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CORPORATIONS AND. ASSOCIATIONS. 


§ 2267. s1. Beit enacted, etc.: Hereafter, whenever 
any number of persons, not less than five, one-third of whom 
being residents of this Territory, and desirous of associating 
themselves together for the establishing and conducting any 
mining, manufacturing, commercial or other industrial pursuit, 
or for conducting the business of loan, trust or guarantee 
associations, and for the construction or operation of wagon 
roads, irrigating ditches or the colonization and improvement 
of lands, or for colleges, seminaries, churches, libraries, or 
any other benevolent, charitable, or scientific associations, or 
for any rightful subject consistent with the Constitution and 
laws of the United States and the laws of this Territory, 
and who wish to incorporate for that purpose, may, by comply- 
ing with the provisions of this act, become a body corporate. 

§ 2268. s2. They shall enter into an agreement in writ- 
ing, signed by each of them, and by at least three of their 
number acknowledged before the probate judge of the county 
in which they have established or intend to establish their 
principal place of business, stating the precinct or city, and 
stating the name of the association, their names and places of 
residence written in full, the time of its duration, which shall 
not in any case be less than three years nor more than fifty 
years, the pursuit or business agreed upon, specifying it in 
general terms, the place of its general business, the amount 
of stock each party has subscribed, the amount of each share 
and the limit of capital stock agreed upon, the number and 
kind of officers for the association, with their qualifications 
and term of office and the time and manner of their election, 
removal and resignation, and whether the private property of 
the stockholders shall be liable for its obligations or not, 
with such additional clauses as they deem necessary for the con- 
ducting of the business and its future safety and welfare. To 
this there shall be added the oath or affirmation of three or more 
of their number to the effect that they have commenced, or it 
is bona fide their intention to commence, and carry on the 
business mentioned in the agreement, and that the affiants 
verily believe that each party to the agreement has paid, or 
is able to and will pay the amount of his stock subseribed for, 
provided that said acknowledgment shall not be made before 
the probate judge until ten per cent. of the stock subseribed 
by each shareholder has been paid in; Provided, That where 
the amount of the capital stock of any corporation which may 
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be formed’ under the provisions of this act, consists of the 
aggregate valuation of property, forthe working, development, 
management, use, sale or exchange, of which such corporation 

shall be formed, no actual subscription in money to the capital 
stock of such corporation shall be necessary; but each owner iene ™ 
of such property shall be deemed to have subscribed such an 
amount to the capital stock of such corporation as under the 
by-laws will represent the fair estimated cash value of so 
much of said property, the title to which he may, by deed of 
trust, convey, or may have conveyed, or vested in such cor- 
poration; such subscription to be deemed to have been paid 

in upon the execution and delivery to such corporation of such 
conveyance or deed of trust: Provided further, That this proviso. 
section shall not be so construed as to prohibit the stockholders 

of any corporation from regulating the mode of making sub- 
scriptions to its capital stock, and calling in the same by by- 

laws or-express contract; And provided further, That where Proviso, must 
subscriptions to the capital stock of any company are paid in 
other than money, the fact shall be so stated, and the kind of 
property, with a description thereof, specified in the articles 

of agreement. 

§ 2269. s3. The agreement, with the oath or affirma- pe acree- 
tion, shall, within ten days from its due execution, be (imonicisca 
deposited with the probate clerk of the county in which the 
general business is to be carried on, and shall be by him 
recorded in a book to be prepared for that purpose and kept 
in his office, the expenses of which recording shall be paid by 
the association. 

§ 2270. s4. Before the first or any other officers shall pies 
enter upon the duties of their respective offices, they shall take 
and subscribe an oath of office, and enter into bonds to the 
acceptance of the probate judge, that they will discharge the 
duties of such office to the best of their judgment, and that 
they will not do nor consent to the doing of any matter or 
thing relating to the business of the association with intent to March 13, 1884 
defraud any stockholder or creditor or the public. And the 
oath or affirmation and bonds shall be filed in the office of the 
clerk of the probate court. 

-§ 2271. s5. So soon as the agreement and oath or Agreement, 
affirmation and oath of office and bonds are filed, the clerk of ve filea 
the probate court shall issue under the seal of the court, a 


certificate to the effect that the agreement and oath or 


* 


- 
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affirmation and oath of office and bonds have been filed in his 


office, which certificate, together with a copy of the articles or 


agreement and oath or affirmation, certified by the clerk of 
the probate court, must be filed in the office of the secretary 
of the Territory who shall issue under the great seal of the 
Territory a certificate that a copy of the articles or agreement 
and oath or affirmation, containing the required statement of 
facts, have been filed in his office, which shall be sufficient to 
constitute the association a body corporate with succession as 
specified in the agreement, which certificate, or a certified copy 
of the same, shall be evidence of the due incorporation of the 
association; Provided, That corporations formed for religious, 
social, benevolent, educational or scientific purposes, or cor- 
porations formed for the construction and operation of irrigat- 
ing ditches, or corporations known in this Territory as ‘*co- 
operatiye mercantile institutions,’’ shall not be required to file 
copies of their articles in the office of the secretary of the 
Territory, but the clerk of the probate court shall issue to such 
corporations, under the seal of the court, a certificate to the 
effect that the articles of agreement and oath or affirmation 
have been filed in his office, which certificate shall be evidence 
of the due incorporation of the same. 

§ 2272. s6. The corporation in its name shall have 
power to make contracts, to sue and to be sued, to have a 
seal, which it may alter at pleasure, to buy, use, and sell or dis- 
pose of personal property, to buy, use, sell or dispose of all 
such real estate as may be necessary for its general business 
and such as shall be necessary for the collection of its debts 
or judgments or decrees in its favor; but it shall not have 
power to enter into, as a business, the buying and selling of 
real estate. It may make all such by-laws, rules and regula- 
tions, not inconsistent with the laws in force, or which may 
be in force in this Territory, and not inconsistent with other 
corporate rights, and vested privileges, as may be necessary 
to carry into effect the object of the association; and such by- 
laws, rules and regulations may be made in a general meeting 
of the stockholders or by a board of officers elected by them. 
It may as hereinafter provided, increase or diminish its capital 
stock or dissolve the corporation. The corporate powers of 
the corporation shall be exercised by the board of directors 
or trustees, who shall be stockholders in the company, and 
one-third of them residents of the Territory. <A majority of *, 
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the whole number of directors or trustees shall form a board Directors to 
. e A oF ‘ : exercise cor- 

for the transaction of business, and every decision of a major- porate powers 
ity of said board shall be valid as a corporate act, and all 
corporate acts heretofore exercised by the board of directors 
or trustees of any corporation organized under and by virtue Former corpo- 
of the laws of Utah Territory, are hereby validated and Gated’ 
confirmed. 

§ 2273. s7. The capital stock of any corporation now Capital stock 

. may be in- 


existing, or that hereafter may be organized by or under the cruseh ae 
laws of this Territory, may be increased by the sale of more 
shares, or by increasing the par value of the shares, or other- 
wise, to any amount not exceeding twenty millions of dollars; 
or such capital stock may be diminished by decreasing the 
par value of shares, the purchase and cancellation of shares, 
or otherwise, to any amount not less than twenty-five per 
cent. in excess of the indebtedness of the corporation. The 
name of such corporation may be altered, the number of its 
directors, trustees, or officers be changed by making the 
number greater or less ( but in no case shall the number of said 
trustees or directors be less than three nor more than thirteen ) 
the articles of agreement or incorporation may be otherwise 
changed or amended; Provided, Such amendment does not 
alter the original purpose of the incorporation. But no such 
change shall be made except by a vote representing at least 
two-thirds of the capital stock, at a stockholders’ meeting 
called for that purpose, in the following manner: Notice shall notice 
be given by the president or secretary of the board of direc- 
tors or trustees of such corporation, in some newspaper 
printed in the English language, and having a general circula- 
tion in the county where the corporation has its principal 
place of business in this Territory, for at least twenty-one 
' days, stating the nature of the.proposed change or amend- 
ment, and the time and place of such meeting; such change 
or amendment, when adopted, shall be signed by the presi- 
dent and secretary of such corporation and be filed and 
recorded by the same officer as were the original articles of 
incorporation, and a copy thereof duly certified shall be 
evidence, as provided in section 17 of this act. Where two Corporations 
r : , : may consoli- 
or more corporations organized under this act shall desire to aate 
unite and consolidate, it shall be lawful for them so to unite 
and consolidate; Provided, That at a regular meeting of said 
corporations, two-thirds of the stockholders thereof shall by 


cess! 
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vote determine to so unite and consolidate; Provided further, 

Notice That notice of the meetings of such several corporations for 
such purpose shall be called, by notice published in some 
newspaper published at Salt Lake city for at least thirty days 
before such meeting shall be held. 


Corporations § 2274. s8. Any corporation formed under this act, 
may be 4 a3 F . . 
dissolved may dissolve and disincorporate itself by its officers present- 


ing to the probate judge of the county in which the principal . 
office of the company is located, a statement setting forth 
that at a meeting of the stockholders called for that purpose, 
it was decided by a two-thirds vote of all the stockholders to 
disincorporate and dissolve the incorporation. Notice of the 
application shall then be given by the clerk, which notice 
shall set forth the nature of the application, and shall specify 
the time and place at which it is to be heard, and shall be 
published in some newspaper having general circulation in the 
Territory, once a week for a month. At the time or place 
appointed, or at any other time or place to which it may be 
postponed by the judge, said judge shall proceed to consider 
the application, and if satisfied that the corporation has taken 
the necessary vote to dissolve itself, and that all claims 
against the corporation are discharged, he shall enter an order 
declaring it dissolved. 

Corporation § 2275.89. Whenever the corporation shall be dissolved, 

affairs may be if there shall be debts or claims due to it, or debts or obliga- 
tions against it, or assets, real or personal, not converted into 
money for distribution, the corporate powers shall be con- 
tinued for the purpose of collecting the debts or claims due 
and paying its debts or obligations, and selling and convert- 
ing its assets into money and distributing the same among the 
stockholders; and if no sufficient means of affecting the 
object and intent of this section be provided in the agreement 
or by-laws, the court shall have power on the application of 
any person interested, to make all needful rules and orders 
and judgments necessary to carry the provisions of this sec- 
tion into effect. 

Corporation § 2276. s 10. The corporation shall collect of the stock- 
holders the amount of stock by them subscribed, in such 
instalments and at such times as shall be settled by the 
agreement or by-laws. It shall have a lien on the amount 
paid in and the dividends thereon for any balance due for the 
stock of a delinquent stockholder. : 


whom the records in this act mentioned are kept, at the re- 
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§ 2277. s 11. The officers, after being fully qualified Officers to act 
to act, may continue to act, unless removed for misconduct, successors are 
until their successors are qualified. erent 

§ 2278. s 12. If, from any cause, the officers shall not May be elected 
be elected at the time provided in the agreement or by-laws, the regular 
such election may be made at such other time as the offi- 
cers and directors may appoint. If such appointment be not 
made within three months, then at the call of any six stock- 

‘holders. 

§ 2279. 3 13. It shall be the duty of the corporation Corporation to 
to keep true and correct books of its proceedings and business. books 

§ 2280. s 14. The stock shall be deemed personal prop- stock, 
erty, and may be transferred in such manner as may be pro- etn th 
vided in the agreement or by-laws. a 

§ 2281. s 15. Ifthe secretary, clerk, or other person Fraudulent 
having the charge of keeping the books of the corporation, punished 
or any other person whose duty it is to make entries in such 
books, shall wilfully omit to make the proper entries, or shall 
knowingly and wilfully make any false and fictitious entries 
therein, with intent to deceive or defraud the corporation or 
any stockholder, creditor or other person, he and his counsel- 
lors, advisers, aiders and abettors shall be deemed guilty of 
forgery, and shall be punished as provided by law for the 
punishment of the crime of forgery. 

§ 2282. 316. If any officer, director, employee, or other same 
person having the charge or management of any money or 
other property of the corporation, or to whom any such 
money or other property shall be entrusted for any purpose 
whatever, shall fraudulently misapply, carry away, secrete, 
conceal or convert to his own use any such money or other 
property with intent to defraud such corporation, or any 
stockholder, creditors or other person, he, his counsellors, 
aiders and abettors shall be deemed guilty of embezzlement, 
and shall be punished as provided by law for the punishment 
of embezzlement. 

§ 2283. s 17. It shall be the duty of the clerk, with Certificate of 


clerk 
quest of any person interested therein, or who needs the same 
for evidence, on being paid his fees therefor, to give a trans- 
cript of such record under the seal of said court, and the 
duty of the secretary of the Territory in like manner to give 
a transcript under the great seal of the Territory, of the 


‘ 
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papers filed in his office, which transcript shall be conclusive 
evidence of such record and prima facie evidence of the 
facts therein stated. : 

§ 2284. s 18. Non-use for two years of the franchise 
herein given, shall be a forfeiture of the privileges herein 
granted. 

§ 2285. s 19. Whenever a meeting of the stockholders, 
other than stated meetings shall be necessary, notice shall be 
given in such manner as may be prescribed in.the agreement 
or by-laws. At all meetings each shareholder shall be en- 
titled to one vote for each share of stock which he or she 
may have in his or her own right, or any, held by him or 
her in trust for others, as administrator, executor or guar- 
dian, and such votes may be given in person or by an author- 
ized agent or proxy. 

§ 2286. s 20. If the agreement mentioned in section 2 
of this act, provide that the individual property of the stock- 
holders shall be liable for the corporate obligations, then such 
property shall be deemed and taken to be so liable, if it 
provide that such individual property shall not be liable, 
then it shall be deemed and taken to be not liable; Pro- 
vided, That the joint property of the association and the 
unpaid stock shall be liable for the debts of the association. 

§ 2287. s 21. The Governor and Legislative Assembly 
may hereafter modify or repeal this act; but if it be repealed, 
or if the franchise of any corporation organized under this 
act. shall be forfeited, the corporation may continue for the 
purposes specified in section 9 of the act to which this is an 
amendment. 

§ 2288. s 22. Religious, social, benevolent, scientific 
and other corporations included in section 1 of this act when 
pecuniary profit is not their object, may, in accordance with 
the rules, regulations or discipline of such association or in- 
stitution, elect directors, the number thereof to be not less 
than three nor more than thirteen, and may incorporate them- 
selves as provided in this act. ; 

§ 2289. s 23. Instead of the requirements provided for 
incorporating associations in section 2 of this act, pertaining 
to subscription of capital stock, or the payment thereof, it 
shall be sufficient for associations mentioned in the preceding 
section, if the articles of agreement or incorporation set forth 
the holding of the election for directors, the time and place 


ah Sn 


ao) 
" 


’ 
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where the same was held, that a majority of the members of 
such religious, social, scientific, or benevolent association, 
or branch thereof, were present at such election and signed 
the articles of agreement and the result thereof; to be veri- 
fied by the officers conducting such election. Said directors 
or other officers shall qualify and continue in office as pro- 
vided in the articles of agreement or by-laws consistent with 
this act. 
§ 2290. s 24. Corporations referred to in the two pre-Sueh 


ceding sections may hold all the property of the association, may own oF 
or members thereot, owned prior to incorporation or acquired °*“ 
thereafter in any manner, and transact all business relative 

thereto; but no such corporation must own or hold more real 

estate than may be necessary for the business and objects of 

the association; Provided, That incorporated associations of 
Masons, Odd Fellows, endowed institutions of learning, or 

other associations, under the provisions of this act, may hold 

such real estate as may be necessary to carry out their chari- 

table purposes, or for the establishment and endowment of 
institutions_of learning connected therewith. The directors pirectors must 
must annually make a full report of all property, real and peti oo 
personal, held in trust for their corporation by them, and of 

the conditions thereof to the members of the association for 

which they are acting. 

§ 2291. s 25. Corporations organized by members of g.¢, 
associations mentioned in section 22 of this act, may, when ppl ge a aie 
necessary for their good, mortgage or sell their real or personal éalor 

¢ ; personal 
property; Provided, That such mortgage or sale must be property 
authorized by a two-thirds’ majority vote of its members 
present at a duly called meeting for that purpose. Such sale 
may be made by the directors of such corporation and the 
proceeds thereof used as may be provided by the by-laws 
thereof. 

§ 2292. s 26. All associations incorporated, or pUI- yernoa of 
ported to be incorporated under the laws of this Territory, Yetective: 
which have heretofore filed, acknowledged, verified and Be caw ak a 
recorded their articles of agreement, or incorporation, in any 
county of the Territory, shall be established and confirmed 
as corporations from the time of the organization thereof, as 


fully as if said articles were acknowledged, verified, filed and 


recorded in the county of the principal place of business of 
_ said incorporation, upon the filing by such incorporation of 
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certified copies of its articles and certificate of incorporation 
with the secretary of the Territory, and with the clerk of the 
county court of the county of this Territory in which its 
principal office or place of business is situated. 

§ 2293. s 27. Allincorporations not organized under the 
laws of Utah now doing business in this Territory, shall within 
sixty days after the passage of this act, and all other foreign 
corporations within sixty days after commencing business in 
this Territory, tile with the secretary of the Territory and 
with the probate judge of the county wherein their principal 
office in this Territory is situated, certified copies of their 
articles and certificate of incorporation and by-laws, and in 
case of alteration and amendment of said articles or by-laws 
thereafter, shall tile certified copies of such alteration or 
amendment with each of said officers, within thirty days after 
their adoption. Such corporation shall also within sixty days 
after commencing business in this Territory, designate some 
person residing in the county in which its principal place of 
business in this Territory is situated, upon whom process 
issued by authority or under any law of the Territory, may 
be served, and shall file such designation with the probate 
judge of said county, and with the secretary of the Territory; 
and a copy of such designation duly certified by either of said 


officers, shall be evidence of such appointment, and it shall — 


be lawful to serve on such person so designated any process 
issued as aforesaid, and such service shall be deemed to be 
valid service thereof. Any such corporation failing to com- 
ply with the provisions of this section, shall not be entitled to 
the benefits of the laws of this Territory, limiting the time 
for the commencement of civil actions. 


i — 
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(Act) CHaprer II, 


TELEGRAPH COMPANIES. 


SECTION, SECTION. 

2294-2295 How organized; what cer— 2306 Check may be so drawn; effect; 
tificate of corporation to specify. when genuineness disputed, 

2296 To be filed with secretary of proof of original to be made. 
Territory by certificate. 2307 Instruments so sent, effect as 

2297 Powers of company. evidence. 

2298 Lines, where they may be con- 2308 Process for arrest so sent; au- 
structed. thority; original to be pre- 

2299 Right of way, how acquired. served. 

2300 May lease and sell franchise or 2309 Writ or order in civil cases; 
property. original or copy evidence. 

2301 Limitation of act. 2310 When document bears a seal, 

2302 Operators exempt from military 2311 Company may have a distin- 
and jury duty. guishing mark. 

2303 Contracts by telegraph deemed 2312 Order of sending messages; ex- 
written, ception as to public business. 

2304 Notice by telegraph. 2313 Telegraphic copy, ete., defined. 


2305 Contents of instruments may be 2314 California State Telegraph Co. 
sent; effect. 


§ 2294.31. Any number of persons, not less than three, How telegraph 


companies 


two-thirds of whom must be residents of this Territory, may eae 
associate and form a company for the purpose of constructing, 
owning, holding and working a line or lines of telegraph in 

this Territory, upon the terms and conditions and subject to 

the liabilities prescribed in this act. 

§ 2295. s 2. Such persons under their hands shall make What scot 
a certificate which shall specify: organization 

1. The corporate name of the company. 

2. The general route of the principal line or lines of 
telegraph, designating the principal points to be connected 
thereby. 

3. The amount of the capital stock of the company, 
and the number of shares into which the same shall be divided. 

4, The names and places of residence of the principal 
shareholders, and the number of shares subscribed for by 
each. : 

5. The period of existence of said company, not to 
exceed fifty years. Which certificate shall be proved or 
acknowledged and filed in the office of the county clerk of 


the county in which one of the principal offices of said 


Be oi 
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company shall be established, and a copy certified by the 
county clerk filed in the office of the secretary of the Terri- 
tory, who shall issue to such corporation under the great seal 
of the Territory a certificate of incorporation. 

§ 2296. 33. Upon the issue of the certificate of incor- 
poration, such body shall become a body corporate by the 
name designated in said certificate, and shall be entitled to 
all the rights and privileges and subject to the liabilities com- 
mon to corporations; and a copy of said certificate certified 
to by the county clerk, or the certificate of incorporation or 
a certified copy thereof, under the hand of the secretary of 
the Territory, with the seal of the State attached, may be 
used as evidence in all courts and places. 

§ 2297. 34. Such company shall have power to pur- 
chase, take, receive, hold, use and vend to others to be used, 
any patent or patents for telegraphing, and any and all rights 
thereunder; to purchase, take, receive, hold and maintain 
any and all rights, privileges and franchises relating to the 
business of telegraphing; to make, receive by assignment, 
or ratify by contract or agreement for the building, maintain- 
ing, controlling, or working of any line or lines of telegraph ; 
to construct, purchase, lease, take, receive, hold, control and 
work any lines for telegraphing within the Territory of Utah; 
and to purchase, take, lease, hold, own, use and occupy any per- 
sonal or real estate, rights, property, telegraph lines, grants, 
franchises and privileges, that may be proper or convenient 
for the complete transaction of its business, or for effectually 
and conveniently carrying out the objects and purposes of said 
company. It shall also have power to appoint such directors, 
officers and agents, and to make such rules, regulations and 
by-laws as may be necessary or proper in the transaction of 
its business, and not inconsistent with the laws of this Terri- 
tory or of the United States. 

§ 2298. s5. Such company is authorized to construct 
lines of telegraph along and upon any road or highway, or 
across any of the waters or over any lands within the limits 


_ of this Territory, by the erection of the necessary fixtures, 


including posts, piers or abutments, and the appropriation of 
any standing trees, except fruit and ornamental trees and trees 
within enclosures, for sustaining the wires of said lines; 
Provided, The same shall not be so constructed as to incom- 
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mode the public use of said road or highway or injuriously 
interrupt the navigation of said waters. 
§ 2299. 36. If any person over whose lands said lines commis- 
sioners to 


shall pass, upon which posts, piers or abutments shall be assess 


damages; 


placed, or standing trees appropriated, shall consider CG OR 
self aggrieved or damaged thereby, it shall be the duty of 
the probate court of the county within which such lands are, 
on the application of such person and on notice of such 
upplication being served on the president or any director of 
such company to appoint three discreet and disinterested per- 
sons as commissioners, who shall severally take an oath before 
any person authorized to administer oaths, faithfully and 
impartially to perform the duties required of them by this 
act, and it shall be the duty of said commissioners or a major- 
ity of them to make a just and equitable appraisal of all the 
loss or damage sustained by said applicant by reason of said 
lines, posts, piers, or abutments, or appropriation of standing 
trees, duplicates of which said appraisement shall be reduced 
to writing and signed by said commissioners or a majority of 
them; one copy shall be delivered to the applicant and the 
other to the president -or any director or officer of said com- 
pany or corporation, on demand; and in case any damage shall 
be adjudged to said applicant, the company or corporation 
shall pay the amount thereof, with the costs of said appraisal, 
said costs to be set forth and liquidated with the damages 
appraised; and said commissioners shall receive for their ser- 
vices such compensation as the probate judge may award, to 
be paid in like manner as the costs and damages appraised. 
But in no ease shall the person feeling himself aggrieved or 
injured be entitled to any damage, when application is not 
made to the probate court within six months after the erection 
of said telegraph lines across the lands of such persons. 

§ 2800. s 7. Any telegraph company may at any time, May lease ox 
with the consent of the persons holding two-thirds of the ited ene 
issued stock of said company, sell, lease, assign, transfer and 
convey any rights, privileges, franchises and property of said 
company. 

§ 2301. s 8. This act shall not be construed to limit or Limitation on 
impair any rights of the California State Telegraph Company. sections 

§ 2302. s 9. All operators, clerks and persons in the Operators, ete 


exempt from 


employ of any telegraph company, whilst employed in the suites ane 


offices of said company, or along the route of its telegraph 
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lines, shall be exempt from military duty and from serving on 


juries. 
sontrecks § 2303. s 10. Contracts made by telegraph shall be 
twlegraph tobe deemed to be contracts in writing; and all communications 


wttne "sent by telegraph and signed by the person or persons sending 
the same, or by his or their authority, shall be held and 
deemed to be communications in writing. 


Notice may be § 2504. s 11. Whenever any notice, information or 
given by tele- , J ‘ - a ° : 
graph. intelligence, written or otherwise. is required to be given, the 


Proviso,such | same may be given by telegraph ; Provided, That the dispatch 

actual notice Containing the same be delivered to the person entitled thereto ; 
or to his agent or attorney. Notice by telegraph shall be 
deemed actual notice. 

Contents of § 2505. 312. Any power of attorney or other instru- 


instruments in 


writing may be ment in writing duly proved, or acknowledged and certified 


grace 80 as to be entitled to record, may, together with the certifi- 
cate of its proof or acknowledgment, be sent by telegraph; 
andthe telegraphic copy or duplicate thereof shall, prima facie, 
have the same force and effect, in all respects, and may be 
admitted to record and recorded in the same manner and with 
like effect as the original. 

Checks, ete., § 2306. s 13. Checks, due bills, promissory notes, bills 


may be made 
ordrawnby of exchange, and all orders or agreements for the payment 


force audeffect or delivery of money or other thing of value, may be made 
or drawn by telegraph; and when so made or drawn shall 
have the same force and effect to charge the maker, drawer, 
indorser, or acceptor thereof, and shall create the same rights 
and equities in favor of the payee, drawer, endorsee, acceptor, 
holder or bearer thereof, and shall be entitled to the same 
days of grace as if duly made or drawn and delivered in 
writing; but it shall not be lawful for any person other than 
the maker or drawer thereof, to cause any such instrument 
to be sent by telegraph so as to charge any person thereby, 
except as hereinafter in the next section otherwise provided. 
When genu- Whenever the genuineness or execution of any such instru- 


ineness of 
deniedonoath» ment received by telegraph shall be denied on oath by or on 


arty claiming 
inst prove behalf of the person sought to be charged thereby, it shall be 
" incumbent upon the party claiming under, or alleging the same, 
Original mes. tO prove the existence and execution of the original writing 
seca.’ **® from which the telegraphic copy or duplicate was transmitted. 
The original message shall in all cases be preserved in the 
telegraph office from which the same is sent. / 
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= 2307. s 14. Except as hereinbefore otherwise pro- Contents of 
certain instra- 


vided, any instrument in writing, duly certified under his ments sent by 
hand and official seal by a notary public, commissioner of be prima face 
deeds, or aclerk of a court of record, to be genuine within S2"3s" of 
the personal knowledge of such officer, may, together with 

such certificate. be sent by telegraph: and the telegraphic 

copy thereof shall, prima facie only, have the same force, 

effect and validity, in all respects whatsoever, as the original; 

and the burden of proof shall rest with the party denying the 
genuineness or due execution of the original. 

§ 2308. s 15. Whenever any person or persons shall contents of 
have been indicted or accused on oath of any public offence. roaeapien:, 
or thereof convicted, and a warrant of arrest shall have been eraph a8 
issued, the magistrate issuing such warrant, or any judge of 
the supreme court, or of any district, county. or probate court 
may endorse thereon an order signed by him and authorizing 
the service thereof by telegraph, and thereupon such warrant 

and order may be sent by telegraph to any marshal, sheriff, 

constable or policeman; and on the receipt of the telegraphic 

_ copy thereof by any such officer, he shall have the same 
_ authority and be under the same obligation to arrest, take into authority of 


cers to 


custody and detain the said person or persons, as if the said ssc ares 
original warrant of arrest with the proper direction for the ‘clcsrap 
service duly endorsed thereon had been placed in his hands; ~ 
and the said telegraphic copy shall be entitled to full faith 
_and eredit and have the same force and effect in all courts and 
places as the original. But prior to indictment or conviction, 
‘no such order shall be made by any officer unless in his judg- 
ment there is probable cause to believe the said accused person 
or persons guilty of the offence charged; Provided, The 
makin z of such order by any officer, aforesaid, shall be prima 
av of the regularity thereof, and of all proceed- 
_ ings prior thereto. The « original warrant and order, or a copy Original war 
“thereof certified by the officer making the order, shall be ‘be pre- 
theo cet telegraph office from which the same is sent; 
ae i telegraphing the same the original or the said certified 
2309. s 16. Any writ or order in any civil suit or pro- writ or order 
aie other papers requiring service, may be Sree seey ee 
egraph forservice in any place, and thetelegraphic telegraph. _ 
writ or order or paper so transmitted may be 
uted by the officer or person to whom it is sent 
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for that purpose and returned by him if any return be 
requisite, in the same manner and with the same force and 
effect in all respects as the original thereof might be if 
delivered to him; and the officer or person serving or execut- 
ing the same shall have the same authority and be subject to 
the same liabilities as if the said copy were the original. The 
original, when a writ or order shall also be filed in the court 
from which it was issued, and a certified copy thereof shall 
be preserved in the telegraph office from which it was sent. 
Originalor Tn sending it, either the original or the certified copy may be 


certified copy 


may be used 10 ; . *s . ‘ ; 
by operator, Used by the operator for that purpose. 


When docu- § 2310. 317. Whenever any document to be sent by 
ment bears a : ° > 2 : 
seal. telegraph bears a seal, either private or official, it shall not be 


necessary for the operator, in sending the same, to telegraph 
a description of the seal, or any words or device thereon, but 
the same may be expressed in the telegraph copy by the 
letters **L. S.’’ or by the word ‘*Seal.”’ 

Dompany may § 2511. s 18. The president or secretary of any tele- 

aeieetig mask graph company doing business in this Territory, may file in 

ones. the office of the county clerk of the county in which the 
principal office of said company within this Territory is 
situated, and the office of the secretary of this Territory, a 
copy of any printed blank or envelope, picture or device, 
used or intended so to be, by said company, with his certifi- 
cate that the same is commonly used, or is intended so to be, 
in the business of said company as a distinguishing mark, 
notice or index of said business, and thereupon said blank, 
envelope, picture or device shall become the property of said 
company; and it shall not be lawful for any person, unless 
by the employment or permission of said company, to print, 
publish, distribute or use, or cause to be printed, published, 
distributed or used, either of them, or any copy, counterfeit, 
similitude or imitation thereof. Any person wilfully offend- 
ing against the provisions of this section may be punished by 
fine not to exceed five hundred dollars, or imprisonment not 
to exceed six months. 

Messagesmust  § 2312. 819. It shall be the duty of any telegraph 


be sent in the 
order in which company doing business in this Territory, to transmit all dis- 


they are re- i : ; : 

i Sela patches in the order in which they are received, under the 
penalty of one hundred dollars, to be recovered with costs of 
‘suit by the person or persons whose dispatch is postponed out 


of its order; Provided, That communications to and from 
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public officers on official business may have precedence over 
all other communications; And provided also,°That intelli- ick be to 
gence of general and public interest may; Bie transmitted for ess. 
publication out of its order. ; ; 

§ 2313. s 20. The term “telegraphic copy’ "sor “*téle-* Telegraphic 


copy > anc 


graphic duplicate,’’ wherever used in this act, shall be con-‘telesraphic 


. duplicate” de- 
strued to mean any copy of a message made or prepared for ""®* 
delivery at the office to which said message may have been 
sent by telegraph. 

r 
§ 2314. s 21. TheCalifornia State Telegraph Company, Confirming 
certain rights 
a company formed within the State of California, and having upen Califor 


nia State 


its principal office in the city of San Francisco and doing Telegraph Co. 


business within the Territory of Utah, is hereby declared to 
be duly incorporated under its present corporate name, style 
and organization; and the right is hereby granted to said 
company to acquire, own and enjoy, and to dispose of any 
and all property, real and personal, franchises and _ privileges 
as may be proper or convenient for the transaction of 
business and for effectually carrying out the objects and 
purposes of said company, as fully and completely as if said 
company had been originally formed and duly incorporated 
under the laws of this Territory, hereby conferring upon said 
company as ample power to do and transact business and 
maintain its rights in all courts and places as is or may be 
possessed by domestic corporations or natural persons. 
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~(Acr) Carrer III, 


RAILROAD CORPORATIONS. 


SECTION, 


2315-2316 How company formed; 


2317 
2318 


2319 


ne- 
cessary subscription of stock. 
What the articles must contain. 

Subscriptions to stock, how 
made. 

Articles to be filed with auditor 
and a copy with the secretary 
of the Territory; his certificate; 
corporate powers; evidence of 
incorporation. 


Directors to organize; certain 
officers to be elected; terms of 
office. 

Books of subscription to be 
opened. 


2 Mecting to choose directors. 


Meetings of stockholders; what 
may be done; articles may be 
amended so as to alter route, 
ete. 

Certain officers may be removed 
by stock holders. 


5 Proceedings in case directors 


not elected on day designated 
by by-laws. 


26 Power of the board of directors. 


2329 
2330 


2331 
2332 
2338 

"2334 
2335 


2336 
2337 


-2344 Who defendant; 


7 Directors to cause record to be 


kept. 

Secretary to keep record of 
meetings of company and di- 
rectors; a transfer book, what 
to be entered. 

Stock to be personal estate and 
transferable; not when delin- 
quent for assessments. 

Directors may require payment 
of stock; notice; payment, how 
enforced. 

President and secretary to sign 
stock. 

Certificate to be made when 
stock all paid; where to be filed. 

Powers and liabilities of corpor- 
ation. 

May use steam or animal power, 
and regulate the compensation 
within legal limits. 

How it may acquire real estate. 

Petition, what to contain, 

proceed- 

ings. 


SECTION. 

2345 When property to vest in cor- 
poration; deemed taken for 
public use, 

2346-2347 Compensation, 
where company to pay ; court to 
direct. 

2348 Person includes municipal cor- 
poration. 

2349 Corporation to maintain fences; 

what to be paid for killing stock. 

Bell ringing at street or road 
crossings; when and how 
whistle to be sounded. 

Cars to be run at regular times 
to be fixed by notice; accom- 
modations for persons and 
property. 

2352 Baggage, etc., cars not to be 

placed in rear of passenger cars. 

2353 Company not liable to person 
injured violating 1ts regulations. 

2354 Passengers refusing to pay may 
be put off. 

2355 Conductors, etc., to wear badges, 

otherwise no authority. 

) Check to be affixed to baggage; 
duplicate given to owner, 

Map of land to be filed with 
auditor and county recorder of 
each county in which the road 
runs. 

Incorporation yoid for non-user, 
when. 

2359 Fire, liable to damages from, 

when. 

2360-2361 Companies may consoli- 
date; on what terms; how cer- 
tified; may be ratified by foreign 
laws. 

2362 How to be known after con- 
solidation. 

2363 How property vested after con- 
solidation. ; 

2364 Must establish offices in Terri- 
tory. 

2365 Suits may be maintained against, 
for what. 

2366 Road and other property subject 
to taxation. 

2367 May lease other roads. 

2368 May issue bonds and ie aaa 
property. 


2350 


2351 


when and - 
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SECTION. ’ SECTION. 

2369-2370 Trust deeds and mortgages 2372 Prior trust deeds and mortgages 
what a lien on; may cover sub- validated; record to be notice. 
sequently acquired property. 2373 Corporations may be formed to 

2371 To be recorded in each county purchase roads; prior corpora— 
in which the road may be; how tions validated. 


notice given. 


§ 2315. 31. Any number of persons, not less than ten, How company 
two-thirds of whom shall be residents of the Territory, being tormed. 
subscribers to the stock of any contemplated railroad com- 
pany, may be formed into a corporation for the purpose of 
constructing, owning and maintaining such railroad, by com- 
plying with the following requirements: 

§ 2316. s 2. That, whenever stock to the amount of at Amount of 


; . P capital stock 
least one thousand dollars for each and every mile of the pro- necessary tobe 


posed railroad shall have been subscribed, and ten per cent. NEY: 
in cash paid thereon, to a treasurer appointed by said sub- 
seribers from among their number, then the said subscribers, 

either in person or by proxy after having received at least 

five day’s notice from said treasurer of a meeting for that 
purpose may meet and adopt articles of association, and may 

elect from among their number not less than five, nor more 

than thirteen directors. 


§ 2317. s3. The said articles of association shall set what tne 
forth the name of the incorporation, the number of years the syuistion must 
same is to continue in existence, not exceeding fifty; the °°" 
amount of capital stock of the company, which shall be 
divided into shares of not more than one hundred dollars 
each; the actual contemplated cost of constructing the road 
together with the cost of right of way, mode of power, and 
every other appurtenance and thing for the completion and 

. running of said road, as nearly as can be estimated by com- 
petent engineers; the names and number of the directors to 
manage the affairs of the company, who shall hold their office 
until others are elected, as shall be provided by the by-laws 
of the company; the place from and to which the proposed 
road is to be constructed, and the counties into and through 
which it is intended to pass, and its length as near as may be. 


§ 2318. 34. Each stockholder shall personally subscribe subseribers to 


stock to sub- 


to such articles of association his name, place of residence, and ecribe name, 


the number of shares of stock taken by him in such company ; number of 


_ Provided, That in case a person having duly paid the ten per proviso. 
_ cent. required upon his subscription, may sign the same by 
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written proxy, or power of attorney to that effect; and there 
shall be endorsed or attached to the said articles so sub- 
scribed, an affidavit made by any of the directors named 
therein, setting forth in substance, the said amount of stock 
has been subscribed, and that ten per cent. in cash thereon 
has been paid ‘in as aforesaid; and that the subscribers to said 
articles are personally known to them. 
hia te Sos apace § 2319. s 5. Articles of association formed in pursuance 
of the provisions of the foregoing section shall be filed im the 
office of the auditor of public accounts of this Territory, and a 
certified copy from the auditor shall be filed with the secretary 
Teter of et Of the Territory, who shall issue to such corporation, under 
issue acer the oreat seal of the Territory, a certificate of incorporation; 
and thereupon the persons who have subscribed the same and 
all persons who may from time to time become stockholders 
in such company shall be a body politic and corporate, by the 
name stated in such articles of association; and shall be cap- 
able in law to make contracts, acquire real and personal prop- 
Corporate | erty: to purchase, hold and convey any real and personal 
sociation. property whatever, necessary for the construction, comple- 
tion and maintenance of such railroad; and for erection of all 
necessary buildings and yards, or places and appurtenances 
for the use of the same; and be capable of suing and being 
sued, and may have a common or corporate seal and make 
and alter the same at pleasure, and generally to possess all the 
powers and privileges for the purpose of carrying on the 
business of the corporation, that private individuals and 
natural persons now enjoy. A copy of any articles of asso- 
Certified copy ciation filed in pursuance of this act and certified to be a copy 


of articles an P wine * 
certificate to by the auditor of public accounts, the certificate of incorpora- 


be evidence of 

incorporation. tion or a certified copy thereof under the hand of the secre- 
tary of the Territory, with the seal of State attached shall, in 
all courts and places, be evidence of the incorporation of such 


company, and of the facts stated therein. 


Directors to § 2320. s6. The directors named in said articles of 
meet and or- foe Pres * 
ganize. | association, shall meet and organize as a board within twenty 


Certain omcers A2YS after having received notice of their election, given by 
tobeelected. the treasurer named and designated in the second section of 
this act; and at the first meeting of the board, after each 
election of directors, they shall elect from among their 
number, a president and a vice-president, and from the stock- 
Term of ofice. holders a secretary and treasurer, who may hold office during 
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the pleasure of the board, or until their successors have been 
elected and qualified; the secretary and treasurer, before 
entering upon their duties, shall each give a bond with such 
security as may be prescribed by the board of directors, which 
shall be filed with the auditor of public accounts; the 
temporary treasurer required by the second section of this 
act, shall pay over all moneys received by him as such 
treasurer to the treasurer elected by the board of directors, 
az soon as the latter has been qualified. 


§ 2321. s7. The board of directors, when deemed Books of sub- 
necessary, shall open books of subscription to the capital opened. 
stock of the company and authorize such persons to super- 
intend the taking of said subscription at such times and places 
and upon such terms as they may direct, due notice of which yotice 
shall be given; but no subscription of stock shall be binding 
on the company or parties so subscribing until the same shall 
have been accepted and approved by a resolution of the board ; 
in case a greater amount of acceptable stock shall be sub- 
scribed than the whole capital required by such company, the 
board of directors shall distribute the same as equally as pos- 
sible among the subscribers; but no shares thereof shall be 
divided in making said distribution. 

§ 2322. 38. There shall be after the first election Of yecting to 


choose direct- 


directors as prescribed in the foregoing, annual meetings of ors; when 


held; notice to 


the stockholders, held in one of the counties in which, or be given. 


‘through which, such road is proposed to be or may have been 


constructed, for the election of directors to serve for the en- 
suing year, notice of which, appointing a time and place, 
shall be given as prescribed by the by-laws of the company, 
or by resolution of the board of directors, which notice shall 
be published not less than twenty days previous thereto, in 
some newspaper having a general circulation in the Territory ; 
directors shall be elected from time to time as the by-laws 
shall designate, or as may be determined in the formation 


of articles of association, and shall be chosen by ballot and 


by a majority vote of the stockholders, being present in per- 
son or by written proxy, and every such stockholder shall 
be entitled to one vote fer every share of stock which he may numberof; 


‘ i A how chosen ; 
have owned for ten days next preceding election; the direc- term of ofice. 


_tors may hold office for one year and until their successors 


are elected and qualified. 
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Special meet- 
ings of stock- 
holders ; notice 
of, how given, 
what to con- 
tain. 


What business 
to be transact- 
ed. 


Proceedings 
when majority 
do not attend. 


Articles of as- 
sociation may 
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§ 2323. 39. Meetings of the stockholders may be called 
at any time during the interval between the annual meetings, 
by the directors or by any number of stockholders owning not 
less than one-third of the stock, by giving thirty days’ public 
notice of the time and place of the meeting in the manner 
prescribed in the next preceding section for annual meetings ; 
when any such meeting is called by the stockholders the 
object of the meeting shall be stated in such notice, and no 
business shall be transacted at such meeting exé¢ept such as 
shall be so stated in the notice; if at any such meeting so 
called a majority in value of the stockholders are not repre- 
sented in person or by written proxy, said meeting shall be 
adjourned from day to day, not exceeding three days without 
the transaction of any business; and if within said three days 
stockholders having at least a majority in interest of the 
stock do not attend in person or by proxy, and participate in 
such meeting, then the meeting shall be dissolved. At any 
annual meeting of the stockholders, and at any meeting held 
in pursuance of the provisions of this section, and at which 
not less than three-fourths of the capital stock is represented 
in person or by proxy, the stockholders present in person or 
by proxy, may by the affirmative vote of the holders of not 
less than two-thirds of the whole capital stock issued, so 
amend the articles of association of the company as to inelude 
new lines of route, alter the route, and change the termini of 
its railroad; and may increase or reduce the number of 
directors of such company, to any number not less than five 


be amended so hor more than thirteen, and may increase or diminish the 


as to alter 
route, ete. 


amount of capital stock. Such amendments shall be signed 
by the president of the company, and the secretary of the 
company shall certify thereon under his hand and the corpor- 
ate seal of the company, the fact of their adoption, and the 
time, place and by whom they were adopted, and thereupon 
they shall be filed with the auditor of public accounts and 
with the secretary of the Territory, who shall attach them to 
the original articles on file in their respective offices, and the 
said amendments shall, from the time of being so filed, con- 
stitute a part of the articles of association of the company, 
and thereafter so much of the original articles as conflict with 
such amendments shall be null and void. A certified copy of 
such amendments, made by the auditor of public accounts or 
the secretary of the Territory, shall be evidence in all courts 


_— 


ee 
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and places, of the adoption thereof, and of the facts therein 
stated. — 
§ 2324. 5 10. At all general meetings of the stock- Certain ofi- 


cers may be re- 


holders, when two-thirds of the capital stock interest is moved by 
present, either in person or by written proxy, they may re- Ti 
move any president, vice-president or director of such com- 
pany and elect others in their stead; Provided, Notice of such 
intended removal shall have been given as required in the 
preceding sections. 

§ 2325. s 11. In case it shall happen at any time, that Proceedings in 


case directors 


an election of directors shall not be made on the day desig- vot elected on, 
nated by the by-laws of the company, said company, for that by by-laws. 
reason, shall not be dissolved, if within one year thereafter 

they shall hold an election for directors in such manner as 

shall be provided by the by-laws; the directors may appoint 

all subordinate officers not provided in this act, who need not 
necessarily be stockholders; the ‘said officers may be chosen 

at such times and for such terms as the directors may pre- 

scribe, who may also fix the compensation of each, and re- 

quire them to give security for the faithful discharge of their 
respective duties as may be established by the by-laws of the 
company ; any such officers may be removed at the pleasure 

of the board of directors and their places filled for the re- 
mainder of the term, and the said directors shall have power 

to fill all vacancies in the board, of all officers of the company 
occasioned by death, resignation, or otherwise. 

§ 2326. 3 12. The directors of any railroad company power of the 
organized undér this act shall, for and in behalf of guchwee ye 
company, make and execute all contracts of whatever nature 
and kind; and may fully and completely carry out the objects 
and purposes of such corporation, in such way and manner as 
they may think proper, and exercise generally the corporate 
powers of such company; and such directors shall also have 
full power to make such by-laws as they may think proper 
for the transfer of stock and management of the property 
and business of the company, and for prescribing the duties 
of officers, artificers and employees, and for the appoint- 
ment of all officers, and all else that by them may be 
deemed needful and proper, within the scope and power 
of said company; Provided, That such by-laws be not dis- 

_ approved by the stockholders, and be not inconsistent or in 
conflict with the laws of this Territory, or of the United 


. States. 
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Directors to § 2327. 318. The directors shall cause a book to be 


cause records 


tobe kept. kept, called record of corporate debts, in which the secretary 
retary. shall record all written contracts of the directors, and a 
succinct statement of the debts of the company, the amount 
thereof, and to whom due; which book shall, during all 
office hours, be open to the inspection of any stockholder or 
party interested. 
Secretary to § 2528. 314. The secretary shall keep in a book pro- 
meetings of Vided for that purpose, a correct copy of the proceedings at 
board of diree- each meeting of the company, as well as of the board of 
ts directors; such record showing the name of each director 
present at each meeting of the board, and the name of each 
director voting against any proposition, whenever said director 
may require the same placed on record. Prior to the 
adjournment of each meeting of the company or board of 
directors, the record of such meeting shall be read and ap- 
proved. The secretary shall also keep such other books as 
may be deemed necessary, or prescribed by the directors, in 
which all the business transactions of the company shall be 
plainly and accurately kept, one of which shall be labeled 
book of stockholders, containing the names of all persons 
alphabetically arranged, who are, or shall have been stock- 
holders in said company, showing their places of residence, if 
known, the number of shares of stock held by them respec- 
tively, the time when they became owners of such shares, 
and amount of cash paid to the company by them respectively, 
as also the time when they may have ceased to be stock- 
holders; which book, during the office hours of said secretary, 
shall be open for the inspection of stockholders and creditors 
Shallkeep of the company or their personal representatives. The secre- 


transfer book, 


Whattobe | tary shall also keep a transfer book, in which all transfers of 

on stock shalle*be duly entered, and no transfer of stock of such 

company shall be valid until it shall have been entered 

therein; by an entry showing to and by whom transferred; 

the numbers and designation of the shares, the date of trans- 

fer, and duly attested by said secretary and approved by the 
directors. 

ae § 2329. 315. The stock of such company shall be 

and transter~ deemed personal estate, shall be transferred in the manner 

provided in the preceding section, and upon the books of the 

company, upon proper assignment and delivery, to the 

assignee, of the certificates of stock; but no share shall be 


ee 


~ment of the last instalment of the capital stock, so fixed and *!e¢ 
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transferable till all the previous calls or assessments thereon Shares not 


transferable 


have been fully paid in; any shareholder transferring his stock until previous 
in the manner aforesaid, and the same being approved by Ube sogemtente 
board of directors, shall, from and after the date of such 

approval, cease to be a stockholder in such company, and shall 

not be liable to any future calls from the directors nor for any 

debts of the company thereafter. 

§ 2330. 316. The directors of such company may 06d Te ae 
in and demand from stockholders the sums by them sub- ments of sock, 
seribed, in equal instalments of not more than ten per cent. *'Y°™ 
per month, unless otherwise stipulated in the articles of sub- 
scription, at such times as they may deem proper; notice of 
which shall be given to the stockholders personally, or shall 
be published once a week, for at least four weeks, in a news- 
paper having a general circulation in this Territory; if, after 
such notice has been given, any stockholder shall fail in the 
payment of the assessment made upon shares held by him, so rerio fae 
many of such shares as may be necessary for the payment of 
the assessment on all the shares held by him, may be sold at 
public auction, to the highest bidder. 


§ 238381. 817. Certificates of stock shall be issued signed President and 
secretary must 


by the president and secretary in such manner and upon such “ish cetifeates 


terms as the by-laws of the company may prescribe. 

§ 2332. 318. The president, secretary, and at least a Certificate to 
majority of the directors, within thirty days after the pay- stock all paid 
limited by the company, shall make a certificate, stating the 
amount of capital, so fixed and paid in, which certificate shall 
be sworn to and subscribed by them, and filed in the office of 
the auditor of public accounts. 

§ 2333. 319. Every company incorporated under this Fox ere and 
act, or constructing or operating railways in this Territory, corporation. 
shall have power to cause such surveys for the proposed 
railroad to be made as may be necessary for the selection of 
the most advantageous route, and for such purposes their 
officers, agents and employees may enter upon the lands 
or waters of any person, subject to responsibility for all 
damages that may accrue; and may receive, hold, take and 
convey, by deed or otherwise, such voluntary grants and 
donations of real estate and other property of every descrip- 
tion, as may be made to it, to aid and encourage the construc- 
tion, maintenance and accommodation of such railroad; to 
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purchase, and by voluntary grants and donations, receive and 
take, and by its officers, engineers, surveyors and agents, 
enter upon and take possession of and hold and use in any 
manner they may deem proper, all such real estate and per- 
sonal property as the directors may deem necessary for the 
construction and maintenance of such railroad stations, depots 
and other accommodations; and may lay out its road or 
roads, not exceeding nine rods wide, and construct and main- 
tain the same, with a single or double track, with such append- 
ages as may be deemed necessary for the convenient use of 
the same; and for the purposes of making embankments, 
excavations, ditches, drains, culverts, or for procuring timber, 
stone and gravel, or other materials, may take as much 
more land wherever they think proper, as may be necessary 
for the purposes aforesaid, in the manner hereinafter pro- 
vided; and may construct their road along, across or upon 
any stream of water, water course, lake, roadstead, street, 
avenue, highway, or across any railway, canal, ditch or 
flume, which the route of its road shall intersect, in such 
manner as to afford security for life and property, but said 
company shall restore the stream or water course, road, 
street, avenue, highway, railroad, canal, ditch or flume thus 
intersected, to its former state as near as may be, orm a 
sufficient manner not to have necessarily impaired its useful- 
ness or injured its franchises; and may cross, intersect, join 
and unite its railroad with any other railroad either before or 
after construction, at any point upon its route, and upon the 
grounds of such other railroad company with the necessary 
turnouts, sidings and switches and other conveniences in fur- 
therance of the objects of its connections; and every company 
whose railroad is, or shall be hereafter intersected by any 
new railroad, shall unite with the owners thereof in forming 
such intersections and connections and grant the facilities 
aforesaid; and if the two companies cannot agree upon the 
amount of compensation to be made therefor, or the points 
or manner of such crossings, intersections and connections, 
the same shall be ascertained and determined by commis- 
sioners as hereinafter provided; Provided, That no railroad 
corporation must use any street, alley or highway, or any 
of the land or water within any city, town or other municipal 
corporation unless the right to use the same is granted by a 
majority vote of the city, town or municipal authorities from 
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which the right must emanate, and the county court of the 
respective counties of this Territory shall have power to 
designate at least one road eight rods wide in each county, on 
which no railroad shall ever be run; Provided, This section 
shall not be so construed to prevent railroads from crossing, 
as near as may be at right angles, any street or road across 
which its designated lines may pass. 
§ 2334. s 20. The said company shall have power to To transport 


take, transport, carry and convey persons and property on broperty to 
their railroad by the force and power of steam or of animals, #™4 xtures. 
or of any mechanical power, or by any combination of them, May use steam 
and may receive tolls or compensation therefor; to erect and 
maintain all necessary and convenient buildings, stations, 
depots, fixtures, and machinery for the accommodation and 
use of passengers, freight and business, and obtain and hold 
the lands and other property necessary therefor; to regulate 
the time and manner in which passengers and property shall 
be transported, and the tolls and compensation to be paid 

_ therefor, within the limits that may be prescribed by law; to 
regulate the force and speed of their locomotives, cars or To regulate 


: a transportation 
other machinery used and employed on their road, and to and compen: 
i bs f sation therefor 
establish, execute and enforce all needful rules and regulations 
usual and proper for railroad companies. 
- § 2335. s 21. If any such company cannot contract for How to acquire 
ze ‘ . rights when 
the purchase of any real estate, or any right, title, or interest unable to agree 
A c ioe ; for purchase 
therein, necessary for any of the purposes aforesaid, from 
the person or persons owning the same, then such company 
may acquire a title to the same for the purposes herein ex- 
pressed, by means of the special proceedings prescribed in 
this act. 
§ 2336. s 22. Said special proceedings shall be con- Petitions to 


& robate or dis- 
ducted substantially as follows: The said company shall file fret court 


in the clerk’s office of the probate, or district court of the ves 
county or district in which said real estate is situated, a petition 

- verified according to Jaw, stating therein the name of the Form and re- 
company, the time when it was incorporated, that it still con- petition. 
tinues in legal existence, the principal termini of the proposed 

railroad, the description by metes and bounds, or by some 
accurate designation of the tract or tracts of land which said 

company desire to appropriate for the purposes mentioned in 

this act; that said tract or tracts of land are necessary for 


‘said purposes, that the line of said railroad has been surveyed 


ee — 
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and a map thereof made (a copy of which shall be filed with 
said petition, ) that said line has been adopted as the route for 
said railroad, together with the names of the persons in 
possession of said tract or tracts of land, and of those claim- 
ing any right, title or interest therein, as far as the same can 
be ascertained by reasonable diligence. 

nae aeecnt § 2337. s 23. The persons in occupation of said tract 

proceedings. or tracts of land, and those having any right, title or interest 
therein, whether named in the petition or not, shall be de- 
fendants thereto, and may appear and show cause against the 
same, and may appear and be heard before the commissioners 
herein provided for, and in proceedings subsequent thereto, 
in the same manner as if they had appeared and answered 
said petition. 


Court to § 2538. s 24. The said court shall, by order, appoint a 


appoint time ’ P » ogh * 
for hearing = time for the hearing of said petition; and the said company 


petition; upon 


Whom comp’y shall cause all the occupants and owners of said tract or tracts 


of land, as far as the same can be ascertained by reasonable 
diligence, to be personally notified of the pending of said 
petition, at least ten days before the hearing thereof, and if 
any of said owners are unknown, or do not reside in this 
Territory, the company shall cause a notice, stating the filing 
of said petition, the object thereof, the tract or tracts of land 
Homeerviee SOUght to be appropriated, and the time and place of the hear- 
made if person ing of said petition, to be published for four successive weeks 


unknown or 


Tertiory. previous to the time of hearing, in a newspaper haying a 


general circulation in this Territory. 


Defendant to § 2339. s 25. The defendants to said petition may 
erthew’ appear and show cause against the same, on or before the 
caar time set for the hearing thereof, or such other time as the 
hearing may be continued to; and upon satisfactory proof 
being made that the defendants have been duly notified of the 
pending of said petition as herein prescribed, the said court, 
if it shall be satisfied that the lands or any part thereof are 
necessary for any of the purposes mentioned in said petition, 
2 eran shall appoint three competent and disinterested persons as 
commessee* cominissioners, to ascertain and assess the compensation to 
be paid to the person or persons having or holding any 
right, title or interest in, or to each of said tracts of land, 
for and in consideration of the appropriations of such lands 
to the use of said company. 
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§ 2340. s 26. The said court shall appoint the time and Court to ap 
place for the first meeting of said commissioners and the time place of firet 
for filing of their reports, and may give such further time as missioners. 
may be necessary for that purpose, if they shall not then have 
completed their duties. 

§ 2341. s 27. The said commissioners shall meet at the vo take oficial 
time and place ordered, and before entering upon their duties powers and 
shall be duly sworn by any person authorized to administer mac) 
vaths, to honestly, faithfully and impartially perform the 
duties imposed upon them; said commissioners may issue 
subpeenas for witnesses for either party; may administer oaths 
and may adjourn from place to place, and from time to time 
as may be necessary for the proper discharge of their duties. 

§ 2342. 3 28. The said commissioners shall proceed to 
view the several tracts of land as ordered by said court, and 
shall hear the allegations and proof of said parties, and shall 
ascertain and assess the compensation for such land, to be 
paid by the said company to the person or persons having, or 
holding any right, title or interest in, or to the same; and in 
ascertaining and assessing such compensation they shall take 
into consideration and make allowance for any benefit or 
advantage that in their opinion will accrue to such person or 
persons, by reason of the construction of the railroad as 
proposed by said company; and they shall, on or before the 
time as ordered by said court, file in the said clerk’s office... 
their report, signed by them, setting forth their proceedings pert. 
in the premises. 

§ 2343. s 29. The said company, or any of the said parties dissat- 


isfied may 


defendants being dissatisfied with the decision of the commis- move court to 
sioners may, within twenty days after the filing of said report, report, ete. 
and after ten days’ notice to the parties interested, move the 
court to set aside the report, and to order a new trial, as to 
any of the tracts of land; and upon good cause shown here- 
for, the said court may set aside the report as to such tract of oy6r com- 
land, and may recommit the matter to the same, or to other thay be 
commissioners, who shall be ordered to proceed in like manner “P?°™* 
as those first appointed, but such matter shall not be more 
than twice committed to commissioners. 

§ 2344. s 30. Upon the expiration of twenty days after go port to ne 
the filing of said report, or at such further time as may be pleats 
appointed therefor, if the report has not been set aside as “"* 


provided in the preceding section, and if the proceedings of 


To view Rr m- 
ises and hear 
proofs. 
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‘said commissioners appear to have been correctly done, the 
said court shall confirm said reports and certify the same 


thereon. 
Property when § 2345. s 31. Upon the compensation therein named 
0 vest in cor- : : : ‘ 
poration. being paid up, said company shall cause the said reports and 


certificates thereon, to be recorded in the recorder’s office of 
said county, and the real estate, or the right, title or interest 
therein described in such report, shall be and become the 
To be deemed property of said company for the purposes of its corporation, 
publicuse. and shall be deemed acquired for, and appropriated to public 
use, ; 
when and § 2546. s 32. Such company shall within thirty days 
pepe &emP’ after final confirmation of the report aforesaid, pay or tender 
tomatic the sum of money assessed by said commissioners for the 
compensation of each tract of land described in said report, 
and said payment or tender may be made to the person or 
persons interested therein, according to the amount or extent 
of the right, title or interest owned or held by them; or the 
payment may be made to the said clerk of the court in which 
such proceeding was had for said persons, and the same shall 
be deemed valid for all purposes whatsoever, as if the said 
sum of money had been personally paid to each and all the 


persons entitled thereto. 


Court to direct § 2347. s 33. The said court shall, at the time of the 
of money. payment of the said sum of money to the clerk, direct and 


order the same to be paid over to the persons who shall, upon 
satisfactory proof, be entitled thereto. 
“ Person” § 2348. s 34. In all proceedings in relation to the sale 


includes mu- be Ay 9% 
nicipal or or appropriation of real estate, and ascertaining and renew- 


other incor s 5 " © 
porations. ing compensation therefor for railroad purposes, as prescribed 
in this act, the term ‘‘person’’ shall be deemed to include 


municipal or other corporations. 


Corporation to § 2349. s 35. That any corporation operating a railway 
maintain ; ee . > ° <i0p : 
fences. or railroad within this Territory which shall injure or kill any 


live stock, by running any engine or engines, car or cars over 
or against any such live stock, shall be liable to the owner or 
owners of such live stock for the damage sustained by such 
owner or owners by reason of such injuring or killing of such 
live stock, and any such corporation injuring or killing any 
live stock by running any engine or engines, car or cars, over 
or against such live stock, shall within ten days thereafter, 
notify the owner or owners of such live stock so killed or 
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injured, of the fact; and any corporation failing to comply 

with the requirements of this section, shall be liable to the 

owner or owners of such live stock so killed or injured, in the 

full amount of the damages sustained by the owner or owners 

of such stock, by reason of the killing or injuring. Any Persons own- 
person or persons owning any live stock which shall be killed killed, must 
or injured in the manner set forth in this section, within six corporation, 
months after the said person or persons is or are notified of 

the said killing or injuring as provided herein, shall furnish 

the corporation having so killed or injured live stock, through 

the nearest agent, sworn evidence of the value of said live 

stock, and upon the payment by said corporation to the 

owner or owners of said live stock, of two-thirds of the 

value of said stock so ascertained to have been killed or 

injured, said corporation shall be released from further 
liability. 

§ 2350. 3 36. <A bell of at least twenty pounds weight Beu to be 


. . placed on loco- 
must be placed on each locomotive engine, and be rung at a motive, when 


distance of at least eighty rods from the place where the rail- sy eng 
road crosses any street, road or highway, and be kept ringing 

until it has crossed such street, road or highway; Provided, Proviso, 
That sounding the locomotive whistle, at least one-fourth of 

a mile before reaching any highway crossing, shall be equiva- 

lent to ringing the bell, except in towns and at terminal 
places; and the whistle shall also be sounded for every street 
crossing while passing through towns during the prevalence 

of fogs, snow and dust storms; and all engines with or with- 

out trains must come to a full stop before crossing the track 

at grade of any other railroad at a distance not exceeding sounding 


., Whistle equiv- 
four hundred feet from the same, and must not proceed until alent to 


the way is known to be clear, when two blasts of the whistle aps? 

must be given at the moment of starting, and every person in 

charge of a locomotive, for each and every neglect, shall be 

deemed guilty of a misdemeanor, and said company shall also 
be liable for all damages which shall be sustained by any 

person by reason of such neglect. 

§ 2351. s 87. Every such company shall start, and run cars to be 

their cars for the transportation of persons and property at ines io he ss 
such regular time as they shall fix by public notice; and shall — 
furnish sufficient accommodation for the transportation of 
_ all such passengers and property as shall within a reasonable 


time previous thereto offer for transportation at the place of 
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starting, at the junction of other railroads, and at siding or 
_ Stopping places established for receiving and discharging way 
passengers and freight; and shall take, transport and dis- 
charge such passengers and property at, from and to such 
places, on the due payment of tolls, freight or fare therefor ; 
and if the company or their agents refuse to take and trans- 
port any passengers or property, or to deliver the same at 
the regular appointed places, they shall be liable to the 
aggrieved party for all damages that may accrue from such 
refusal including costs of suit and a reasonable attorney’s fee. 

§ 2352. s 38. It shall not be lawful to place baggage, 
freight, merchandise or lumber cars, in rear of passenger cars, 
and for any violation of ‘this section, the company shall be 
liable to the party complaining, in the sum of five hundred 
dollars, and the person, agent, directors or officers so causing 
the cars to be placed shall be guilty of a misdemeanor, and 
upon conviction, may be fined in any sum not exceeding five 
hundred dollars, or imprisonment not exceeding twelve 
months, or both, and should any accident happen to life or 
limb, by such unlawful arrangement of cars, the person, 
agent, or officer who so directed, or suffered such arrangement, 
shall be guilty of felony; and upon conviction, shall be im- 
prisoned in the penitentiary for any term not less than one, 
nor more than ten years. 

§ 2353. s 39. Im case any passenger shall be injured 
on the platform of any car, or on any baggage, wood, gravel 
or freight cars, in violating the printed regulations of the com- 
pany, posted up at the time in a conspicuous place, inside of 
its passengers cars then in the train; or in violation of verbal 
instruction given by any officer of the train, such company 
shall not be liable for the said injury. 

§ 2354. s 40. Any passenger refusing to prepay his fare, 
or toll on demand, may be put off the cars at any stopping 
place the conductor or employees of the company may elect. 

§ 2355. s 41. Every conductor, baggage master, en- 
gineer, brakeman or other employee of said railroad company 
employed in a passenger train, or at stations for passengers. 


- shall wear upon his hat or cap, or in some conspicuous place 


on the breast of his coat, a badge indicating his office or 
station, and the initial letters of the name of the company by 
which he is employed, and no collector or conductor, without 
such badge, shall demand or be entitled to receive from any 


RAILROAD CORPORATIONS. 33 


passenger, any fare, or ticket, or exercise any of the powers No authority 
of his office or station, or interfere with any passenger or doe 
property. 

§ 2356. s 42. A check shall be fixed to every package Check to be 
or parcel of baggage when taken for transportation, by the gages 
agent or employee of such company, and a duplicate thereof Duplicate to be 
given to the passenger or person delivering the same; and if owning bas. 
such check be refused on demand, the company shall pay to eae 
such person the sum of twenty dollars, to be recovered as in 
action of debt; and further, no fare or toll shall be collected 
or received from such passenger; and if such person shall 
have paid said fare, the same shall be returned by the con- 
ductor in charge of the train, and on the passenger producing 
said check, if said baggage or parcel shall not be delivered 
by the agent or employee of said company, the passenger 
may be a witness in any suit to prove the contents or value of 
said baggage, and for the recovery of damages, in any court 
having jurisdiction, 

§ 2357. 843. Every company organizing under this act yray of iana 


; j . ree bye * Donnie apy, taken and ob 
or constructing or operating any railroad ‘in this Territory jiinea to be 


ae : filed with au- 
shall, within a reasonable time, after their road shall be finally ditorana 


located, cause a map to be made of the land taken and ob-¢rot different 
tained for the use thereof; and so far as necessary the bound- 
aries of the several counties through which the road may run, 

and file the same in the office of the auditor of public ac- 
counts; and also like maps of the parts thereof located in 

the different counties, and file the same in the office of the 

recorder for the county in which said parts of such road 

shall be, there to remain as a record; maps and profiles 

shall be certified by the chief engineer, the president and 

secretary of the company, shall be kept in the office of the 

secretary of the company; subject to examination by all par- 

‘ties interested. 

—  -§ 2858. 8 44. If such railroad company shall not within When ees 
two years after the filing of its original articles of association operome rota 
begin the construction of its road and expend thereon at least 

five per cent. of the amount of its capital stock, and finish the 

road and put the same in full operation within ten years, its 

act of incorporation shall be void. 

§ 2359. 345. Any company constructing or operating wrataamages 
lines of railroad in this Territory, shall be liable for all souyeytes 
damage which may be sustained through destruction of 

\ 
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property caused by fre communicated from their locomotive 
engines, or neglect on their part to make good and sufficient 
crossings at points where lines of travel cross the railways, 
the damage so sustained to be determined before the nearest 
court having jurisdiction, and to be collected, in case payment 
is refused, by attachment and sale of any company property 
which can be found. 

§ 2360. 846. It shall be lawful for any railroad com- 
panies organized under the laws of this Territory to con- 
solidate their capital stock, debts, property, assets and fran- 
chises with any railroad company or companies organized 
under the laws of any State or other Territory. 

§ 2361. s 47. Said consolidations shall be made under 
the conditions, provisions, restrictions, and with the powers 
hereinafter in this act mentioned, that is to say, the presi- 
dents or secretaries of the several corporations proposing to 
consolidate, may enter into a joint agreement under the 
corporate seal of each company for the consolidation of said 
several companies, and prescribing terms and conditions 
thereof, the mode of carrying the same into effect, the name of 
the new corporation, the number and names of the directors 
and other officers thereof, and who shall be the first directors 
and officers, and their places of residence, the number of 
shares of capital stock, the principal place of business of the 
new company in each State or Territory traversed by the 
line of railway, and such other provisions as may be required 
by law to be inserted in an original certificate of incorpot- 
ation, the manner of converting the capital stock of each of 
said companies into that of the new corporation, and how 
and when directors and officers shall be chosen, with such 
other details as they shall deem necessary to perfect such new 


of each company consolidating, and shall be submitted to the 
stockholders of each of the said companies or corporations, 
at a meeting thereof called for the purpose of taking the 
same into consideration. Due notice of the time and place of 


-holding such meeting and the object thereof, shall be given 


by written or printed notices, addressed to each of the 
persons in whose names the capital stock of said companies 
stands on the books thereof, and delivered to such persons 
respectively, or sent to them by mail when their post office 


’ 
4 
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‘fae 


addre- is known to the company, and also by a general 
notice published in <ome newspaper in the city, town or 
county where such company has its principal office or place 
_ of business, for the period of thirty days before such meeting 
is to be held, and at the said meeting of stockholders, the 
said agreement shall be considered, and a vote bv ballot taken 
for the adoption or rejection of the same. each share entitling 
the holder thereof to one vote, and said ballots shall be cast 
im person or by proxy. and if two-thirds of all the votes of 
all the stockholders shall be for the adoption of said agree 
ment, then that fact =hall be certified thereon by the secretary 
_ Of the respective companies under the seal thereof, and the 

agreement so adopted. or a certified copy thereof, shall be 

filed im the office of the auditor of public accounts, and in the 
Of&ee of the secretary of this Territory, and shall from 
_ thence be deemed and taken to be the agreement and act of 


_ the Seeretary of the Territory. under his official seal, shall be 
evidence of the existence of said new corporation; Prorided, 
That tf the mode of ratifying said agreement of consolidation 


ory im the mode preseribed by the laws thereof. 


sections, and filing the same as aforesaid. the several 

jons parties thereto shall be deemed and taken to be 
porporation. by the name provided in said agreement and 
t, possessing within this Territory all the rights, privileges 
= ; nd franchises, and subject to all the restrictions, disabilities, 
dutie - _—_—_e; of each of such corporations so consoli- 


ever account. as well as of stock, subscriptions 
things in actions belonging to each of such corpora- 
ce een to be-treenfecred to: anal 
sh new corporation without further act or deed, 


§ 2383. = 49. Upon the consummation of said consoli- ,» 

8 | as aforesaid. all and singular the rights, privileges and === 

9s of each of said corporations parties to the same, Picdisncw 
Syroperty, real, personal and mixed, and all debts 
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_ consolidation of said companies, and a copy of said agreement When consoli- 
_ and aet of consolidation. duly certified by said auditor or by picted 


is com 


“im such other State or Territory shall vary from the mode consolidation 
herein preseribed. then ssid agreement may be ratified by the t2ier 


other States, 


- Failroad company or corporation of such other State or Terri- 2c. 


be ratified 
laws of 


dation to be 


 § 2362. = 48. Upon the making and perfecting the said sner consor- 
and act of consolidation, as provided in the pre-inown a: ose 
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and all property, all rights of way, and all and every other 
inter@st shall be as effectually the property of the new 
corporation as they were of the former corporations, parties 
to said agreement; and the title to real estate, either by deed 
or otherwise, under the laws of this Territory, vested in either 
of such corporations, shall not be deemed to revert or be any 
way impaired by reason of this act; and all debts, liabilities 
and duties of either of said companies shall henceforth attach 
to the said new corporation, and be enforced against it to the 
same extent as if said debts, liabilities had been incurred or 
contracted by it. 

§ 2364. 850. Such new company shall establish an 
office at some point in this Territory on the line of its road, 
and may change the same at pleasure, giving public notice 
thereof, of the same, in some newspaper published and having 
general circulation in the Territory. f 

§ 2365. 351. Suits may be brought and maintained 
against such new company in any of the courts of this Terri- 
tory for all causes of action, in the same manner as against 
other railroad companies organized under the laws of this 
Territory. 

§ 2366. 352. That portion of the road of such consoli- 
dated company, and all its real estate and other property 
within this Territory, shall be subject to like taxation and 
assessed in the same manner as property of other railroad 
companies within this Territory. 

§ 2367. 353. Any railroad company organized under 
the laws of this Territory, may lease and operate any part, 
or all of a railroad constructed by another company, within 
or without this Territory ; and any railroad company organized 
under the laws of the United States, or any State or Territory 
may lease and operate any part or all of a railroad constructed 
by another company within this Territory. Such leases may 
be made on such terms and conditions as may be mutually 
agreed upon between said companies. 

§ 2368. 3.54. Allrailroad companies heretofore organ- 
ized, or which may hereafter be organized pursuant to the 
laws of this Territory, shall have power to issue bonds for 
such sum or sums, and payable at such times and places, and 
drawing interest at such rates as they may deem proper; and 
they are severally empowered hereby to execute trust deeds, 
or mortgages, or both, upon the whole or any part of their 


ee 
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railroad lines, property, franchises, incomes and _ profits 
acquired, or to be acquired to secure the payment of such 
bonds and interest; and if such bonds are sold below their 
par value, they shall be binding and valid, according to their 
terms. ; 
§ 2369. s 55. Any trust deed or mortgage made upon Trust deeds 


and mortgages 


the lands, roads, or other property of any such railroad com- tebe lien upon 
: a property men- 


pany shall bind, and be a valid lien upon all the property “re4- 
mentioned in such deed or mortgage, including rolling stock, 
machinery and other personal property; and a purchaser at a 
foreclosure sale, or under a trust deed, shall have and enjoy 
all the rights of a purchaser at an execution sale. 

§ 2370. s 56. Such trust deeds or mortgages may, by vrust deeds or 
their terms, include and cover, not only the property of the may cover 


. » ; 7 property 
company making them at the date of execution thereof, but thereafter ac- 


property of every kind, which may thereafter be acquired ees 
by such company, together with the material and property 
necessary for the repair, use and operation of such road, and 

the same, when so stated, shall be as valid and binding, 

and .as effectual to pass the property as it would be were 

it in the possession of such company at the time of the exe- 

cution of such instrument. 

.§ 2371. s 57. Every deed or mortgage made by any Deeds and 


. : ° mortgages to 
railroad company, organized as aforesaid, shall be recorded be recorded in 
re recorder’s 


in the office of the county recorder of each organized county otteg of each 


through which such road shall run in this Territory and in 


any county where it may hold lands subject to such deeds or 
mortgage, and such records shall be notice to the whole 
world of the rights of all parties having interest under the 
same; and for this purpose, and to secure the rights of the 
mortgages or parties interested under such mortgages or trust 
deeds, so executed and recorded, the rolling stock, machinery, 
personal property and material necessary for the operation 
and the repairs of the road of such company, belonging to 


the same and appertaining thereto, shall be deemed fixtures 


on and a part of the road; and such mortgages, or trust deeds recora to be 
so recorded, shall have the same effect both as to notice and rights Rae 
otherwise, as they have to real estate covered by them, not- ei 
withstanding the fact that the possession of such property 
remain with the mortgagees. 

- § 2372. s 58. Every deed of trust or mortgage hereto- 


fore executed, by any railroad corporation, organized pur- 
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suant to the laws of this Territory, is hereby declared valid, 
legal and binding, to the full extent and scope of the terms 
and conditions of such deed or mortgage; and the records of 
such instruments, heretofore made in the county records of 
the several counties into or through which such road passes, 
shall be deemed, and is hereby declared, to impart notice to 
all the world of the contents of such deeds or mortgages, and 
of the rights of those claiming under them; and they shall in 
every particular be as effectual security as if executed and 
recorded after the approval of this act. 

§ 2373. s 59. Railroad corporations may be formed 
pursuant to the laws of this Territory for the purpose of buy- 
ing any railroad property situated therein, when the same is 
to be sold under trust deed, mortgage, or private sale; and 
any railroad corporation heretofore formed pursuant to the 
laws of this Territory, which had for its purpose the purchase 
of railroad property already constructed, is hereby declared 
a valid corporate body, and any purchase of railroad prop- 
erty by such corporation that was sold pursuant to trust deed, 
mortgage, judgment and decree of court, or private sale, is 
hereby made valid and binding. 


— 
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ASSESSMENTS. 
SECTION. SECTION. 
2374 Directors may levy assessments. 2385 Sale must be to highest bidder, 
2375 Assessments; limitations. for cash. 
2376 Assessments; when prior assess- 2386 Who is highest bidder. 
ments unpaid. 2387-2388 Corporation may bid on the 
2377 Order of assessment, what to stock; while held is not assess- 
state. able; can not be voted. 
2378 Secretary to give notice; form of. 2389 Time for assessment or sale; 
2879 Notice of assessment. may be extended, 
2380-2381 Notice of delinquent stock; 2399 Failure to publish notice does 
form of. not invalidate assessment. 
2382 How long to be published. 2391 Action to recover stock, on what 
2383 Irrigation companies need not terms sustainable. 


publish notice in newspaper. 2392 Proof of publication. 

2384 On publication, company has 2393 Liability of paid-up stock to as- 
jurisdiction to sell. sessment. ; 
§ 2374. s 1. The directors of any corporation existing 


under the laws of this Territory, after one-fourth of its 
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capital stock has been subscribed, may, for the purpose Of Direstors may 
paying expenses, conducting business or paying debts, levy ments. 
and collect assessments upon the subscribed capital stock 
thereof in the manner and form and to the extent hereinafter 
provided. 
§ 2375. s 2. No assessment shall exceed the ten per pr donee 
cent. of the amount of the capital stock named in the articles limitation. 
of incorporation except in the cases in this section otherwise 
provided for, as follows: 
1. If the whole capital of a corporation has not been 
paid up, and the corporation is unable to meet its obligations 
or to satisfy the claims of its creditors, the assessment may be 
for the full amount unpaid upon its capital stock, or if a less 
amount be sufficient, then it may be for such a percentage as 
will raise that amount. 
2. The directors of railroad corporations may assess the 
capital stock in instalments of not more than ten per cent. 
per month, unless the articles of incorporation otherwise 
provide. 
§ 2376. s 3. Noassessment shall be levied while a por- No assessment 


; ; all be levied 
tion of a previous one remains unpaid, unless: while previous 


1. The power of the corporation has been exercised in ead siete 
accordance with the provisions of this chapter for the pur- 
pose of collecting such previous assessment. 

2. The collection of such previous assessment has been 
enjoined; or, 

3. Theassessment falls within the provisions of preced- 
ing sections. 

§ 2377. s 4. Every order levying an assessment must What order 
specify the amount thereof, when, to ya hoe and where pay- sesenient must 
able; fix a day subsequent to the full term of the publication *) 
of the assessment notice on which the unpaid assessment shall 
be delinquent, not less than thirty nor more than sixty days 
from the time of making the order levying the assessment, 
and a day for a sale of delinquent stock, not less than fifteen 
nor more than sixty days from the day the stock is declared 
delinquent. 

§ 2378. s 5. Upon making the order the secretary secretary must 
shall cause to be published a notice thereof, in the following *° "°° 
form: | . 

(Name of corporation in full, location of principal place rorm of. 
of business.) Notice is hereby given that at a meeting of 
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the directors, held on (date), an assessment of (amount) per 
share was levied on the capital stock of the corporation, pay- 
able (when, to whom and where). Any stock upon which 
this assessment may remain unpaid on the (day fixed) will be 
delinquent and advertised for sale at public auction, and unless 
payment is made before, will be sold on the (day appointed ) 
to pay the delinquent assessment, together with cost of adver- 
tising and expense of sale. 

(Signature of secretary, with location of office.) 

§ 2379. s 6. The notice must be served personally on 
each stockholder, or, in lieu of personal service, must be sent 
through the mail, addressed to each stockholder at his place 
of residence, if known, and if not known, at the place where 
the principal office of the corporation is situated, and be pub- 
lished once a week for four successive weeks, in some news- 
paper of general circulation, published in Salt Lake city, also 
in some newspaper published in the county where the works 
of the corporation are situated, if a paper be published 
therein. : 

§ 2380. s 7. If any portion of the assessment men- 
tioned in the notice, remain unpaid on the day specified 
therein for declaring the stock delinquent, the seeretary shall, 
unless otherwise ordered by the board of directors, cause to 
be published in the same papers in which the notice hereinbe- 
fore provided for, shall have been published, a notice sub- 
stantially in the following form: 

(Name of corporation in full, location of principal place 
of business.) Notice.—There are delinquent upon the 
following described stock, on account of assessment levied on 
the date), (and assessments levied previous thereto if any) 
the several amounts set opposite the names of the respective 
share holders as follows: (Names, number of shares nnmber 
of certificates, number of shares, amount, ) and in accordance 
with law (and order of the board of directors, made on the 
(date) if any such order shall have been made,) so many 
shares of each parcel of such stock as may be necessary, will 
be sold at the particular place on the (date) at (the hour) of 
such day to pay delinquent assessment thereon, together en 
the cost of advertising and expenses of the sale. 

§ 2381. s 8. The notice must specify every certificate 
of stock, the number of shares it represents, and the amount 
due thereon, except where the certificate may not have been 
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issued to parties entitled thereto. In which case the number 
_ of shares and amount due thereon, together with the fact 

that the certificates of such shares have not been issued must 
_ be stated. 

§ 2382. s9. The notice, when published in a daily How tong no- 
paper, must be published for ten days, excluding Sundays published. © 
and holidays, previous to the day of sale; when published in 
a weekly paper, must be published each issue for two weeks 
previous to the day of sale. The first publication of all 
delinquent sales must be at least fifteen days prior to the day 

of sale. 
§ 2383. 310. The three preceding sections shall not be Irrigating 


companies not 


construed as requiring companies incorporated for irrigating required to 
= publish notice 


purposes to publish in any newspaper the notices, or either a Briss 
of them, therein mentioned; but personal service of said 
notice, or notices in writing sent by mail, post paid, addressed 
to each stockholder at his place of residence shall in all cases 
_ be deemed sufficient. The affidavit of the person making 
_ personal service, or mailing the same, shall be sufficient proof 
of such service. 
§ 2384. s 11. By the publication of the notice the cor- Publication of 


- : ° . Rok a notice gives 
poration acquires jurisdiction to sell and convey a perfect title corporation 


_ to all of the stock described in the notice of sale upon which papitede dy i: 
_ any portion of the assessment, or costs of advertising, re- 
_ mains unpaid at the hour appointed for the sale, but must sell 
_ no more of such stock than is necessary to pay the assess- 
ments due and costs of advertising and sale. 
§ 2385. s 12. On the day, at the place and at the time Stock mast be, 
_ appointed in the notice of sale, the secretary shall, unless bidder for 
- otherwise ordered by the board of directors, sell, or cause to 
be sold, at public auction to the highest bidder for cash, so 
_ many shares of each parcel of the described stock as may be 
“necessary to pay the assessment and charges thereon accord- 
ing to the terms of sale; if payment is made before the 
time fixed for sale, the party paying shall only be required 
to pay the actual costs of advertising in addition to the 


sessmen 


§ 2386. s 13. The person offering at such sale to pay Who is highest 
the assessment and costs for the smallest number of shares or 
fraction of a share, is the highest bidder, and the stock 
purchased must be transferred to him on the stock books of 
the corporation, on payment of the assessment and costs. 
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§ 2387. s 14. If at the sale of stock no bidder offers 
the amount of the assessments and costs and charges due, the 
sume may be bid in and purchased hy the corporation through 
the secretary, president, or any director thereof, at the 
amount of the assessment, costs and charges due; and the 
amount of the assessments, costs and charges shall be credited 
as paid in full on the books of the corporation, and the entry 
of the transfer of the stock to the corporation shall be made 
on the books thereof. While the stock remains the property 
of the corporation, it is not assessable, nor shall any dividends 
be declared thereon, but all assessments and dividends shall 
be apportioned upon the stock held by the stockholders of 
the corporation. 

§ 2388.8 15. All purchasers of its own stock vest the 
legal title to the same in the corporation, and the stock so 
purchased is held subject to the control of the stockholders, 
who may make such disposition of the same as they deem fit 
in accordance with the by-laws of the corporations, or vote 
of the majority of all the remaining shares. Whenever any 
portion of the capital stock of a corporation is held by the 
corporation, a majority of the remaining shares is a majority 
of the stock for all purposes of election or voting on any 
question at a stockholders’ meeting. 

§ 2389. 316. The dates fixed in any notice of assess- 
ment or notice of delinquent sale, published according to the 
provisions hereof, may be extended from time to time, for 
not more than thirty days, by order of the directors entered 
on the records of the corporation; but no order extending 
the time for the performance of any act specified in any notice 
shall be effectual, unless notice of such extension or postpon- 
ement is appended to and published with the notice ef which, 
the order relates. 

§ 2390. s 17. No assessment is invalidated by a failure 
to make publication of the notices herein provided for, nor 
by the non-performance of any act required in order to enforce 
payment of the same; but in case of any substantial error or 
omission in the course of proceedings for collection all previ- 
ous proceedings, except the levying assessment, are void, 
and publication must be begun anew. | 

§ 2391. s 18. No action shall be sustained to recover 
stock sold for delinquent assessment upon the ground of 
irregularity or defect of the notice of the sale, or defect or 
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irregularity in the sale, unless the party seeking to maintain 
such action first pays or tender, to the corporation or 
the party holding the stock sold, the sum for which the 
same was sold, together with all the subsequent assessments 
which may have been. paid thereon, and interest on such 
sums, from the time they were paid, and no such action 
shall be sustained, unless the same is commenced by the 
filing of a complaint, and the issuing of a summons thereon, 
within six months after such sale was made. 

§ 2392. s 19. The publication of notice required by this 
chapter, may be proved by the affidavit of the printer, 
foreman, or principal clerk of the newspaper in which the same 
was published, and the affidavit of the secretary or auctioneer 
shall be prima facie evidence of the time and place of sale, 
of the quantity and particular description of the stock sold 
and to whom and for what price, and of the fact of the 
purchase money being paid. The affidavit shall be filed in the 
office of the corporation, and copies of the same, certified by 
the secretary thereof, shall be prima facie evidence of the 
fact therein stated. Certificates signed by the secretary and 
under the seal of the corporation shall be prima facie evidence 
of the contents thereof. 

§ 23938. s 20. Any person who is the holder of full 
paid up capital stock, shall not be liable for any assessments 
or for any indebtedness of the corporation otherwise than by 
‘sale of his or her stock, as herein provided, unless distinctly 

provided for in the articles of incorporation, which articles, or 
incorporation, shall not be changed in this respect without the 
consent of all the stockholders in writing. 
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CHAPTER II. 


FIRE INSURANCE COMPANIES. 


SECTION, SECTION. 
2394 Two hundred thousand dollars 2398 Fees of secretary of the Terri- 
of paid-up capital required. tory. 
2395 Certificate of authority necessary 2399 Company may incorporate. 
to an agent. 2400 How company may invest cap- 
2396 Annual statement required to be ital and funds. ~ 
published, 2401 Auditor to examine securities 
2397 Agent may solicit insurance in -and issue certificate; when filed 
other companies, when, 2402 Penalty for violating provisions. 
Unlawful to do § 2394. s1. That it shall be unlawful for any fire 
business with- 


cotpade? insurance company, association, corporation or partnership 

kang 3, sey, BCOrporated by or under or organized pursuant to the laws 

March 10, 1886.0f any foreign government, any State or Territory of the — 
United States, or any person or persons, directly or indirectly — 
to take any risks or transact any business of fire insurance in 
this Territory, unless possessed of an actual paid-up capital — 
of not less than two hundred thousand dollars, except as here- 
inafter provided. 

Unlawful for § 2395. s 2. It shall be unlawful for any agent of any 

gent of any 


company to fire insugance company to transact the business of fire insur- 
transact busi- 


ness without ance within this Territory, unless the insurance company shall 
certificate of 


authority; —_ have first obtained a certificate of an authority from the secre- 


must denied, tary of the Territory, which certificate shall be issued to said 

pfiice. agent upon his filing with said secretary, a statement, sworn 
to by an officer or manager of said company, showing. 

The name and locality of the company. 

2. The amount of capital stock. — | 

3. The capital paid up. 

4. The amount of its assets and labilities. 

5. Net surplus over all liabilities. 

6. The name of its attorney or agent for the Territory, | 
upon whom service or process in any civil action, against said 
company, may be made. 

7. Receipts and expenditures during the year. 

§ 2396. s 3. The statement referred to in section 2 shall 


— 
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_ be renewed annually,in the month of April of each year, and Annual state- 
a copy thereof certified by the secretary of the Territory bo mate pS 
shall be published by each company, on, or before the 30th me ais 
day of April, of each year, at least four times, in some news- 
paper published in this Territory, and having gereral circula- 
tion therein; Provided, That in case of companies organized Exception as 
in foreign lands, the filing and publishing of the annual state- companies. 
ment may be done on or before July 30th, of each year. 
§ 2397. s4. It shall be lawful for the agent of a com- Maren 13, 18s¢, 
pany or companies which have complied with the provisions of ““"’h 10 1886. 


Agent may 


this act, to procure insurance through such companies, their Solvit insur. 
officers or agents, from other insurance companies having a (ompames, 
paid-up capital of not less than two hundred thousand dollars. 

§ 2398. 85. The secretary of the Territory shall be reesot secre- 
entitled to the following fees herein: For filing statements” 
mentioned in section 2, three dollars; for issuing certificate 

_ of authority, two dollars; for issuing each subsequent certifi- 
cate of authority to other agents of the same company, one 
dollar. ; 

§ 2399. s 6. It shall be lawful for any number of wren persons 
persons to associate themselves together for the establishment pata" °°?” 
of a fire insurance company of this Territory, and they shal] M8te? 10, 1886 
be deemed a body corporate, authorized under the laws of the 
Territory to transact fire insurance business, on complying 
with the provisions of Chapter I, of Chapter XLV., Laws of 
Utah, 1884, [Chap. I, Part Fourth,] relating to corporations 
- for general purposes; Provided, That it shall not be lawful 
_ for any such company to transact fire insurance business in 
this Territory, unless it shall have a subscribed capital of not 
less than two hundred thousand dollars, fifty per cent. of 
which shall have been paid up, and shall have complied with 
‘the provisions of this act, 

§ 2400. s7. It shall be lawful for any fire insurance How com 

‘company incorporated under the laws of this Territory to fnvest ‘capital 
. invest its capital and funds accumulated in the course of its Ae 
business, or any part thereof, in bonds of the United States; 
‘in real estate within the Territory; in mortgages on real estate 
within the Territory; in bonds of any school district or incor- 
porated city of the Territory, authorized by the Legislature 
to be issued; in stocks or bonds of any solvent dividend- 
paying institutions other than mining corporations, incorpor- 
ated under the laws of the Territory; to change and re-invest 
} 
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the same as occasion may from time to time require; and to 


lend the same, or any part thereof, on the seeurity of such 


— above-named property; Provided, always, That the current 
market value of such property shall be at the time of 
investment at least fifty per cent. more than the sum loaned 
thereon. 

ena oF § 2401. s 8. It shall be the duty of the auditor of 


counts must ~nublic accounts to examine the securities and investments of 


examine 
somes i“ every fire insurance company organized under the laws of this 
cate ; certifi- 


cate to be tied Lerritory, and to approve the same, and to issue to each 


in secretary's 


office. company, so incorporating, a certificate approving its securities, 
which certificate shall be filed with the secretary of the Terri- 


tory. No fire insurance company shall have authority to. 


commence business until its securities shall have been approved 
by the auditor and the certificate of approval is filed in the 
secretary's office. The auditor shall be entitled to receive 
and collect from each company for each day or fraction 
thereof occupied in examining said securities, the sum of ten 
dollars. f 


Penalty. § 2402. s 9. Any person violating any of the provisions — 


of this act shall be guilty of a misdemeanor. 


. 
. 
| 
. 
: 
| 


' IRRIGATION 


COMPANIES. 


CHAPTER III. 


IRRIGATION 


COMPANIES. 


AN ACT COMPILING THE LAWS RELATING TO THE INCORPORATION 


OF IRRIGATION COMPANIES, 


Approved March 13, 1884. 


SECTION. 


SECTION. 


2403 Organization of irrigation dis- 2416 When lakes or ponds may be 


tricts. : 

2404 Citizens of district may form a 
company, how. 

2405 Trustees to locate canal, etc., 
and report to county court. 

2406 County court to provide for 
taking vote of owners of ben- 
efited land; who entitled to vote; 
how questions submitted. 

2407 Two-thirds vote necessary; tax, 
how collected. 

2408 Effect of less vote. 

2409 Officers, how to qualify. 

2410 Term of oflice. 

2411 Elections to be held annually. 

2412 Trustees to elect one of their 
number president; fill vacancies; 
may make by-laws; may ap- 
point agents, etc.; annual re- 
port. 

2413 Power of trustees. 

2414 Proceedings in case benefited 
lands not legally claimed. 

2415 When power of district may be 
extended beyond the county. 


used as reservoirs. 

2417 Ditches, etc., to become property 
of district; how money raised to 
keep them in repair, etc., pro- 
ceedings in case of sudden 
emergency. 

2418 Property exempt from taxation. 

2419 Trustees may purchase land for 
ditches, ete. 

2420 When land for may be con- 
demned, 

2421-2422 Trustees, when to enter and 
take title for district. 

2423 Penalty for injuring property. 

2424 Damages, when company lable 
for; can not interfere with prior 
rights. 

2425 Rights to repeal, etc., reserved. 

2426 Persons who had constructed 
canal, etc., prior to act, author- 
ized to organize under it. 

2427 This act not to prevent organ- 
ization of private corporations. 


of the citizens of any county or part thereof, representing to 
the county court that more water is necessary, and that there 


are streams or part of streams unclaimed or unused, which, 
if brought out of their natural channels and thrown upon 
tracts of land under cultivation, or to be put under cultiva- 
tion, can be of value to the interests of agriculture, the 


county court having jurisdiction may proceed to organize the 


A 
ti 
H 


a 


‘ 


county, or part thereof, into an irrigation district; and there- 
after the landholders of such district shall be equally entitled 
to the use of the water in, or to be brought into such district, 


* 
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§ 2403. s 1. Be it enacted, etc.: That upon the majority organization 


of irrigation 
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according to their acknowledged rights; Provided, Such land- 
holders pay their proportion of the expense incurred in the 
construction and keeping in repair of the necessary canals, 
flumes, dams or ditches. 


Citizens of dis- § 2404. s 2. The citizens of an irrigation district, when 


trict may form 


company ; 


* number of 


trustees ; de- 
cide how tax 
levied. 


Trustees to 
locate canal, 
ete , and re- 


port to county 


court. 


Duty of 
county court 
after public 
notice to ho 
an election; 


question to b 


submitted. 


so organized for the purposes provided in the preceding sec- 
tion, may, in mass meeting, proceed to the formation of a 
company, by electing, viva voce, not less than three nor more 
than thirteen trustees, a secretary and a treasurer. Notice of 
the time, place and object of said mass meeting shall be given 
by the clerk of the county court, at least ten days previous, 
by advertising three times in some newspaper haying general 
circulation in the county, and by posting up notices in three 
public places in the district. 

§ 2405. s 3. It shall be the duty of the trustees so 
elected to locate the proposed canal or ditch, determine the, 
amount and quality of the land to be benefited thereby, to. 
estimate the cost, including dams, flumes, locks, waste weirs. 
and all the appurtenances belonging thereto, the amount per 
acre of the percentage on taxable property which will be 
necessary to construct the same. 

§ 2406. s4. It shall then be the duty of the trustees to 


jq make a report to the county court of the location and estimate 


. provided for in section 3 of this act; also to call a meeting of 
the holders of the lands to be benefited by the proposed canal 
or ditch, at which a copy of said report shall be presented, — 
and the said landholders shall vote ‘*yes’’ or **no’’ upon the 
following questions: 

1. Do you mutually agree to pay 
to construct the proposed canal or ditch? . 

2. Do you approve the action of the mass meeting in - 
the election of officers? 

Notice shall be given by the trustees at least ten days 
previous to the time appointed for such meeting, by adver- 
tising at least three times in some newspaper haying general 
circulation in the county, and by posting up notices in three 
public places in the district. Said advertisement and notice 
shall state distinctly the time and place and object of such 
meeting, and be signed by a majority of the trustees and the 
secretary. The voting at said meeting shall be by ballot, and 
the chairman and secretary of said meeting shall be the judge 
and clerk of the election. A ballot box shall be provided by 


per acre, land tax, 
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the trustees, and each voter shall present his ballot to the 
judge of election, who shall deposit it in the box, and the 
clerk shall write the name of the voter in a poll list or book 
which shall also be provided by fhe trustees. No person shall 

be entitled to vote at said meeting or election unless he is a 
landholder in the district. Immediately after the close of the Who entitlea 
election, the ballots shall be openly counted by the judge res 
and clerk, assisted by two persons chosen by the voters 
present. A certificate of the results of the election, signed 

by the persons who counted the votes, shall be forwarded at 

once to the clerk of the county court by the judge of said 
election. 


§ 2407. s 5. If upon counting the votes it shall appear when two 
thirds vote for 


that two-thirds of the votes polled have been answered in the tax it becomes 
affirmative, then the tax so agreed upon shall be a law in the 

said irrigation district; and the tax when collected shall be 

paid over to the treasurer of said company on his order; Pro- Proviso. 
vided, That not exceeding one-half of the tax so agreed upon 

shall be collected at one time, and the residue to be collected 

as the work progresses; Provided further, That if the first additional 
estimate prove insufficient for the construction of the canal or abies 
ditch with its appurtenances, then additional taxes may be 
assessed in the same manner as hereinbefore provided until 

the said canal or ditch is completed. 


§ 2408. s 6. If less than two-thirds of the votes polled When pro- 
are answered in the affirmative, then all proceedings under null and void. 
this act shall be null and of no effect; Provided, That if there Proviso. 
are objections to the officers so elected by the mass meetings, 
the electors may write other names on their tickets; the 
persons haying the most votes to be declared elected, and it 
shall be the duty of the county clerk to notify such officers 
forthwith of their election. 

§ 2409. s7. Within twenty days after receiving such gonas to be 

~ notice, the officers so elected shall file bonds in the office of *Y°"""* gy 
the clerk of the county court, conditioned for the faithful 
performance of their several duties; the amount of such 
bonds to be declared by the county court having jurisdiction. 

§ 2410. s 8. The term of office of the first trustees, Term of office. 
| secretary and treasurer, shall be till the next general election; 
and thereafter for two years, and until their successors are 

elected and file bonds. 
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§ 2411. s9. All subsequent elections for determining 
the rate of tax, shall be held annually on the first Monday in 
December, and for the election of company officers, bienni- 
ally, on the same day, at such time and place within the 
district as shall be designated by the trustees, at which time 
the number of trustees may be changed by a two-thirds vote 
to not less than three nor more than thirteen. Notice of 
said election shall be given and the election conducted and 
certificates thereof returned, as provided in section 4 of this 
act, and the officers elected shall give bonds as provided in 
section 7 of this act. The rate of tax determined at said 
election by a majority vote shall be a law in said irrigation 
district, and shall constitute a permanent lien on the interest 
of the taxpayer in said canal or ditch and his right to the 
use of the water therein flowing, from the day of assessment ; 
Provided, That no tax created or payable by this act shall be 
or create a lien upon the land. 

§ 2412. 310. The trustees at their first meeting shall 
elect one of their number president, and it shall be their 
duty and they shall have power to fill any vacaney which may 
occur in the board by death, change of residence, or other- 
wise; and the persons chosen for this purpose shall hold 
office until the next annual election. The trustees shall also 
have power to meet at such times and places as they may 
deem expedient to make by-laws, rules and regulations neces- 
sary to carry into effect the objects of the people; to appoint 
agents, subordinates and officers, and employ such workmen 
as may be requisite; to appoint assessors and collectors, or 
make agreement with the county assessors to assess and 
collect the tax, and notify collectors when additional instal- 
ments of the tax will be needed, to construct and complete 
said canals or ditches, with all necessary appurtenances 
thereto; to cause to be kept an accurate account of all 
receipts and disbursements, and to complete said canals and 
ditches, and settle all accounts of the same. Said trustees 
shall make an annual report of their proceedings under this 
act to the county court on or before the first day of February, 
and shall file with the clerk of the county court a map of said 
irrigation district, showing the location and subdivision of 
land therein and of the company’s canals and ditches. 

§ 2413. s 11. The trustees shall have power to sue and , 
be sued, plead and be impleaded, to have and to hold all such 


IRRIGATION COMPANIES. DE 


real estate and personal property as may be necessary to con- 
struct the contemplated ditch or canal, including all appurte- 
nances belonging thereto. 

§ 2414. 812. If any part of the lands to be benefited Proceedings 
by the proposed ditch or canal are not legally claimed, then Whe heneited 
such lands may be appraised by the trustees and shall be held ¢!#imed. 
and the possession of them sold by the trustees, as oppor- 
tunity may offer, and the estimated amount of funds necessary 
to complete such canal or ditch shall be decreased by the 
estimated value of such lands, previous to the levy and 
assessment of any tax. 

§ 2415. 813. Where the streams to be taken out for In what case 
irrigation purposes come from counties other than the one in tended to an- 
which the district is situated, but where there are no existing sae = 
claims to the water and where no individual or settlement will 
be injured thereby, then the power of said irrigation district 
is hereby extended to said other county, insomuch as said 
extension may be necessary for the construction of dams to 
turn the waters, and ditches or canals with all necessary 
appurtenances as may be necessary to convey the same to 
where it is to be used. 

§ 2416. s 14. Where lakes or ponds in natural basins when Jakes or 
have outlets, or where such can be made by dams across heed as reser. 
hollows, such lakes or ponds may be used as reservoirs, to.” 
store water for lands lying on lower levels; and the people of 
any irrigation district may, under the provisions of this act, 
construct such artificial or use such natural basins for irriga- 
tion purposes; Provided, The waters of such lakes or ponds 
are in no case to be raised, by dams or otherwise, so as to 
interfere with or damage settlers upon the margin thereof. 

§ 2417. 315. Upon the construction or partial con- when to 


. : . . + bee tk 
struction of any canal, ditch or reservoir contemplated in this property of 


irrigation 


act, they shall become the property of the irrigation district; district. 
and thereafter all funds necessary for repairs upon said canal, 


_ ditch or reservoir, and for keeping the same in order, or for 


altering or enlarging the same may be levied by a tax upon pax may ne 
the lands benefited, the landholders in the district to vote tepair.” 
upon the same in the manner heretofore provided for in this 


act. And in case of any sudden emergency, caused by inun- Proceedings in 
case of sudden 


dation or otherwise, said trustees are hereby authorized and emergency. 
- empowered to make such repairs, or take such measures as 


they may deem necessary to preserve the canals, or ditches, 
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or other works of said company or district, and for payment 
of the expenses so increased, the trustees are hereby author- 
ized and empowered to levy a tax for the necessary amount 
upon all the lands of said district benefited by such canals or 
ditches, and said tax may be collected in the same manner 
and at the same time, if necessary, as provided for the col- 
lection of other taxes in said district. 


Property § 2418. s 16. All property or money belonging to any 
xe 1 from _ » >. - . , 
taxation. irrigation district, in the hands of the trustees to be expended 


by them under the provisions of this act, is hereby exempted 
from all city, county and Territorial taxes. 


Trustees may § 2419. 817. After any canal or ditch shall have been 
shase = " * 
ands for laid out under this act, or under any special charter where 


canal or ditch. - 
other provision has not been made, the trustees or company 


may agree with the owners of land through which it will pass 
for the purchase of so much thereof, as may be necessary for 
the making of the canal or ditch, and the appurtenances 
thereto belonging. 

Exoncedings § 2420. 318. In every case where the owner of the 


in case owners 
or jana apeent land so required, shall absent himself from the county, or 


or cannot 

ierecsasto Shall not, from any cause, be capable in law so to agree, or 
sab shall refuse to agree, or ask an exorbitant price, the value of 
such land and the damages to the owner thereof shall be 
ascertained in the following manner: 

1. The owner of or claimant to such land and the 
trustees may each select a referee, and in case of disagree- 
ment they two may select a third, and these referees shall 
proceed to determine the value of the land under controversy, 
and assess the amount of damages, if any, which each owner 
of lands or improvements has sustained, or will sustain, in 
consequence of tbe canal or ditch. 

2. The appraisal, with a description of the land so 
appraised, shall be acknowledged by the referees signing it, 
before the clerk of the county court of the county in which 
the lands are situated, and when so acknowledged, it shall be 
filed in the said clerk’s office within ten days after it shall 
have been made. In case the occupant or claimant shall 
refuse or neglect to select a referee as herein provided, the 
trustees may petition the district court of the district in which 
the land is situated, for the appointment of three or more 
commissioners to condemn the land and fix and determine the 
damages; said commissioners to be appointed upon such 


which may occur by the breakage of any canal or ditch.™ 


IRRIGATION COMPANIES. ae 


notice to the complainant or occupant as said court shall direct. 
Said commissioners shall report to said court their award and 
determination for approval or disapproval. The motion for 
approval of said award shall be heard on such notice as the 
court shall direct. 

§ 2421. 319. The trustees, upon payment to the right- when title to 
ful claimant of the several sums assessed in the appraisal so tompany, 
made, or upon making a tender thereof when the same shall 
be refused, shall be entitled to enter upon the lands described 
in the appraisal, and have and hold the same for the use and 
benefit of such irrigation district forever. 

§ 2422. s 20. If on any parcel of the lands so described wnen trastees 
there shall be no person then living, authorized to receive lanas without 

: z payment. 
payment for the damages assessed for such parcel, and such 
damages shall not have been lawfully demanded within ten 
days after the filing of such appraisal, the board of trustees 
may enter thereon without payment or tender of such dam- 
ages, but subject to such payment whenever the same shall be 
thereafter lawfully required. 

§ 2423..821. Any person, who, in violation of any penaity tor 
right of any other person, or of said corporation, wilfully eee of. 
turns or uses the water, or any portion thereof, of said canal, Meh 1. 188°. 
ditch, or reservoir, except at a time or times when the use of 
such water has been duly distributed to such person, or wil- 
fully uses any greater quantity of such water than has been 
duly distributed to him, or in any way changes the flow of 
water when lawfully distributed for irrigation or other useful 
purposes, except when duly authorized to make such change, 
or wilfully or maliciously breaks or injures any dam, canal, 
watergate, ditch or other means of diverting or conveying 
water for irrigation or other useful purpose, is guilty of a 
misdemeanor. ' 

§ 2424.3 22. All companies or districts organized what damages 


mpany 


under the provisions of this act shall be liable for any damage fiable eer 
arch 13, 5 
When any land in an irrigation district is benefited or damaged 
by the company’s canals or ditches, from soakage or other 
incidental cause, and the owner of said land and the company 
cannot agree as to the amount of the benefit or damage, the 
matter in dispute, as well as the question of damage through 
breakage, may be referred and decided as provided in the 
preceding section of this act. No irrigation company organ- 
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Must not use 1zed under the laws of this Territory shall be entitled to 
ters whe ° Por : aw . 
another may divert the waters of any stream to the injury of any irrigation 
have acquired ; e > a a F 
apriorright. Company or person holding a prior right to the use of said 


waters, and all cases of dispute arising from such unlawful 
division, may also be referred and decided as provided in 
section 18 of this act. 
Right reserved § 2425. s 23. Nothing in this act shall be so construed 
Assembly. as to interfere with the right of the Legislative Assembly to 
repeal, alter or amend the same at pleasure. 


Persons who § 2426. 8s 24. That persons who have constructed canals, 
ave con- " Pes ° 
structed ditches, or dams, and taken out water for irrigation purposes 


canals, ete., 


petene nt this Pefore the passage of this act to which this act is amendatory, 

ictanoennder &te hereby authorized to organize under the provisions of said 

ag act, and to enjoy all the rights, powers and privileges 
guaranteed therein; Provided, They shall proceed in the 
same manner as is provided for the organization of new com- 
panies. 

Construction. § 2427. s 25. Nothing in this act shall be so construed 
as to prevent any association of persons incorporating under 
the laws of this Territory relating to private corporations for 
general purposes. 
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CHAPTER IV. 


TELEPHONE COMPANIES. 


AN ACT TO PROVIDE FOR THE ORGANIZATION AND REGULATION OF 


TELEPHONE COMPANIES. 


SECTION. SECTION. 
2428 Who may incorporate. 2433 Continued 
2429 What certificate must specify. commissioners; application 
2430 Privileges when and how se- must be made within six 
cured. months. 
2431 Privileges and franchises de- 2434 Power of sale, 
fined. 2435 Employees exempt from juries. 
2432 Right of way. 2436 What sections made part of this 
2433 Damages how ascertained and act. 


collected; compensation of 2437 Construction, 


§ 2428. s1. That any number of persons, not less than Maren 13, 1884. 
three, two-thirds of whom must be residents of this Territory, {Momie 
may associate and form a company for the purpose of con- 
structing, owning, holding and working a line or lines of 
telephone in this Territory, upon the terms and conditions, 
and subject to the liabilities prescribed in this act. 

§ 2429. s 2. Such persons under their hands shall make What certifi 
a certificate which shall specify: specify. 

1. The corporate name of the company. 

2. The general route of the principal line or lines of 
telephone, designating the principal points to be connected 
thereby. 

3. The amount of the capital stock of the company and 
the number of shares into which the same shall be divided. 

4. The names and places of residence of the principal 
shareholders, and the number of shares subscribed for by 
each. 

5. The period of the existence of said company not 
to exceed fifty years. Which certificate shall be duly signed 
and acknowledged, and filed in the office of the secretary of 
the Territory. ™ 

§ 2430. s 3. Upon complying with the provisions of privileges, 
the preceding section, such company shall become a_ body ue 
corporate by the name designated in said certificate, and shall 


be entitled to all the rights and privileges, and subject to 


Privileges and 
franchises de- 
fined. 


Right of way. 


x \ 
* Damages, how 
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liabilities common to corporations in this Territory, and a 
certified copy of said certificate may be used as evidence in all 
courts and places. 

§ 2481. s4. Such company shall have power to pur- 
chase, take, receive, hold, use and vend to others to be used 
any patent or patents for telephoning; and any and all rights 
thereunder; to purchase, take, receive, hold and maintain any 
and all rights, privileges and franchises relating to the business 
of telephoning; to make, receive by assignment, or ratify by 
contract or agreement for the building, maintaining, control- 
ling or working of any telephone line or lines; to construct, 
purchase, lease, take, or receive, hold, control and work any 
telephone line or lines so purchased by them in the Territory 
of Utah; and to purchase, take, lease, hold, own, use and 
occupy any real or personal estate, rights, property, telephone 
lines, grants, franchises and privileges that may be proper or 
convenient for the complete transaction of its business or for 
effectually and conveniently carrying out the objects and pur- 
poses of said company. It shall also have power to appoint 
such directors, officers, and agents, and to make such rules, 
regulations and by-laws as may be necessary or proper in the 
transaction of its business, and not inconsistent with the laws 
of this Territory or of the United States. 

§ 2432. 85. Such company is authorized to construct 
telephone lines along and upon any road or highway, or across 
any of the waters, orjover any lands within the limits of this 
Territory by the erection of the necessary fixtures, including 
poles, posts, piers, or abutments, and the appropriation of 
any standing trees, except fruit and ornamental trees, and 
trees within enclosures for sustaining the wires of said tele- 
hpone lines; /’rovided, The same shall not be so constructed 
as to incommode the public use of said road or highway or 
injuriously interrupt the navigation of said waters; but shall 
be constructed under such rules and regulations as the county 
courts of the several counties through which said telephone 
line or lines shall pass may prescribe. 

§ 2433. s 6. If any person over whose lands said lines 
shall pass, upon which poles, posts, piers, or abutments shall 
be placed, or standing trees appropriated, shall consider him- 
self aggreived or damaged thereby, it shall be the duty of the 
district court of the district within which such lands are, on 
the application of such person, and on notice of such applica- 


—— 
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tion being served on the president, secretary, agent or attorney 
of such company, to appoint three discreet and disinterested 
persons as commissioners, who shall severally take an oath 
before any person authorized to administer oaths, that they 
will faithfully and impartially perform the duties required of 
them by this act, and it shall be the duty of said commission- 
ers, Or a majority of them, to make a just and equitable 
appraisal of all the loss or damage sustained by said applicant 
by reason of said lines, poles, posts, piers, or abutments, or 
appropriation of standing trees; duplicates of said appraise- 
ments shall be reduced to writing and signed by said commis- 
sioners or a majority of them, one copy shall be delivered to the 
applicant, one to the president, secretary, agent or attorney 
of said company or corporation, and the original shall be filed 

in the office of the clerk of the district court of said district: 

and in case any damage shall be adjudged to said applicant, 

the company or corporation shall pay the amount thereof, 

with the costs of said appraisal; said costs to be set forth and 
liquidated with the damages appraised, and said commissioners Compensation 
shall receive for their service such compensation as the district Ea a 
judge may award, to be paid in like manner as the costs and 

damages appraised; Provided, however, That in no case shall 

any person be entitled to any damage, when the application application 


. . ee ‘ + must be made 
for the appointment of commissioners to appraise the Same 18 within six 


not made to the district court within six months after the” 
erection of said telephone lines across the lands of such persons. 

§ 2434. 37, Any telephone company may at any time power of sale. 
with the consent of the persons holding two-thirds of tae 
issued stock of said company, sell, lease, assign, transfer and 
convey any rights, privileges, franchises and property of said 
company. 

§ 2435. s 8. All operators, clerks and persons in the epcteet fra 

juries. 

employ of any telephone company, while employed in the 
offices of said company or along the route of its telephone 


lines shall be exempt from serving on juries. 


§ 2436. 89. Sections 2204, 2205, 2206 and 2207 of the What sections 
Compiled Laws of Utah, in so far as they are applicable to '™* act. 
telephone companies, are hereby made a part of this act. 

§ 2437. 310. This act shall not be construed to limit construction. 


or impair any rights of any telephone company already in 


_ operation in this Territory. 


[ Approved, March 13, 1884. ] F 
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CHAPTER V. 


CHURCH INCORPORATION, 


AN ORDINANCE INCORPORATING THE CHURCH OF JESUS CHRIST OF 
LATTER-DAY SAINTS. 
Approved, February 8, 1851. 
SECTION. SECTION. 


2438 Body corporate; name and style; 2440 May make rules, etc. 
seal. 2441 Registry. 

2439 Powers of trustee in trust and 2442 Vacancies. 
assistants; bonds; term of of— 2443 Restriction. 
fice; duty of clerk of conference 


§ 2438. © Be it ordained, ete.: That all that portion 
of the inhabitants of said State, which now are, or hereafter 
may become residents therein, and which are known and dis- 
tinguished as ‘*The Church of Jesus Christ of Latter-day 
Saints,’’ are hereby incorporated, constituted, made and de- 
clared a body corporate, with perpetual succession, under the 
original name and style of ‘*The Church of Jesus Christ 
of Latter-day Saints,’ as now organized, with full power and 
authority to sue and be sued; defend and be defended, in all 
courts of law or equity in this State; to establish, order and 
regulate worship; and hold and occupy real and personal 
estate, and have and use a seal, which they may alter at 
pleasure. 

§ 2439. ©) And be it further ordained: That said body 
or church as a religious society, may, at a general or special 
conference elect one ‘‘trustee in trust,’’ and not to exceed 
twelve assistant trustees, to receive, hold, buy, sell, manage; 
use and control the real and personal property of said church, 
which said property shall be free from taxation; which 
trustee and assistant trustees, when elected or appointed, 
shall give bonds with approved security, in whatever sum 
the said conference may deem sufficient, for the faithful per- 
formance of their several duties; which said bonds, when 
approved, shall be filed in the general church recorder’s office, 


' 


CHU&CH INCORPORATION. 


at the seat of general church business, when said bonds are 
approved by said conference; and said trustee and assistant 
trustees shall continue in office during the pleasure of said 
church; and there shall also be made, by the clerk of the con- 
ference of said church, a certificate of such election or appoint- 
ment of said trustee and assistant trustees, which shall be 
recorded in the general church recorder’s office, at the seat 
of general church business; and when said bonds are filed, 
and said certificates recorded, said trustee or assistant trustees 
may receive property, real or personal, by gift, donation, 
bequest, or in any manner, not incompatible with the prin- 
ciples of righteousness, or the rules of justice; inasmuch as 
the same shall be used, managed, or disposed of for the bene- 
fit, improvement, erection of houses for public worship and 
instruction, and the wellbeing of said church. 

§ 2440. @2) And be it further ordained: That, as said 
church holds the constitutional and original right, in common 
with all civil and religious communities, ‘*to worship God 
according to the dictates of conscience ;’’ to reverence com- 
munion agreeably to the principles of truth, and to solemnize 
marriage compatible with the revelations of Jesus Christ; for 
the security and full enjoyment of all blessings and_privi- 

* leges, embodied in the religion of Jesus Christ free to all; 
it is also declared, that said church does, and shall possess 
and enjoy continually, the power and authority, in and of 
itself, to originate, make, pass, and establish rules, regula- 
tions, ordinances, laws, customs, and criterions, for the good 
order, safety, government, conveniences, comfort, and con- 
trol of said church, and for the punishment or forgiveness 
of all offences, relative to fellowship, according to church 
covenants; that the pursuit of bliss, and the enjoyment of 
life, in every capacity of publie association and domestic 
happiness, temporal expansion, or spiritual increase upon the 
earth, may not legally be questioned; Provided, however, 
that each ahd every act, or practice so established, or adopted 
for law, or custom, shall relate to solemnities, sacraments, 
ceremonies, consecrations, endowments, tithings, marriages, 
fellowship, or the religious duties of man to his Maker; inas- 

much as the doctrines, principles, practices, or performances, 
support virtue, and increase morality, and are not in- 
consistent with, or repugnant to the Constitution of the 
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United States, or of this State, and are founded in the rev- 
elations of the Lord. 

§ 2441. And be it further ordained: That said church 
shall keep, at every full organized branch or stake, a registry 
of marriages, births, and deaths; free for the inspection of 
all members, and for their benefit. 

§ 2442. ©) And be it further ordained: That the pres- 
idency of said church shall fill all vacancies of the assist- 
ant trustees, necessary to be filled, until superseded by the 
conference of said church. 

§ 2443. ©) Be it further ordained: That no assistant 
trustee or trustees shall transact business in relation to buy- 
ing, selling, or otherwise disposing of chureh property; 
without the consent or approval of the trustee in trust of 
said church. . 


CHAPTER VI. 


INCORPORATING PERPETUAL EMIGRATING FUND COMPANY. 


AN ACT AMENDING, CONFIRMING AND LEGALIZING AN “ORDINANCE 
INCORPORATING THE PERPETUAL EMIGRATING FUND COMPANY.”’ 


Approved, Jan. 12, 1856. 


SECTION, SECTION. ; 
2444 Act amended; confirmed; gen- 2453 Proceeds, how applied. 
eral conference to elect, etc. 2454 Term of office. 
2445 Body corporate; title. 2455 No officer, etc., to retain funds, 
2446 Powers. may receive remuneration. 
2447 Majority, etc., form a quorum; 2456 Responsibility of persons aided. 
powers. 2457 Probate judge to take charge of 
2448 Bonds. certain property. 
2449 Same. 2458 Responsibility of individuals. 
2450 Settlement annually; officers, 2459 Property to go to perpetual emi- 
etc., to make returns. grating fund. 
2451 Duties of treasurer. 2460 Penalty for non-compliance. 
2452 Power to appoint; duty of offi- 
cers, etc. 


§ 2444, ©) Be it enacted, etc.: That the ‘* Ordinance in- 


corporating the Perpetual Emigrating Fund company,’’ passed 


Fes 


i a 
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by the provisional government of the State of Deseret, 
approved September 14, 1850, is hereby amended, confirmed 
and legalized as follows: 

Be it ordained by the General Assembly of the State of General con- 
Deseret: That a general conference of the Church of Jesus elect, ete. 
Christ of Latter-day Saints, or a special conference of said 
church, to be called at such time and place as the first presi- 
dency of said church shall appoint, is hereby authorized to 
elect, by a majority, a company of not less than thirteen men, 
one of whom shall be designated as their president, and the 
others as assistants. 

§ 2445,” This company is hereby made and constituted Boay corpor- 
a body corporate, under the name and style of ‘*The Perpetual pets 
Emigrating Fund Company;’’ and shall have perpetual suc- 
cession, and may have and use a common seal which they may 
alter at pleasure. 

§ 2446. “® Said company, under the name and style Powers. 
aforesaid, shall have power to sue and be sued, plead and be 
impleaded, defend and be defended in all courts of law or 
equity, and in all actions whotsoever; to purchase, receive 
and hold, either by donation, or deposit, or otherwise, money 
and every kind of property real and personal; to emit bills of 
credit and exchange; to sell, lease, convey or dispose of 
property real and personal; and, finally, to do and perform 
any and all such acts as shall be necessary and proper for the 
interest, protection, convenience or benefit of said company. 

§ 2447. © A majority or such members of said company Majority, ete, 
as may at any time be in the immediate neighborhood of their rum: powers. 
president, shall form a quorum to do business, and shall elect 
a secretary and treasurer, and shall have power to select and 
appoint all other officers and agents necessary to transact the - 
business of said company. 

§ 2448, © The president and assistants shall individ- ponas. 
ually give bond and security in a sum not less than ten thousand 
dollars, to be approved by the first president of said church, 
and filed in the general church recorder’s office. 

§ 2449. ©) The secretary and treasurer, and all other game, 
officers or agents appointed by the company, shall give bonds 


and security, to be approved by the president of the company, 


and filed in the company secretary’s office. 
§ 2450. °) There shall be a general settlement of all 
business transactions of the company, so far as returns re- 
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ceived from abroad will premit, as often as once in each year ; 
and it shall be the duty of all the officers and agents to make 
out correct returns of all their transactions, and deliver or 
transmit them to the secretary of said company on or before 
the first day of December in each year; and, as soon as prac- 
ticable thereafter, it shall be the duty of the president of the 
company to produce or exhibit a manifest thereof, and file it 
in the secretary’s office and file a copy of said manifest m the 
general church recorder’s office. 

§ 2451. “ It shall be the duty of the treasurer to keep 


‘an accurate account of all money or property received. and 


Powers to ap 
point; duty of 
oflicers, etc. 


Proceeds how 
applied. 
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No officer, ete , 
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aided. 


disbursed by him, and make returns as hereinbefore directed. 

§ 2452. “9 The company shall have the power of ap- 
pointing and removing their officers and agents at pleasure; 
and it shall be the duty of said persons when removed to pay 
and pass into the hands of their respective successors, or of the 
company, all moneys, property, books, papers and accounts, 
of every name and nature, belonging or in any way pertain- 
ing to the business of said company. 

§ 2453. ©) The entire proceeds of the business of 
this company shall inure to the perpetual emigrating fund for 
the poor, whether arising from donations, insurance, deposits, 
exchange, increased value of property, or in any other way 
or manner whatsoever; and the general business of the com- 
pany shall be devoted, under the direction and supervision of 
the first presidency of said church, to promote, facilitate and 
accomplish the emigration of the poor. 

§ 2454. © The members of this company shall hold 
their offices at the pleasure of the conferences hereinbefore 
mentioned; but the first presidency of said church shall have 
power to fill all vacancies that may occur by death, removal, 
or otherwise; and all persons so appointed shall qualify and 
serve as hereinbefore directed, and hold their offices until 
superceded by an election. 

§ 2455. “? No officer, agent or member of the com- 
pany shall be permitted to retain in his hands any portion of 
the funds of the company as compensation, but may receive 
such remuneration as shall be awarded upon settlement with 
the board of president and assistants. 

§ 2456. © All persons receiving assistance from the 
Perpetual Emigrating Fund Company shall be held responsible 
therefor until paid. 
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‘ 


AN ACT PROVIDING FOR THE MANAGEMENT OF CERTAIN PROPERTY. 


Approved, January 20, 1854. 


§ 2457. ) Beit enacted, etc.: That the probate judge probate judge 


. . . . »t take ) 
in each county is empowered and required to take possession of ety belpmaing 


all property left by any deceased or abscondent person, when rE oe ng 
there is no legal claimant known, or sufficiently near to see to 

it in season; and shall forthwith appraise and make two lists 

of said property, and keep one on file, and furnish one to the 
treasurer of the perpetual emigrating fund. 

§ 2458. © It is hereby made the duty of every person gesponsibitity 
having such property in his possession, or knowing it to be °'"™!™""'* 
in the possession of any other person, to report the property 
forthwith, and the name of the person in possession thereof, 
to the probate judge of the county where said possessor is at 
the time; .and said judge shall take possession of such prop- 

_ erty as soon as practicable, and proceed therewith as required 
above. 

§ 2459. © At the earliest practicable date, the probate Property to be 


E . ; . put into per 
judge shall place said property, or the avails thereof, in the petualemi 

F 5 C 4 3 grating fund. 
possession of said fund, the value thereof to remain there 
until proven away by a legal claimant, when said judge 
shall give an order therefor on the treasurer of the fund. 

§ 2460. ©) A failure to comply with the requisitions penaity for 
non compii- 


' of this act, may be punished by costs, damages, and fine, ance. 
_ adjudged by any court having jurisdiction. 
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CHAPTER VII. 


LIFE INSURANCE CORPORATIONS. 


AN ACT RELATING TO LIFE INSURANCE COMPANIES, 


SECTION. SECTION. 
2461 Unlawful to transact life insur- 2465 Continued. 
ance business except under this business; this section does not 
act. apply to mutual companies. 
2462 Corporations may be formed for 2466 No agent to transact business 
the transactiom of life insur- until his company has obtained 
ance business. authority from the secretary ; 
24623 Mutual life insurance company authority given upon what 
how incorporated. showing; parts of this section 
2464 Insurance companies may invest do not apply to mutual com- 
funds, how. panies. 
2465 Auditor of public accounts must 2467 Statement to be made and pub- 
examine securities and invest— lished annually. 
ments before company transact 2468 Fees of the secretary of the Ter- 
ritory. 
Unlawful to § 2461. s 1. It shall be unlawful to transact the 


transact life , 4 r . *.. ern ‘ 
insurance = husiness of life insurance in this Territory except under the 


business 


exceptunder provisions Of this act. 
this act. 


Uneposntionn § 2462. s 2. It shall be lawful for any number of 


may be formed 


for transac-, persons, not less than five, to associate themselves together 
surance busi- for the establishment of a life insurance company in this 
ao Territory, and they shall be deemed a body corporate, author- 
ized under the laws of the Territory to transact life insurance 
business, on complying with the provisions of Chapter I. of 
Chapter XLYV., of the laws of this Territory, relating to private 
corporations, approved March 13th, 1884; Provided, That it 
shall not be lawful for any such company, except fraternal as- 
sociations organized upon the assessment plan, to transact a 
life insurance business in this Territory, unless it shall have 
a paid-up capital of not less than one hundred thousand 
dollars, and shall have complied with the provisions | of te 
act, unless herein otherwise provided. 
Mutual life in- § 2463. s 3. It shall be lawful for any number of 
pany, how 4, Persons, not less than fifty, at least two-thirds of whom shall 
be residents of this Territory, to associate themselves 


together for the establishment of a mutual life insurance 
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company in this Territory; and they shall be deemed a body 

corporate, authorized under the laws of the Territory to 

transact a mutual life insurance business, on complying with 

the provisions of this act, and of Chapter I. of Chapter XLY., 

of the laws of this Territory relating to private corporations, 

approved March 13th, 1884; as far as the provisions of this 

act and of said chapter are, or may be applicable; Provided, 

That at least fifty persons, two-thirds of whom shall be resi- 

dents of this Territory, shall first have paid to the proper 

official of said company, twenty-five (25) per cent. of the 

annual premium of one-quarter of a million dollars of life 

insurance policies in the proposed company, together with 

their respective notes for the remaining seventy-five (75) per 

cent. of said annual premiums, which said sums shall amount 

to not less than ten thousand dollars, the fact of which pay- 

ments must appear to the Territorial auditor, who, upon 

satisfactory evidence that the provisions of this section relat- 

ing to said payments have been complied with, shall issue a 

certificate of approval which shall be filed with the secretary 

of the Territory. 

§ 2464. s4. It shall be lawful for any life insurance Insurance 
. « : companies 

company, incorporated under the laws of this Territory, to may invest 

invest its capital and funds accumulated in the course of its 

business, or any part thereof, in bonds of the United States, 

or this Territory, in real estate within the Territory; in first 

mortgages on real estate within the Territory; in bonds of 

any school district or incorporated city of the Territory, 

authorized by the Legislature to be issued, in stocks or 

bonds of any solvent dividend-paying institutions, other than 

mining corporations, incorporated under the laws of the Terri- 

tory; to change and re-invest the same as occasion may, from 

time to time, require; and to lend the same, or any part 

thereof on the security of such above named property; Pro- 
_ vided always, That the current market value of such property 

shall be, at the time of the investment, at least fifty per cent. 

more than the sum loaned thereon. 

§ 2465. s5. It shall be the duty of the auditor of auaitorot 
public accounts to examine the securities and investments of Counts must 
every life insurance company organized under the laws of carities and ; 

_ this Territory, and if he finds the provisions of this act com- 
_ plied with, he shall approve the same and must thereupon 


_ issue to each company, so incorporating, a certificate approv- 
peg 


as 


66 CORPORATIONS AND ASSOCIATIONS. 


ing its securities, which certificate shall be filed with the 
No company to Secretary of the Territory. No life insurance company shall 


commence 


business until have authority to commence business, until its securities shall 
proved. hay e been approved by the auditor and the certificate of 
Auditor's fees. approval is filed in the secretary’s office. The auditor shall 

be entitled to receive and collect from each company for each 

day or fraction thereof, occupied in examining said securities, 
Thissection the sum of ten dollars; Provided, That this section shall not 
imutoal fe in: apply to any mutual life insurance company organized under 


. 8urance com- 


\ 


panies. the provisions of section 3 of this act. 
No agent shall § 2466. s 6. It shall be unlawful for any agent of any 


transact busi- 
nessuntilin life insurance company to transact the business of life 


surance com 


pany has ob- insurance within this Territory, unless the insurance company 


tained author- 


weet. shall have first obtained a certificate of authority from the 
hority rr ° ° re . 
tiven upon secretary of the Territory, which certificate shall be issued to 


what showing. 


said agent upon his filing with said secretary, a statement, 
sworn to by an officer or manager of said company, showing: 
1. The name and locality of the company. 
2. The amount of capital stock. 
3. The capital paid up. 
4. The amount of its assets and liabilities. 
5. The net surplus over all liabilities. 

6. The name of its attorney, or agent for the Territory ; 
upon whom service of process in any civil action against said 
company, may be made. 

‘ 7. The receipts and expenditures during the year. 

And upon filing with said secretary, a duly authenticated 
abstract of the laws of the State, Territory, or foreign 
government under which said company was organized ; 

Certain parts Provided, That mutual and fraternal associations or companies 

Gouot aver organized without capital stock, upon the assessment plan 

companies, solely, shall not be subject to the provisions of the require- 
ments in subdivisions 2, 3, 4, and 5, of this section. 

Statement to § 2467. s7. The statement referred to in section 6, 


be made ‘ 
wnnually and Shall be renewed annually, in the month of June of each year, 


eee and shall be published by each company, on, or before the 
30th day of June of each year, at least four times in some 
newspaper, published in this Territory, and haxing penorel 
circulation therein. 

Fees of secre- § 2468. s8. The secretary of the Territory shall be 


tary of 


Terriory. entitled to the following fees herein: for filing statements 
mentioned in section 6, five dollars; for issuing certificate of 


—— oe, 
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authority, two dollars; for issuing each subsequent certificate 
of authority to other agents of the same company, one dollar. 


§ 2469. 8 9. 


Any person violating any of the provisions 


of this act shall be guilty of a misdemeanor. 


CHAPTER 


VII. 


PARTNERSHIPS. 


SECTION. 

2470 When private property liable for 
partnership debts. 

2471 Assignment by partner to secure 
firm indebtedness valid. 

2472 Construction of preceding sec- 
tions. 

2473 Limited partnerships subject to 
conditions. 

2474 May consist of 
special partners. 

2475 General partners alone to con— 
duct business. 


general and 


_ 2476-2477 How limited partnership 


formed. 

2478 Certificate must be recorded. 

2479 Affidavit to be filed. 

2480 Such partnership not formed 
until such certificate recorded 
and affidavit filed. 

2481 Terms of partnership must be 
published, 


§ 2470, 67 


SECTION. 

2482 Proof of publication. 

2483 Renewal of such partnership, 
how done, 

2484 Alteration; dissolution. 

2485 Business, how conducted. 

2486 How actions against to be 
brought. 

2487 Capital stock of special partner 
not to be withdrawn, etc. 

2488 When special partner to restore 
money received. 

2489 Special partner not to transact 
business. 

2490 Right of partners to account be- 
tween themselves. 

2491 Liability of special partners, 

2492 Not to claim as creditors. 

2493 Dissolution, when and how ac- 
complished, 


the firm, when the partnership property shall prove insufficient 


to pay them. 
~. § 2471, oe) 


The assignment of any partner in trade, what 
assignment 


made to secure or satisfy a creditor of such firm, shall be 


deemed valid in law. 
Here TD 8) 


co-partnership to satisfy the individual claim of any of the 
parties, or other than such debts as are incurred for the effects 


or proceeds thereof thus assigned. 


able for the debts of ‘ 


67 


That the private property of persons en- Jan. 14, 1857. 
gaged in co-partnerships shall be held li 


Vhen private 
roperty liable 
Yr partner- 


This act shall not be so construed as to Construction 
_ authorize the assignment of any of the effects of such section. 
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March 12, 1884 
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§ 2473. s1. That limited partnerships for the trans- 
action of any mining, mercantile, mechanical or manufactur- 
ing business within this Territory, may be formed by two or 
more persons upon the terms, with the rights and powers, and 
subject to the conditions and liabilities herein preseribed; but 
the provisions of this act shall not be construed to authorize 
any such partnership for the purpose of banking or effecting 
insurance. 

§ 2474. s 2. Such partnerships may consist of one or 
more persons who shall be called general partners and shall be 
jointly and severally responsible as general partners, now are 
by law, and of one or more persons who shall contribute 
in actual cash payments, or in real or personal property, a 
specific sum as capital to the common stock, who shall be 
called special partners, and who shall not be liable for the 
debts of the co-partnership beyond the fund so contributed 
by him or them to the capital stock. 

§ 2475. s3. The general partners only shall be author- 
ized to transact business and sign for the co-partnership and 
to bind the same. 

§ 2476. s4. The persons desiring to engage in the for- 
mation of such partnership, shall make and severally sign a 
certificate, which shall contain: ‘ 

1. The name of the firm under which such partnership 
is to be conducted. 

2. The genera] nature of the business intended to be 
transacted. 

3. The names of all the general and special partners 
interested therein, distinguising which are general and which 
are special partners, and their respective places of residence. 

4. The amount of capital in money or in real and per- 
sonal property which each special partner shall have con- 
tributed to the common stock. 

5. The period at which the partnership is to commence 
and the period at which it shall terminate. 

§ 2477. s5. The certificate shall be acknowledged by 
the several persons signing the same before a notary public 
or other officer authorized by law to take acknowledgment or 
proof of the execution of conveyances of land, and such 
acknowledgment and proof shall be made and certified in the 
same manner as the acknowledgment or proof of conveyances 
of land may be made or certified. 


‘ 
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§ 2478. s6. The certificate so acknowledged and certi- Certificate 
fied shall be filed in the office of the county recorder of the corded: 
county in which the principal place of business of the part- 
nership shall be situated, and shall be recorded by such county 
recorder in a book kept for that purpose, and in case any such 
partnership shall have a place of business in more than one 
county in the Territory, then a copy of such certificate, so 
acknowledged and certified by the county recorder of the 
county where the original was filed, shall in like manner be 
filed and recorded in each county in which such partnership 
shall have a place of business, in the office of the county 
recorder of said county. 


* § 2479. 87. Atthe time of filing the original certificate amaavit must 
with the evidence of the acknowledgment thereof, as before pa rk 
directed, an affidavit of one or more of the general partners 
shall also be filed in the same office, stating that the sums 
specified in the certificate, or value thereof in real and per- 
sonal property, have been contributed by each of the special 
partners to the common stock, and actually and in good faith 


paid into the general fund. 
§ 2480. s 8. Nosuch partnership shall be deemed to partnersnip 


not formed 


have been formed until a certificate shall have been made, pn” 
acknowledged, filed and recorded, nor until an affidavit has recorded ana 
been filed as before directed, and if any false statement be spa har 
made in such certificate or affidavit, all the persons interested 

in such partnership shall be liable for all the engagements 


thereof as general partners. 
§ 2481. s9. The partners shall immediately publish the rerms of 


. F partnership 
terms of the partnership, when recorded as above provided, must 


for at least four consecutive weeks, in a newspaper to be desig- eT eyes 
nated by the county recorder of the county in which the 

record shall be made, and if no newspaper is published in the 

county, then the same shall be published in a newspaper pub- 

lished within the judicial district in which their business 

shall be conducted, and if such publication be not made the 
partnership shall be deemed general. 


§ 2482. s 10. Affidavits of the publication of such March 12,1884 
notice by the printer, publisher or foreman of the newspaper rinter, ete. to 
in which the same shall be published, shall be filed with the pubtication, 
county recorder directing the same and shall be evidence of 


the facts therein contained. 


70 CORPORATIONS AND ASSOCIATIONS. 


Renewal of. § 2483. s 11. Every renewal or continuance of such 
partnership beyond the time originally fixed for its duration, 
shall be certified, acknowledged and recorded, and an affidavit 
of a general partner be made and filed, and notice be given 
in the manner herein required for its original formation, and 
every such partnership which shall be otherwise renewed or 
continued shall be deemed a general partnership. 

Alteration and § 2484. 312. Every alteration which shall be made in 

dissolution of. the names of the partners, in the nature of the business, or 
in the capital or shares thereof, or in any other matter speci- 
fied in the original certificate, shall be deemed a dissolution 
of the partnership, and every such partnership which shall in 
any manner be carried on after any such alteration shall have 
been made, shall be deemed a general partnership, unless 
renewed as special partnership according to the provisions of 
this act. 

a § 2485. s 13. The business of the partnership shall be 
conducted under a firm in which the names of the general 
partners only shall be inserted, and if the name of any special 
partner shall be so used in such firm, he shall be deemed and 
held liable as a general partner. 

Actions. § 2486. s 14. Actions in relation to the business of the 
partnership may be brought and conducted by and against the 
general partners in the same manner as if there were no special 
partners. 

Capital stock § 2487. s 15. No part of the sum which any special 

Sl partner shall have contributed to the capital stock shall be 
withdrawn by him from the firm, or paid or transferred to 
him in the shape of dividends, profits, or otherwise, at any 
time during the continuance of such partnership, but any 
partner may annually receive such rate of interest on the sum 
so contributed by him, as may be agreed upon in the articles 
of co-partnership not exceeding twelve per centum per 
annum, if the payment of such interest shall not reduce the 
original amount of such capital, and after the payment of 
such interest, if any profits shall remain to be divided, he 
may also receive his portion of such profits. 

ee § 2488. 316. If it shall appear by the payment of 

store money interest or profits to any special partner the original capital 
has been reduced, the partner receiving the same shall be 
bound to restore the amount necessary to make good his 
share of the capital with interest. 


PARTNERSHIPS. 71 


§ 2489. 317. A special partner may from time to time Special 


examine into the condition and progress of the partnership transact lis 
concerns, and may advise as to their management, but shall 
not engage in or transact any ordinary business of the partner- 
ship. If he shall interfere contrary to this provison, he 
shall be deemed in law a general partner, and accountable 
as such, 
§ 2490. 318. The general partners shall be liable to General and 


account to each other, and to the special partners, for their partners to 


management of the business, as other partners are now liable 
by law. 


§ 2491. s19. Every special partner who shall violate Liability ot 
any provision of section 17, or who shall concur in or assist partners, 
to any such violation by the partnership, or by any individual 
partner, shall be liable as a general partner. 

§ 2492. s 20. In case of the insolvency or bankruptcy gpeeiai 


partners not to 


of the partnership, no special partner shall, under any claimas 
circumstances, be allowed to claim as a creditor, until the oan 
claims of all the creditors of the partnership shall be satisfied. 

§ 2493. s 21. No dissolution, unless by the consent Of pissotution of 
creditors of such partnership, by the acts of the parties, shall ""*" 
take place previous to the time specified in the certificate of 
its formation or in the certificate of its renewal, until a notice 
of such dissolution shall have been filed and recorded in the 
office of the recorder of the county in which the original 
certificate was recorded, and published once in each week, 
for four consecutive weeks in a newspaper printed in each of 
the counties, or if none are printed in the county, then in the 
judicial district where the partnership may have places of 
business. | 


March 8, 1888. 
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SECTION. 


2507 


2508 


2509 


Officers ; term of; holding over; 
must hold five shares stock. 
Effect of holding less. 

Certified copy of articles evi- 
dence. 


2496 Articles, what to contain. 2510 Vacancy, how filled. 

2497 Each stockholder to subscribe, 2511 Directors, when elections for 
how; affidavit attached, what not held at regular times; how 
to contain. held afterwards. 

2498 Filing of articles; who to certify 2512 Elections, how time for desig- 
to the incorporation; corporate nated. 
powers. 2513 Individual responsibility of share 

2499 Power to hold and convey real holders. 
estate ; for what purposes. 2514 Quarterly statement of resources 

2500 Minimum of capital stock. ? and liabilities to be made and 

2501 How to be divided; personal published; list of stockholders 
property ; how transferable. open to inspection of bank cus- 

2502 Rights and liabilities of share— tomers. 
holders. 2515 Loans to officers; limitations; 

2503 Twenty-five per cent. of capital security ; not to be security for 
to be paid before commencing loans; penalty. 
business ; how remainder to be 2516 Dividends only to be declared of 
paid and collected; sales of de- profits actually earned. 
linquent stock, how advertised 2517 Married women and minors, ca- 
and conducted, pacity of to draw deposits and 

2504 Increase of capital stock, how dividends, 
made; limitations and restric- 2518 Secretary of Territory bank ex- 
tions. aminer; his duties and com— 

2505 Decrease of capital stock; limit- pensation. 
ation. 2519 Reservation of right to amend 

2506 Vote allowed for each share at or repeal act. 


stockholders’ meeting. 


§ 2494. s 1. Be it enacted, ete.: That any number of 


persons not less than six, two-thirds of whom shall be resi- 
dents of this Territory, being subscribers to the stock of any 
contemplated bank or savings institution, may be formed into 
a corporation for the purpose of owning and maintaining such 
bank or savings institution. 

§ 2495. s 2. That, whenever stock to the amount of at 
least one hundred thousand dollars shall have been subseribed, 
and twenty-five per cent, in cash paid thereon, to the treas- 
urer appointed by said subscribers from among their number, 
then such subscribers, either in person or by written proxy, 
after having received not less than four days notice from said 


’ 
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treasurer of a meeting for that purpose, may meet and adopt 
articles of association, and may elect from among their num- 
ber not less than five directors; Provided, That in cities or 
towns having a population of more than ten thousand inhab- 
itants and less than twenty thousand, corporations may be 
formed with a-capital stock of at least fifty thousand dollars, 
and in cities or towns having a population of less than ten 
thousand inhabitants, corporations may be formed with a cap- 
ital stock of at least twenty-five thousand dollars. 

§ 2496. 34. Said articles of association shall set forth: 

1. The fact, that the articles are entered into and the 
agreements subscribed, to enable such persons to avail them- 
selves of the privileges of this law. 

2. The amount of capital stock and the number of 
shares into which the same is to be divided. 

3. ‘The names and places of residence of the share- 
holders, and the number of shares held by each of them, 

4. The number and kind of officers to manage the 
affairs of the company, and the names of those for the first 
year. 

§ 2497. s 4. Each stockholder shall personally sub- 
scribe to such articles of association, his name, place of 
residence, and the number of shares of stuck taken by him 
in such company; Provided, In case a person having duly 
paid the twenty-five per cent. required upon subscription, 
said articles may be signed by written proxy or power of 
attorney to that effect, avd there shall be endorsed and 
attached to said articles so subscribed, an affidavit made by 
any three or more of the subscribers named therein, before a 
judge of some court of record or notary public, setting forth 
in substance the amount of stock which has been subscribed, 
and that twenty-five per cent. in cash has been paid thereon, 
as aforesaid, and that the subscribers to said articles are 
personally known to them, and that they believe such sub- 
seribers are able to and will pay the amount by them sub- 
scribed. 

§ 2498. s5. The articles of association formed in pur- 
suance of the foregoing sections, shall be filed in the office of 
the clerk of the probate court (or in the office of the clerk of 
the district court ‘(who shall issue under the seal of said court 
a certificate to the effect that the articles of association have 
been filed in his office, which certificate, together with a copy 


73 


Notice of 
meeting to 
adopt articles 
of association. 


Articles, what 
to contain. 


Each 
stockholder to 
subseribe 
articles ; how. 


Affidavit 
endorsed or 
attached to 
articles; what 
to contain. 


Where article 


to be filed, 


certificate of 
filing. 


74 


Articles and 
certificate to 
be filed with 
secretary of 
Territory ; 
his certificate 
of incorpora- 
tion. 


Corporate 
powers. 


- 
Power to hold 
and convey 
real estate ; for 
what purposes 


. 


rs ‘ ha € > : 
CORPORATIONS AND ASSOCIATIONS, 


a ome ia 


of the articles, must be filed in the office of the secretary of 
the Territory, who shall issue, under the great seal of the 
Territory, a certificate of incorporation, and thereupon the : 
persons who have subscribed said articles, and all persons 
who may from time to time become stockholders in said com- 
pany, shall be a body politic and corporate, by the name 
stated in its articles of association, and said corporation shall 
have power: 

1. To adopt and use a corporate seal. 

2. To have succession for a period of fifty years from 
its organization, unless it is sooner dissolved according to the 
provisions of its articles of association, or by acts of its share- 
holders, owning two-thirds of its stock, or unless its franchise 
becomes forfeited by some violation of law. 

3. To make contracts. 

4. To sue and be sued, complain and defend in any 
court of law and equity as fully as natural persons. 

5. To elect by its stockholders, directors from time to 
time, and by its board of directors, to appoint a president, a 
vice-president, cashier and such other officers as shall be pro- 
vided for in its articles of association, define their duties, 
require bonds of them, and fix the penalty thereof, dismiss 
such officers or any of them at pleasure; and appoint others 
to fill their places. 

6. To prescribe by its board of directors, by-laws not 
inconsistent with law, regulating the manner in which its stock 
shall be transferred, its directors elected or appointed, its } 
officers appointed, its property transferred, its general busi- 
ness conducted, and the privileges granted to it by law, ex- 
ercised and enjoyed. 

7. To exercise by its board of directors or duly author- 
ized officers or agents, subject to law, all such incidental 
powers as shall be necessary to carry on the business of 
banking by discounting or negotiating promissory “notes, 
drafts, bills of exchange and Gther avidean of debt, by re- 
ceiving deposits, by buying and selling exchange, coin and 
bullian and by loaning on BE or real security. 

§ 2499. 8 6. Banking associations formed _under this 
law shall also have power to hold and convey real ¢ state for 
the following purposes, to-wit: d 

is Such as shall be necessary for its accomma jatio: 
the transaction of its business. >i 
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2. Such as shall be mortgaged in good faith by way of 
security for debts duly contracted. 

3. Such as shall be conveyed to it in satisfaction of 
debts previously contracted in the course of its dealings. 

4. Such as it shall purchase at sales under judgments, 
decrees or mortgages held by the association, or shall purchase 
to secure debts due to it. 

§ 2500. s7. No association shall: be organized under yinimom ot 
| this law with a capital stock of less than twenty-five thousand “?""' “°™* 
dollars, and as is provided in section 2 of this act. 

§ 2501. 58. The capital stock of the association shall How to be 


livided; 


be divided into shares of not to exceed one hundred dollars personal Ava 
each nor less than fifty dollars, and shall be deemed to be *#*ferable. 
personal property, and shall be transferred on the books of 
the association in such manner as may be prescribed by the 
by-laws and articles of association. 
. § 2502. s9. Every person becoming a shareholder by pigits ana 
such transfer shall in proportion to his share, succeed to all the siurchoters. 
rights and liabilities of the previous holder of said shares, 
and no change shall be made in the articles of association by 
which the rights, remedies or securities of existing creditors 
of the association shall be imparied. 
§ 2503. 310. At least twenty-five per cent. of the Twenty-tive 


pere ent. of 


capital stock of every association formed under this law shall ¢ capital stock 
© be paic 
be paid in cash before it shall be authorized to commence before 
commencing 


business, and thereafter the remainder due thereon in instal- business; how 
“ments of not less than ten per cent. monthly until the full P<pate pt 
amount of the capital so subscribed shall have been paid; 
Provided, Whenever any shareholder or his assignee fails to 
. pay any instalment of stock when the same is required as 
; provided above, the directors of such association may sell so... 
much of the stock of such delinquent shareholder as may be {n'y 
necessary at publie auction after giving two weeks previous advertised and 
_ notice thereof in a newspaper published or of general circula- 
i tion in the county where the association is located, or if no 
newspaper is published in the city or county, then in a news- 
_ paper published nearest thereto, to any person who will pay 
the highest price therefor, to be not less than the amount then 
due thereon with the expenses of advertising and sale, and 
_ the excess if any, shall be paid to the delinquent shareholder. 
person ean be found who will buy such stock at the 
due thereon to such association, and the costs of 
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advertising the sale, then the amount previously paid shall be 
forfeited to the association and such stock shall be sold as the 
directors may order within six months from the day of said 
forfeiture, and if not sold, shall be deducted from the capital 
stock of the association. 

§ 2504. s 11. Any association formed under this law, 
may by its articles of association, provide for an increase of 
its capital from time to time as it may be deemed expedient, 
but in no case shall the capital stock of such association be 
increased to exceed one million dollars, and no increase shall 
be valid until at least twenty-five per centum thereof shall be 
paid in, and the balance shall be paid in the same manner as is 
provided in section 10 of this act. . 

§ 2505. 812. Any association formed under this law 
may reduce its capital by vote of its shareholders owning 
two-thirds of its capital stock, to any sum not below the 
amount required, authorizing the formation of the eorpora- 
tion; Provided, The capital shall never be reduced so as to in 
any way impair the security of its existing creditors. 

§ 2506. 313. At any meeting of the shareholders each 
shareholder shall be entitled to one vote for each share of 
stock held by him. Shareholders may vote by proxy duly 
authorized in writing. 

§ 2507. s 14. The officers named in the articles of 
association of any company formed as provided for herein 
shall hold office for a period of one year, and until their 
successors ure duly elected and qualified in the manner pro- 
vided by its articles of association, and every officer of the 
corporation must own in his own name at least five shares of 
the capital stock of the association of which he is an officer. 


§ 2508. 3 15. Any officer who ceases to be the owner of 
five shares of stock, or who becomes in any manner disquali- 
fied, shall thereby vacate his office. 

§ 2509. 816. A certified copy of the certificate of in- 
corporation under the hand and seal of the officer with whom 
the articles of associations are filed as aforesaid, shall in all 
courts be deemed prima facie evidence of the legal existence 
of such corporation. 

§ 2510. 317. Any vacancy of the board shall be filled 
by appointment by the remaining directors, and any director 
so appointed shall hold his place until the next election. 
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§ 2511. 818. If from any cause an election for directors When 


directors not 


is not made at the time appointed, the association shall not elected at 
egular time; 


for that cause be dissolved; but an election may be held on Speers HO 
any subsequent day, thirty days’ notice thereof having been “ecte¢. 
first given in some newspaper, published in the city, town or 

county in which the association is located, or if no newspaper 

is published in such city, town or county, such notice shall be 
published ‘in the newspaper published nearest thereto. 

§ 2512. 319. If the articles of association fail to fix rection, time 
the day on which the election for directors shall be had, or if Pee 
no election is held on the day fixed, the day for the election 
shall be designated by the board of directors in their by-laws 
or otherwise; or if the directors fail to fix a day, shareholders 
representing two-thirds of the capital stock may do so. 

§ 2513. 3 20. The shareholders of every banking or Individual 
savings association, organized under this law, shall be he |d ofstockholders 
individually responsible, equally and ratably, and not one for 
another for all contracts, debts and engagements of such 
association made or entered into to the extent of the amount 
of his stock therein at the par value thereof in addition to 
the amount invested in and due on such shares. 

§ 2514. s 21. Every banking association formed under Quarterly 


statement of 


this law shall make and publish a statement of its resources resources and | 


| With ‘ ar ie a0 r ad 
and liabilities at least every quarter in each year (at such mien 
times as the bank examiner hereinafter provided for shall call 
upon it for the same; Provided, That said examiner shall 
call for said statements upon a date at least five days previ- 
ous to the date upon which said examiner shall issue said 
call) in some newspaper having a general circulation in the rist of 
stockholders 
county where such bank is located, and a list of its stockhold- open to 
inspection of 
ers shall be open to inspection by all persons doing business bank 
. / customers, 
with the bank. 
§ 2515. s 22. No officer of any bank or savings institu- Loans to 
tion organized under this law, shall borrow money from such fim limitations and 


curity, 
bank or savings institution to exceed the sum of ten thousand oficers not to 


dollars, and no sum of money shall be loaned to any ofticer df'ivns ante 
said institution, unless he furnishes security in at least double 
the amount of the loan made, and no loan by any officer of 
said institution shall be made fora period of over three 
months, and the stock of the association shall not be taken as 
security for any loan; nor shall any officer of such banking 


association become an endorser or security for loans to 


78 


Penalty for 
violation of 
these pro 
visions. 


Dividends may 
be declared, 
but only of 
profits earned, 


Married 
women and 
minors may 
make and 
draw deposits 
and draw 
dividends. 
Secretary of 
Territory, 
bank 
examiner; his 
duties as such, 


and compensa- - 


tion, 


Reservation of 


right to amend 
or repeal 


CORPORATIONS AND ASSOCIATIONS. 


' 


others. The office of any director or officer who acts in 
contravention to the provisions of this section, immediately 
thereupon becomes vacant; and any loan he shall have made 
in contravention of the provisions of this section shall be 
immediately due and payable, and the bank shall take imme- 
diate steps to collect the same. 

§ 2516. s 23. The directors may, from time to time, 
make such dividends on their capital stock as they may deem 
prudent; Provided, They shall make no dividend on the 
capital stock, except profits actually earned and on hand. 

§ 2517. s 24. Married women and minors may in their 
own right, make and draw deposits and draw dividends, and 
give valid receipts therefor. 

§ 2518. s 25. The secretary of Utah Territory, until 
otherwise provided, shall be ex-officio bank examiner. He 
shall, as often as once, and not to exceed twice a year, either 
in person or by agent duly appointed by him, examine every 
bank organized under this law, and he, or his agent in case 
he appoints one shall have power to make a thorough ex- 
amination into all the affairs of the association, and in so do- 
ing, may examine any of the officers and agents thereof on 
oath, and shall make a full and detailed report in writing of 
the condition of the association which shall be filed in the 
office of said examiner, and which shall be open for the inspee- 
tion of all persons doing business with the bank. Such ex- 
aminer, or his agent shall receive for his services, the sum of 
ten dollars per day, and two dollars for every twenty-five 
miles he shall necessarily travel in the performance of bis 
duty, which shall be paid by the association by him examined. 
No person shall be appointed to be such agent for said ex- 
aminer to examine the affairs of any banking association of 
which he is a director, officer or stockholder. 

§ 2519. s 26. This act shall take effect from and after 
the date of the passage and approval thereof; Provided, That 
the same may be altered, changed, amended or repealed at 
any time hereafter. 


ee 
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CHAPTER X. 


CORPORATIONS TO PREVENT CRUELTY TO ANIMALS. 


AN ACT TO ESTABLISH CORPORATIONS FOR THE PREVENTION OF CRUSLTY TO 


3 


ANIMALS, 


SECTION. SECTION. 
2520 Corporation may be formed to 2523 Powers of directors. 

prevent cruelty to animals; ar— 2524 Powers of corporation. 

ticles shall contain what. 2525 Corporation must report to au- 
2521 Copy of articles to be filed ditor of public accounts. 

where. 2526 Objects of the corporation. 
2522 Corporation must be managed 2527 When act takes effect. 

by a board of directors to be 

elected how; president, secre- 

tary and treasurer how elected. 


§ 2520. 31. Any number of persons, not less than yfarcn s, isss, 


Corporation 


five, may become a body corporate for the purpose of pre- Corporation | 
venting cruelty to animals and fowls. Such corporation shall ono" 
be formed by the persons associated for that purpose, execut-“"!"“"* 
ing under their hands, and acknowledging before some person 
authorized to take acknowledgments of deeds, articles of 
association, which shall contain: 
1. The proposed corporate name of the association. Articles shall 
2. The place where the principal office of the corpora- 
tion shall be located. 
‘3. The period for which the corporation shall continue. 
4. The objects of the corporation. 
5. The names of the persons associating, and their re- 
spective places of residence. 
6. The number of directors and regular officers. 
7. The terms and conditions of membership, both 
active and honorary. 
~~ § 2521. s2. A copy of such articles of association, so Copy of 
executed and acknowledged, verified by the affidavit of one of fled where. 
the persons who executed the original, shall be filed and 
recorded in the office of the clerk of the district court, or in 
the office of the clerk of the county court, and said clerk 
shall issue, under the seal of said court, a certificate to the 


effect that such articles of association have been filed and 


~N 
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recorded in his office, which certificate, together with a copy 
of the articles of association, certified by the district clerk or 
clerk of the county court, shall be filed in the office of the 
secretary of the Territory who shall issue, under the great 
seal of the Territory, a certificate of incorporation, and there- 
after the persons so executing such articles, and those who 
may afterwards become associated with them, shall become 
and be a body politic and corporate, for the purposes in such 
articles mentioned. ; 

§ 2522. s 3. The affairs of such corporation’ shall be 
managed by a board of directors, to be chosen in the first 
instance by the persons who shall have executed the articles 
of association, and thenceforth, annually by the members 
of the association. The president, secretary and treasurer 
of the association shall be chosen by the board of directors. 
and the president shall be ex-officio a member of the board. 

§ 2523. s4. The board of directors shall haye power 
to make by-laws, prescribing the terms and conditions of 
membership of the association, and in respect to all other 
matters relating to the association and its business, not incon- 
sistent with the provisions of this act. A majority of the 
members of the board shall constitute a quorum for the trans- 
action of all business. ; 

§ 2524. 35. Any corporation organized under this act 
shall have power to take, hold, and convey real and personal 
property, not exceeding ten thousand dollars in the aggregate. 

§ 2525. s6. Such corporation shall, whenever required 
by the auditor of public accounts, make and file with that 
officer, a report, giving a full statement of its affairs showing 
the amount of money and the property, its character, and 
value received by it, and from whom such money and prop- 
erty have been received, and also the disposition made thereof, 
together with an itemized statement of all money expended 
by it, and for what purpose. 

§ 2526. 37. The objects of such corporation shall be 
to prevent cruelty to animals and fowls by the enforcement 
of all laws of the Territory on such subjects, and all other 
lawful means, and shall exercise no other powers. — 
-  § 2527. s 8. This act shall take effect upon its passage 
and approval. oe 
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PART FIFTH. 


DOMESTIC RELATIONS. 


CHAPTER I. 


PROPERTY RIGHTS OF HUSBAND AND WIFE. 


SECTION, SECTION. 


2528 Separate property. 2580 Dower abolished. 
2529 Kither spouse may sue or be 
sued, 


§ 2528. 0 All property owned by either spouse DO ae 
fore marriage, and that acquired afterwards by purchase, property. 
gift, bequest, devise or descent, with the rents, issues and rep. 18, 1880 
profits thereof, is the separate property of that spouse by 
whom the same is so owned or acquired, and separate property 
owned or acquired as specified above, may be held, managed, 
controlled, transferred and in any manner disposed of by the 
spouse so Owning or acquiring it, without any limitation or 


restriction by reason of marriage. 


§ 2529. 07) Hither spouse may sue or be sued, plead xither spouse 
may sue an 


and be impleaded, or defend and be defended at law. be sued. 


§ 2530. “™) No right of dower shall exist or be allowed Dower abol- 
in this Territory. (1) ished, 


5 


(1) See Edmunds-Tucker Law, ante Volume I, pp. 119, 120. 
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RELEASE OF DOWER. 


SECTION, SECTION. 

2531 Dower right may be conveyed 2533 Previous deeds so executed made 
by wife joining in deed with effectual. 
her husband. 2534 When act takes effect. 


2532 A married woman may join in a 
power of attorney, 


§ 2531. 31. In any conveyance of, or inecumbrance 
upon real property, by deed of the husband, the wife may 
join with him, or his attorney-in-fact, in such deed, and her 
so joining her husband in such deed shall transfer and convey 
any and all rights of dower she may have in the property 
conveyed, or incumbered in or by such deed, but to be valid 
the signature of the wife must be witnessed, and she must 
acknowledge the execution thereof before some officer 
authorized to take such acknowledgment, in the same manner 
as an unmarried woman. 

§ 2532. 32. A married woman may join in a power of 
attorney with her husband for the incumbrance,, release or 
conveyance of lands, or of any interest therein; and said 
power of attorney shall be witnessed by at least one credible 
witness, acknowledged in the manner provided by law, and 
shall be entitled to record. . 

§ 2533. s 3. That all instruments of writing which have 
been executed and acknowledged by married women before 
any officer authorized by the laws of this Territory to take 
acknowledgments to instruments in writing, affecting the title 
to real property in this Territory, since the second day of 
March, 1887, and which purport to have been so executed and 
acknowledged for the purpose of encumbering, releasing or 
conveying their rights of dower in the real property described 
in’ such instruments; and all such’ instruments wherein 
the wife has executed and acknowledged an encumbrance, 
release or conveyance with her husband, or his attorney-in- 
fact, and such instrument purports to convey all their interest 
in the property described in such instrument, without referring 
to her right of dower, shall be regarded and considered as a 
sufficient and proper encumbrance, release or conveyance, as 
the case may be, of the right of dower of such married 
woman in such property; and all such instruments are hereby 
declared valid and effectual in all respects, for such purpose. 

§ 2534. s4. This act shall take effect upon its approval 
by the Governor. 
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CHAPTER II. 


GUARDIAN AND WARD. | } ae 
SECTION. SECTION. \ 
2535 Guardians may be appointed. 2552 Joint guardis unship, Survival of 
2536-2537 Definition of and of ward. powers in case one ies, 
2588-2540 Kinds of guardians, genera] 2553 Removal of, causes. 
and special. 2554 Power of guardian appointed by \ 
2541 How appointed in certain cases. parent; when superseded. — 
2542 How in others. 2555 When power of guardian ap 
2543 Parent must be guardian to take pointed by court may be super- » 
charge of property. seded. P 
2644-2545 What court may appoint. 2556 Ward may settle with. 
2546 Considerations to govern. 2557 When guardian wih Aad dis-(2_P A, 
2547-2549 Power of guardian and his charge. ate 
duty. 2558 How infants may appear in suits. 3 
2550 Relations of guardian and ward. 2559 Shares of stock,oP minors or in- 
2551 Court to exercise control. sane persons, how Tepaegated 


§ 2535. 31. That guardians may be appointed by the Feb. 20, 1880. 
courts in this Territory in the manner provided for in and oon ee 


° ted, 
pursuant to this act. ati? 


§ 2536. s 2. A guardian is a person appointed to take Guaraigns. f 


care of the person or property of another. / 
§ 2537. s3. The person over whom, or over whose Wards 
property a guardian is appointed, is called his ward. 
§ 2538. s4. Guardians are either: 
1. General; or, 
2. Special. 


§ 2539. 35. A general guardian is the guardian of the General guar- 
person, or of all the property of the ward within this Terri- 


tory, or of both. 


§ 2540. s6. Every other is a special guardian. Special guar- 


§ 2541. s7. A guardian of the person or estate, or of when ana 


how guardians 


both, of a child born, or likely to be born, may be appointed many he sp: 
by will or by deed, to take effect upon the death of the parent 


appointing; such appointment may be made by the father, 


with the written consent of the mother; or by either parent, 
if the other be dead or incapable of consent. - 
§ 2542.58. A guardian of the person or property, or Guardians in 
both, of a person residing in this Territory, who is a minor, 
or of unsound mind, may be appointed in all cases, other than 
those nanied in the preceding section, by the probate court, 
as provided in Chapter II. of this act. 


s+ 
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A guardian § 2543. s 9. No person, whether a parent or otherwise, 

must be ap- X i 

et ay shall have any power as a ghardian of property, except by 
sul * - 


datics. appointment as hereinafter provided. 
Who may § 2544. 310. A guardian of the property within this 
appoint. 


Territory, of a person not residing therein, who is a minor, 
or of unsound mind, may be appointed by the probate court. 
Conrt ‘making § 2545. s 11. In all cases, the court first making the 


the appoint- és 2 . : Si Wabinvws, ot 
ment has juris- appointment of a guardian shall have exclusive jurisdiction 
diction. : : 

to control him. 


Feb, 20, 1880. § 2546. s 12. In awarding the custody of a minor, or 


Considera- 5 ey ‘ 
tions govern. in appointing a general guardian, the court or officer shall be 
ing the ap- . > P ° 

pointmentof guided by the following considerations: 


ae 1. By what appears to be for the best interest of the 
child, in respect to its temporal and its mental and moral 
welfare; and if the child be of a sufficient age to form an 
intelligent preference, the court may consider that preference 
in determining the question. 

2. As between parents adversely claiming the custody 
or guardianship, neither parent shall be entitled to it as of 
right, but, other things being equal, if the child be of tender 
years, it should be given to the mother; if it be of an age to 
require education and preparation for labor or business, then 
to the father. . 

8. Of persons equally entitled to the custody in other 
respects, preference shall be given as follows: 

1. To a parent. ° 

2. To one who was indicated by the wishes of a de- 
ceased parent. 

3. To one who already stands in the position of a 
trustee of a fund to be applied to the child’s 
support. 

4. Toa relative. ; 

ae § 2547. 313. A guardian appointed by a court, shall 


suartian have power over the person and property of the ward, unless 
otherwise ordered. 
Be ere6 tins § 2548. s 14. A guardian of the person shall be charged 
lines apie with the custody of the ward, and must look to his support, 
health and education. He may fix the residence of the ward 
at any place within the Territory, but not elsewhere, without 
permission of the court. 
§ 2549. 315. <A guardian of the property must keep 
safely the property of his ward. He must not premit any 
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unnecessary waste or destruction of the real property, nor Guardian tp 
make any sale of such property without the order of the pro- care of prop- 
bate court, but must, so far as it is in his power, maintainthe ~ 
same, with its buildings and appurtenances, out of the income 
or other property of the estate, and deliver it to the ward, at 
the close of his guardianship, in as good condition as he re- 
ceived it, natural wear and tear excepted. 

§ 2550. s 16. The relation of guardian and ward is con- ppb aig dae 
fidential; and all property held by a guardian shall be held ward. 
in trust for his ward. 

§ 2551. 817. In the management and disposition of the Court to exer. 
person or property committed to him, a guardian may be s¥srdian. 
regulated and controlled by the court. 


§ 2552. 318. On the death of one of two or more joint Death of a 


joint guardian, 
continues 


guardians, the power shall continue to the survivor until ary yerto the 
further appointment is made by the court. oe 


§ 2553. 319. A guardian may be removed by the pro- yep. 20, i880. 
Causes for 


bate court for any of the following causes: which guardi- 
1. For abuse of his trust. removed. 


2. For continued failure to perform its duties. 

3. For incapacity to perform its duties. 

4. For gross immorality. 

5. For having an interest adverse to the faithful per- 
formance of his duties. 

- 6. For removal from the Territory. 

7. In the case of a guardian of the property, for insol- 
vency; or, 

8. When it is no longer proper that the ward should be 
under guardianship. 

§ 2554. 320. The power of a guardian appointed by a Power ota 


guardian ap- 


: r inted b 
parent shall be superseded: ; Da secs 
- 1. By his removal, as provided by section 19 of thig superseded, 


chapter. 
2. By the marriage of the ward; or, 
3. By the ward’s attaining majority. 
-§ 2555. 321. The power of a guardian appointed by a power ot a 
court shall be superseded only: Folncen bya. 
1. By order of the court; or, be'supersedea 
2 Ifthe appointment was made solely because of the 
ward’s minority, by his attaining majority; or, 
3. The guardianship over the person of the ward, by 


the marriage of the ward. 
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Ward may § 2556. s 22. After a ward has come to his majority, he 

guardian, may settle accounts with his guardian, and give him a release, 
which shall be valid if obtained fairly and without undue in- 
fluence. ; ; 

‘agp Serpe § 2557. 3 23. <A guardian appointed by a court shall 

to discharge. not be entitled to his discharge until one year after the ward’s 
majority. 

ees wey § 2558. 24. When an infant is a party to any suit, he 


court,how. must appear either by his general guardian, if he have one, 

' or by a guardian appointed by a court as provided for in 
Chapter II., Title XVI., Compiled Laws of Utah. (1) 

See ap § 2559. s 25. The shares of stock of an estate of a 


ston > be =< NOr, or insane person, may be represented by his guardian, 


represented, and of a deceased person by his executor or administrator. 
MINORS. 

SECTION, SECTION. 

2560 Period of minority. 2563 Contracts for personal services 

2561 Contracts of minors. of minors. 

2562 Cases in which minors cannot 

disaffirm. : 

ee § 2560, 0% The period of minority extends in males 


Period of mi- to the age of twenty-one years; and in females to that of 
eighteen years; but all minors obtain their majority by 
marriage. 

Contracts of § 2561, 0% A minor is bound, not only by contracts 
for necessaries, but also by his other contracts, unless he dis- 
affirms them within a reasonable time after he attains his 
majority, and restores to the other party all money or prop- 
erty received by him by virtue of said contract, and remaining 
within his control at any time after attaining his majority. 

Cases in § 2562. 9° No contract can be thus disaffirmed in cases 


which minors 


cannot disat- where on account of the minor’s own misrepresentations as to 


his majority, or from his having engaged in business as adult, 
the other party had good reason to believe the minor capable 
of contracting. 


(1) See post Code of Civil Procedure. 


he 


, 


MINORS. 


(1038) 


§ 2563. 


of a minor has been made with him alone, and those sery 
payment made therefor to such 


are afterwards performed, 


minor in accordance with the terms of the contract, 
satisfaction for those services, and the 


When a contract for the personal Services Contracts for 
ices services of 


is a full 


parent or guardian 


cannot recover therefor a second time. 


CHAPTER III. 


MASTER AND 


SECTION. 

2564 Minor child may be bound; in- 
denture; idle, vicious or va- 
grant children. 

2565 Selectmen may bind out children. 

2566 Power of master. 

2567 Who must watch over interests 
of the minor. 


2568 Ill-treatment deemed a sufficient £ 


cause of discharge of apprentice 


APPRENTICES. 


SECTION. 

2569 Duty of master; duty of appren— 
tice; master may discharge ap- 
prentice for bad conduct. 

2570 Death or removal dissolves the 
indenture. 

2571 Agreements in 

States. 

2572 Guardianship of minor child. 

2573 Indentures must be strictly ob- 
served. 

2574 Minor child to be sent to school. 


Territories and 


probate court from binding out any idle, vicious or vagrant 


§ 2564. “) Any minor child may be bound to service chia may be 
until the attainment of the age of legal majority; such bind- robe a 


ing must be by written indenture, specifying the terms of Indenture. 
agreement, age of the minor (if known), and shall moreover 
be signed by the minor if over twelve years ofage. Nothing 


herein shall be so construed as to prevent the selectmen or (f vagrant” 


ohilteens 
minor child without his or her consent, or the consent of the 
parent or guardian of such minor child, if such parent or 
guardian neglects, refuses, or otherwise fails in properly con- 
trolling the actions and education of such minor, and does not 


train him or her up in some useful avocation. 
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§ 2565. ° Jt is hereby made the duty of selectmen 
to look after, and take notice of all such cases, and when they 
shall find the minor child incorrigible, and the parents unable, 
unwilling, or negligent as hereinbefore mentioned, bind him 
or her out to some suitable person to be trained to some use- 
ful vocation. 

§ 2566, (The powers, liabilities and duties of master, 
and the rights of the apprentice, are the same as those of 
parent and child respectively, except as to inheritance, and 
except as is otherwise provided by law. 

§ 2567. () The parent, guardian, or officer, by whose 

act or consent any minor is thus bound, must watch over the 
interests of the minor so bound, and take measures for his or 
her relief, whenever circumstances shall justify, or the true 
interest of the minor child shall require it. 
§ 2568. () Tf the master shall ill-treat his apprentice, 
or in any manner palpably fail in the discharge of his duties 
in regard to said apprentice, the said apprentice may be dis- 
charged from further service, and may moreoyer recover 
damages, and compensation for services. 

§ 2569, °% Jt shall be the duty of the master to cor- 
rect and teach such minor child to observe the principles of 
good order and industry, and train him or her to some useful 
And it is hereby made the duty of such minor 
child to observe obedience to, and respect for, the require 
ments of the master. But if the apprentice bound as afore- 
said, shall refuse to serve according to the terms of the 
indenture, or grossly misbehave, and the master shall be in- 
capable or unable to influence or control such apprentice, he 
may be discharged from further obligations or liability, at the 
discretion of the court; and in the event of a dissolution, the 
apprentice shall receive such allowance for the service pre- 
viously rendered as may be considered just under the circum- 
stances of the case. 

§ 2570. 9) The death of the master, or his removal 
from the Territory, works a dissolution of the indentures, un- 
less otherwise provided therein, or unless the apprentice 
shall elect to continue in his service. 

§ 2571. °%) Any person, apprentice or servant, who 
shall have so elected, or agreed to render service in any other 
Territory, State or country, shall come under the same regu- 
lations and requirements as herein provided, all such agree- 


' 


avocation. 
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ments or indentures for services being held as inviolate and 
binding, as if they had been entered into, and executed 
within this Territory. 

§ 2572. ° If from habitual intemperance, and Vicious Guardianship 
and brutal conduct, or from vicious, brutal, and criminal aha) Bic sige 
duct towards said minor child, the parent of the same shall 
be considered an unsuitable person to retain the guardianship, 
or control the education of said child, the judge of the 
probate court or selectmen may appoint a suitable person to 
be the guardian of such child, and may, if deemed expedient, 
also cause said minor child to be bound as an apprentice to : 
some suitable person, during his or her minority. Nothing 
herein shall be so construed as to take such minor child, if 
either the father or mother be a proper guardian. 

§ 2573. °) The strict observance of the provisions of ee ety 
the indentures on the part of the master and apprentice must °’*°'Y** 
be considered essential to entitle either party to the benefits 
arising under the provisions of this act, and the selectmen or 
the probate court shall enquire into such observance before 
either awarding compensation or damages, or otherwise dis- 
charging or releasing either party from the requirements of 
such indentures, or the provisions of law in such cases made 
and provided. Nothing herein contained shall be so con- 
strued as to effect a release of either party from service or 
obligation, as the case may be, where the agreement or in- 
dentures have been entered into in any foreign state or 
country, or in this Territory for a longer period. 

§ 2574, “) The master shall send the said minor child Minor ehid to 
to school between the ages of six and sixteen, three months Rabe, 
in each year if there be a school in the district or vicinity; 
and at all times, and in all cases the master shall clothe the 
minor child in a comfortable and becoming manner. 


t 
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CHAPTER IV. 


ADOPTION OF CHILDREN. 


SECTION. SECTION. 
2575-2576 Howchildren may beadopt- 2579 Conclusive as to whom. 
ed; statement in writing; con- 2580 Married persons when not eligi- 


tents verified; witnesses. ble to adopt a child. 

2577 Notice of hearing to be pub- 2581 When responsibility of parent 
lished. ceases. 

2578 Decree. 2582 Fees of probate judge. 


§ 2575. 31. Any person desiring to adopt the child of 
another may do so in the following manner. 

§ 2576. s2. The parents, guardians or other person or 
persons having lawful control, or custody of any minor child 
may make a statement in writing before the probate judge of 
the county where the person desiring to adopt such child 
resides, that he, she or they, voluntarily relinquish all right 
to the custody of, and power and control over such child 
(naming such child), and all claim and interest in and to the 
services and wages of such child, to the end that such child 
shall be fully adopted by the party desiring to adopt such 
child, which statement shall be signed and sworn to by the 
party making the same before said probate judge, in the 
presence of at least two witnesses; and the person desiring to 
adopt such child shall also make a statement in writing to the 
effect that he or she freely and voluntarily adopts such child 
(naming the child) as his or her own, with such limitations 
and conditions as shall be agreed upon by the parties. Said 
statement shall also be signed and sworn to by the party 
making the same before said probate judge, in the presence 
of at least two witnesses; Provided, In all cases where such 
child shall be of the age of fourteen years and upward, the 
written consent of such child shall be necessary to the validity 
of such proceeding; And provided further, Whenever it shall 
be desirable, the party adopting such child may, by stipula- 
tions to that effect in such statement, adopt such child and 
bestow upon him or her equal rights, privileges, and immuni- 
ties of children born in lawful wedlock, and such statement 
shall be filed with and recorded by said probate judge, in a 
book kept in his office for that purpose. 
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§ 2577. 33. And such probate judges shall appoint a Notice to be. 
time and place for the hearing of said matter, and shall give ° b°@"™"™s 
three weeks’ notice thereof to all persons who may be inter- 
ested therein, by publication thereof in a newspaper published 
in said county, and in case no paper is published in said 
county then the notice shall be published in a newspaper 
printed in’the Territory, having general circulation in said 
county. 

§ 2578. s4. At the time and place of hearing such Court to ren- 
matter, if said hearing shall not be adjourned, the said pro- 
bate judge shall render a decree therein, in accordance with 
the conditions and stipulations of said statement; Provided, proviso. 

In case it shall appear to the satisfaction of such probate 
judge, that such proceedings are not for the best interest of 
the child or children, he may refuse to enter such decree, and 
the matter shall thereupon be dismissed. 
§ 2579. s5. All decrees entered in such case in con- Pecree, when 


entered, to be 
conclusive 
e 


formity with the provisions and requirements hereinbefore (owas. 
named, shall be conclusive upon all the persons interested [in] "°° 
such proceedings, and the child or children thus adopted, 

shall take the surname of the person adopting the same and 

all relations of parents and child, agreeably to such stipula- 

tions and the decree of the probate court shall attach, and 

such child or children, if so stated in such decree, shall be 
subject to the exclusive control and custody of such parent or 
parents and shall possess and enjoy all the rights, privileges, 
inheritances, heirship and immunities of children born in 
lawful wedlock. 

§ 2580. s 6. A married man not lawfully separated Mime per. 
from his wife, cannot adopt a child without the consent of his s{eptrnigres 
wife; nor can a married woman, not thus separated from her 
husband, without his consent, provided the husband or wife 
not consenting is capable of giving such consent. 

§ 2581. 37. The parents of an adopted child are, from When Aeanoee 
the time of the adopting, relieved of all parental duties entsends. 
towards, and all responsibility for, the child so adopted, and 
have no right over it. 

§ 2582. s 8. The probate judge shall be entitled to fees of pro- 
charge the same fees for such services as now are provided by 
law for services in other cases. 


92 DOMESTIC RELATIONS. 


CHAPTER V. 


AN ACT REGULATING MARRIAGE, 


SECTION. SECTION. 

2583 Marriages are cestuous and void 2592 License to be returned to clerk. 
within what degrees. 2593 License and certificate to be filed 

2584 Certain marriages are prohibit— and recorded. 
ed and void. 2594 Penalty for solemnizing mar- 

2585 Issue in certain case legitimate. riages without license. 

2586 Courts of equity jurisdiction 2595 Penalty for solemnizing mar- 
may declare void certain mar- riage without authority. 
riages. 2596 Penalty for solemnizing for- 

2587 Marriages valid elsewhere, valid bidden marriages. 
here. 2597 Penalty for issuing a license for 

2588 Marriage not invalid in certain a prohibited marriage 
cases. 2598 In the absence of clerk, probate 

2589 Marriages solemnized by whom. judge to issue license. 

2590 No marriage solemnized with- 2599 Marriages may be ayoided or 
out a license. attirmed by a court of equity. 


2591 License not to be issued to 2600 Fines where paid. 
minors without parents’ con- 2601 Fees of clerk. 
sent. 


March 8, 1888 § 2583. s 1. Be it enacted, etc.: That marriages be- 
Marriages = tween parents and children, ancestors and descendants of 
degree are’ every degree, and between brothers and sisters of the half as 
void, well as the whole blood, and between uncles and neices or 
aunts and nephews, or between any persons related to each 
other within and not including the fourth degree of consan- 
guinity, computed according to the rules of civil law, are in- 
cestuous and void from the beginning, whether the relation- 
ship is legitimate or illegitimate. 
Fiages are pio- 4 St s 2. Marriage is prohibited and declared void: 
teed eoid ‘ ith an idiot or lunatic. 
2. When there is a husband or wife living, from whom 
the person marrying has not been divorced. 
3. When not solemnized by an authorized person, except 
as provided in section 7 of this act. 
4. When at the time of marriage the male is under 
fourteen, or the female is under twelve years of age. 
5. Between amegro and a white person. — 
6. Between a Mongolian and a white person. 
§ 2585. s 3. When the marriage is contracted in good 
faith and with the belief of the parties, that a former husband 


———— 
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i ivi oO. - aa Issue in cer- 
or wife, then living was dead or legally divorced, the issue of Ise im: a 


such marriage, born or begotten Hefors notice of the mistake, '™*** 
shall be the legitimate issue of both parents. 


§ 2586. s 4. Courts having general equity jurisdiction Courts ot 


equity juris- 


may declare void a marriage obtained by force or fraud, or at “ction may 


jeclare void 


the instance of any next friend, where the male was under “rain mar- 


ral s 
sixteen, or the female under fourteen years of age at the time Ki 
of the marriage, and the marriage was without the consent of 
the father, mother, guardian or other person having the proper 
charge of his or her person, and has not been ratified, by coz 
habitation after that age. 


§ 2587. s 5. _ Marriages solemnized in any other county, Marriages 
. . . a - e “ ” valid else- 
State or Territory, if valid when solemnized, are valid here. where valid 


re 


§ 2588. s6. No marriage solemnized before any per- No marriage 


» sole ed b 
son professing to have iba therefor, shall be inv alid persen pro- . 
essing 
for want of such authority, if it is consummated with the authority in- 
belief of the parties, or either of them, that he had authority Sages ge 
and that they have been lawfully married. fea estes 
§ 2589. 37. Marriages shall be solemnized by the fol- Marriages 

lowing persons only: : solemnized by 


1. Ministers of the gospel or priests of any denomina- 
- tion, in regular communion with any religious society. 
2. Probate judges, justices of the peace and judges of 
the district and supreme courts. 
~§ 2590. 3 8. No marriage shall be solemnized without No marriage 
_a license therefor, issued by the clerk of the probate court of ; ciemeien 
‘the county in which the female resides at the time; Provided, bee 
That when she is of full age or a widow, and it is issued on 
her application in person or by writing, signed by her, it may 
be issued by the clerk of any probate court. 
§ 2591. s 9. If at the time of applying for license the ricense not 
tale shall be under twenty-one, or the female under eighteen niece wee 
years of age, and not before married, no license shall issue yersmtae eet 
_ without the consent of his or her father, mother or guardian, 
: personally given or certified in writing to the clerk over his 
or her signature, attested by two or more subscribing wit- 
nesses, and proved by the oath of one of them, ath ahasiiead 


by the clerk. When the parties are personally unknown to If parties 


nown to 


the clerk, a license shall not issue until an affidavit is made clerk, must 
sre the clerk, which shall be filed and preserved by him, 
arty applying for such license, showing that there is 
son in the way of such marriage. The party 
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False swear 
ing is perjury 


Person 
solemnizing 
marriage shall 
return license 
to clerk 


License and 
certificate to 
be filed and 

recorded 


Penalty for 
solemnizing 
marriage with- 
out license 


Penalty for 
solemnizing 
marriage with- 
out authority 
or falsely per- 
sonating or 
forging name 
of parents. 


Penalty for 
solemnizing 
forbidden 
marriages. 


Penalty of 
clerk for issu 
ing license for 
a prohibited 
marriage. 
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making such affidavit, or any subscribing witness, if he falsely 
swear therein is guilty of perjury. . 

§ 2592. s 10. The person solemnizing the marriage 
shall, within thirty days thereafter, return the license to the 
clerk of the probate court of the county whence it issued, 
with a certificate of the marriage over his signature, giving 
the date and place of celebration and the names of two or 
more witnesses present at the marriage. For failing to make 
such return, he is guilty of a misdemeanor. 

§ 2593. s 11. The license, together with the certificate 
of the person officiating at the marriage, shall be filed and 
preserved by the said clerk and shall be recorded by him ina 
book kept for that purpose, which shall be properly indexed 
in the names of the parties so married. 

§ 2594. s 12. If any person shall solemnize a marriage 
without such license, he shall be imprisoned not less than one 
nor more than twelve months in the county jail, or fined not 
more than one thousand dollars, or both fined and imprisoned. 

§ 2595. s 13. If any person, not authorized, shall 
solemnize a marriage under pretense of haviyg authority, or 
falsely personate the father, mother or guardian in obtaining 
a license, or forges the name of any father, mother, or guard- 
ian to any writing purporting to give consent to such mar- 
riage, he shall be punished by imprisonment in the peni- 
tentiary not exceeding three years. 

§ 2596.8 14. If any authorized person shall knowingly, 
with or without license, solemnize a marriage, such as is herein 
prohibited, he shall be imprisoned in the penitentiary not ex- 
ceeding three years, or fined not exceeding one thousand 
dollars, or both fined and imprisoned. 

§ 2597. 315. Every clerk or deputy clerk who shall 
knowingly issue a license for any prohibited marriage, shall 
be punished by confinement in the penitentiary for a term 
not exceeding two years or fined in any sum not exceeding 
one thousand dollars, or by both fine and imprisonment, and 
in case of conviction, shall be expelled from his office by the 
judgment of the court before which his conviction is had. 
And if he wilfully issue a license contrary to his duty as 
herein prescribed, he shall be fined not exceeding one thousand 
dollars. ‘ 

§ 2598. 816. In the absence of the clerk, or during a 
vacancy in the office, the license may be issued by the probat 


— 


OO 


== 
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judge, who in so doing shall perform the duty and incur all In the absence 
Rar wa ol he 2% . of the clerk the 
the responsibilities of the clerk, and be liable to the same probate judge 


: shall issue 
penalties, and shall return a memorandum thereof to the clerk license. 
and the same shall be recorded as if issued by him. 

§ 2599. 8317. When doubt is felt as to the validity of lta doubt 


exists as to 


oI j ‘ av. inac . > ity F its Validity of 
a marriage, either party may, in a court of equity, demand its \aiaity of 


avoidance gr affirmance, but when one of the parties was !\nmucauea 
within the age of consent at the time of the marriage, the °°" %°™"™ 
other party being of proper age, shall have no such proceed- 
ing for that cause against the party under age. 
§ 2600. 318. All fines collected for any violation of Fines 
this act, shall be paid into the treasury of the Territory. treasure. 
§ 2601. s19. The clerks of the several probate courts Fees of clerks. 
shall be entitled, for each license issued, the sum of one dol- 
lar, and for recording the same, when returned to him, the 
sum of one dollar and twenty-five cents, all of which he may 


demand at the time of issuing the license. 
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CHAPTER VI. 


DIVORCE. (1) 


° 
SECTION, SECTION. 
2602 Causes for which divorce may 2606 Order in relation to children 
be granted, and property. 


2603 Husband may obtain divorce. 2607 Rights forfeited by guilty party. 
2604 Decree of divorce may be de- 2608 Punishment of persons who 

ferred one year. seek to separate husband and 
2605 Complaint, evidence, decree. wife, 


Grounds of § 2602. “*) Proceedings in divorce shall be commenced 

divorce. ‘ ° : 

Feb. 2, 187, and conducted in the manner provided by law for proceedings 
in civil cases, except as hereinafter provided, and the court 
may decree a dissolution of the marriage contract between the 

Plaintiff must Plaintiff and defendant, in all cases wherein the plaintiff, for 

have been : : 

resident for One year next prior to the commencement of the proceedings 

one year. ~ . 
shall have been an actual and bona fide resident of the county 
within the jurisdiction of the court, for any of the following 

Groundson Causes, to-wit: first, impotency of the defendant at the time 

hich decrees , : 

Mi divorce way Of marriage; second, adultery committed by defendant 


of divorce may 


ne subsequent to marriage; third, wilful desertion of plaintiff by 
defendant for more than one year; fourth, wilful neglect of 
| defendant to provide for his wife the common necessaries of 
\life ; fifth, habitual drunkenness of defendant; sixth, convic- 
tion of defendant for felony; seventh, cruel treatment of 
plaintiff by the defendant to the extent of causing great 
bodily injury or great mental distress to plaintiff. 

Husband may § 2603. “%) The husband may in all cases obtain a 

vorce. divorce from his wife for the like causes, and in the same 

March 6,152 Jnanner as the wife obtains a divorce from her husband. 

Decree of § 2604, “% Nothing herein contained shall be so con- 


divorce may be ’ 4s 
deferred one strued as to prevent courts of probate from deferring their 


a decree of a divorce, when the same is applied for, ie any 
specified time, not exceeding one year, when it app 
him that a compromise might at a future time be ale be- 

March 6,182. tween the parties. During the time of such deference on the 


\ 


(1) District courts have exclusive jurisdiction in actions for divorce. See Ed- 
munds Tucker Bill, Sec. 12; also § 26, Code of Civil Procedure, 84. 


a 
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part of the court, the bonds and engagements of matrimony 
may not be violated by the parties. 

§ 2605. @ The complaint or petition shall be in poveyiay i 
writing, and verified by the oath of the plaintiff, and no decree ae 
in divorce shall be granted by any court upon default, or upon default 

“xcept upon 


otherwise, except upon legal testimony taken in the cause, testimony 


taken. 


and in case a reference is ordered, the referees shall report in Feb. 2, 1878. 


writing the testimony in full, and the court, in all cases in tepert test 


mony in fall, 


divorce, shall make and file its findings and decrees upon the f,.'ts ndings 


testimony. . with the tests: 
§ 2606. “) When a divorce is decreed, the court shall 3.72 in reta- 

make such order in relation to the children and property of (ouyvsperty. 

the parties, and the maintenance of the wife, and such portion M@e? & 1852 

of the children as may be awarded to her, as may be just and 

equitable; Provided, That if the children shall have attained 

the age of ten years, and possess sound mind, they shall have 

the privilege to select of their own free will and choice, to 

which of their parents they will attach themselves; Provided 

Surther, That the parties may, with the approval of the court, 

themselves agree upon the distribution of the property and 

disposal of the children; Provided further, That when it 

shall appear to the court at a future time, that it would be for 

the interest of the parties concerned, that a change should be 

effected in regard to the former disposal of children or dis- 

tribution of property, the court shall have power to make 


such change as will be conducive to the best interest of all 


parties concerned. 


§ 2607. When a divorce is decreed, the defendant rignts torteit- 
i . . . ‘ ° 1 il 
or guilty party forfeits all rights acquired by marriage. pares es 


~ § 2608. (Tt shall be the duty of the courts of pro- Punishment 


. = 5 \ ‘ ‘ , for persons 
bate in their respective counties, to punish by fine or impris- aio seo 
onment, or both, at their discretion, any person or persons band and wife. 
who shall stir up unwarrantable litigation between husband 


and wife, or seek to bring about a separation between them. 


RELATING TO 


PROPERTY. *? 


PART SITs 


RELATING TO PROPERIa 


ITS 


MANAGEMENT AND TRANSFER, 


CHAPTER 1. 


REAL 


SECTION, 

2609 Persons enclosing unclaimed 
government land or possessing 
improvements on the same, to 
be deemed lawful owners. 

2610 How and by whom lands con- 
veyed. 

2611 Deed notice when recorded; but 
zood between parties. 

2612 Deed when filed imparts notice. 

2613 When void as to subsequent pur- 
chaser. 

2614 Power of attorney, etc. 

2615 Revocation of power. 

2616 Evidence, 

2617 Evidence when original is lost. 

2618 Only prima facie. 

2619 When it must be established. 

2620 After acquired title inures to 
grantees of prior deed. 

2621 Party out of possession may con- 
vey. 

2622 Existing instruments on record 
impart notice; but not to affect 
vested rights. 

2628 Copies as evidence. 

2624 Proof or acknowledgment, 

2625 Proof or acknowlegment, before 
whom made in this Territory; 
in any other State or Territory; 
in foreign countries; by deputy. 


§ 2609. s 1. 


PROPERTY. 


SECTION. 

2626 Officer to certify. 

2627 Party must be personally known 
or identified on oath, 

What to show. 

Form of certificate. 

Same when grantor unknown. 

Proof, by whom made. 

No proof unless witness person- 
ally known or proven, 

What must be proven, 

What certificate must show; 
form of certificate. 

When no proof of handwriting 
taken. 

No certificate to be granted 
unless, ete, 

Subpeena for witnesses. 

Penalty for disobedience; pro- 
viso, proof otherwise. 

When entitled to be recorded. 
Married women. 

Discharge of mortgage or deed 
of trust; damages for not dis- 
charging. 

On certificate. 

How same recorded. 

Definition, 

Same. 


Legalizing certain deeds. 


2628 
2629 
2630 
2631 
26382 


2633 
2634 


2635 
2636 


2687 
2638 


2639 
2640 
2641 


2642 
26438 
2644 
2645 
2646 


Any person who has enclosed, or may here- 


after enclose, a portion or portions of unclaimed government 


& 
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land, or caused it to be done at his expense; or has purchased, Persons en 


closing 


or may hereafter purchase, such enclosure; or erect, cause unclaimed 


government 


to be erected, or purchased any building or other improvement !n4, or 
thereon, or may hereafter do so, is hereby declared to be ee 
lawful owner of the claim to the possession of such enclosed be deemed 
land, and the lawful owner of the improvements thereon and 
thereunto appertaining; and he shall be so deemed and held in 

all legal proceedings, and in all rights and doings pertaining 


or relating to the aforesaid property. 


CONCERNING CONVEYANCES. 


§ 2610. “ Conveyances of lands, or of any estate or How anaby 
interest therein, may be made by deed, signed by the person whom ands 
from whom the estate or interest is intended to pass, being of *°” *'*" 
lawful age, or by his lawful agent or attorney, and by one or 
more credible witnesses, and acknowledged or proved, and 
recorded as provided in this act. 

§ 2611. “® That every conveyance of real estate, and Deed notice 
every instrument of writing, setting forth an agreement to ae 
convey any real estate, or whereby any real estate may be 
affected, proved, acknowledged and certified in the manner 

prescribed by this act, to operate as notice to third persons, 
shall be recorded in the office of the recorder of the county in 
which such real estate is situated, but shall be valid and binding But good be- 
between the parties thereto without such record, and to all parties. 
other persons who have had actual notice. 

§ 2612. “ That every such conveyance or instrument peea when 
of writing, acknowledged or provided, and certified and re- potlge ete 
corded in the manner prescribed by this act, and every patent =~ 
to lands within this Territory, duly executed and verified ac- 
cording to law, and recorded as provided by this act, shall, 

_ from the time of filing the same with the recorder, for record, 
impart notice to all persons of the contents thereof and sub- 
sequent purchasers, mortgagees, and lien-holders shall. be 
deemed to purchase and take with notice. 

§ 2613. “ That every conveyance of real estate within When void ag 
this Territory hereafter made, which shall not be recorded as purchaser 


provided i in this act, shall be void as against any subsequent 


tal ie 
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purchaser, in good faith and for a valuable consideration, of 
the same real estate, or any portion thereof, where his own 
conveyance shall be first duly recorded. 

Fower of | § 2614 “) That every power of attorney, or other 

’ instrument in writing, containing the power to convey any 
real estate, as agent or attorney for the owner thereof, or to 
execute, as agent or attorney for another, any conveyance 
whereby any real estate is conveyed or may be affected, shall 
be acknowledged or proved, and certified and recorded, as 
other conveyances whereby real estate is conveyed or affected, 
are required to be acknowledged or proved and certified and 
recorded. 

pas alae § 2615. © That no such power of attorney or other 
instrument certified and recorded in the manner prescribed 
in the preceding section, shall be deemed to be revoked 
by any act of the party by whom it was executed until the 
instrument containing such revocation shall be deposited 
for record in the same office in which the instrument contain- 
ing the power is recorded, or canceled of record as provided 
by law. 

Evidence § 2616. “ That every conveyance or other instrument 
conveying or affecting real estate, which shall be acknow- 
ledged or proved and certified, as prescribed by law, may, 
together with the certificate of acknowledgment or proof, be 
read in evidence: without further proof. 


Britenes § 2617. “® That when any such conveyance or instru- 

islost,ete. ment is acknowledged or proved, certified and recorded in the 
manner prescribed by this act, and it shall be shown to the 
court that such conveyance or instrument is lost, or not 
within the control of the party wishing to.use the same, the 
record thereof, or the transcript of such record, certified by 
the recorder under the seal of his office, may be cs in 
evidence without further proof. 

Only prima § 2618. “> That neither the certificate of the ac- 

knowledgment, nor of the proof of any such conveyance or 

instrument, nor the record nor the transcript of the record of 

such conveyance or instrument, shall be conclusive, but the 

same may be rebutted. 

When it must § 2619. “ That if the party contesting the ‘ginent of 
any such conveyance or other instrument, shall make it ap- 
pear that any such proof was taken upon the oath of an in- 
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mpetent witness, neither such conveyance nor instrument 

nor the record thereof, shall be received as evidence until 
established by other competent proof. 

§ 2620. “” That if any person shall hereafter convey After acquir- 


c ed title inures 
any real estate by conveyance purporting to convey the same to grantee of 
in fee simple absolute, and shall not at the time of such con- 
veyance have the legal estate in such real estate, but shall 
afterwards acquire the same, the legal estate subsequently 
acquired shall immediately pass to the grantee, and such con- 
veyance shall be as valid as if such legal estate had been in 
the grantor at the time of the conveyance. 

§ 2621. “» That any person claiming title to any real Party out of 
estate may, notwithstanding there may be an adverse posses- may convey. 
sion thereof, sell and convey his interest therein in the same 
manner and with the same effect as if he were in the actual 
possession thereof. 

§ 2622. © That all instruments of writing, now copied Existing in— 
into the books of record of the office of the county recorders record impart 
of the several counties of this Territory, shall, after the pas- 
sage of this act, be deemed to impart to subsequent pur- 
chasers and incumbrancers, and to all other persons whomso- 
ever, notice of all deeds, mortgages, powers of attorney, 
contracts, conveyances, or other instruments, so far as, and 
to the extent that the same may be found recorded, copied, 
or noted in the said books of record, notwithstanding any 
defect, omission or informality existing in the execution, 
_ acknowledgment, certificate of acknowledgment, recording, 
or certificate of recording the same; Provided, That nothing But not to af- 
herein contained shall be construed te affect any rights here- rights. 
_ tofore acquired in the hands of subsequent grantees or 
assignees. 
§ 2623. © That duly certified copies of such instru- Copies as 
_ ments as are embraced in the preceding section of this acti te 
. may be read in evidence under the same circumstances and 
rules as are provided in this act for using copies of instru- 
ments duly executed and recorded. 
§ 2624, ®) That every conveyance in writing whereby Proof of 
any real estate is conveyed or may be affected, shall be ment. 
acknowledged, or proved and certified, in the manner herein- 
after provided. 
§ 2625. © That the proof or acknowledgment of same. 


every conveyance whereby any real estate is conveyed or 
y et j 
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In this 
Territory. 


In any other 
State or 
Territory. 


In foreign 
countries. 


By deputy. 


Officer to 
certify. 


Party must be 
eee ouely 

nown or 
indentified on 
oath. 


: 


What to show. 
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may be affected, shall be taken by some one of the following 
officers. 


1. If acknowledged or proved within this Territory, by 
some judge or clerk of a court having a seal, or some notary 
public or county recorder, or by a justice of the peace of 
the county where the conveyance is executed and to be 
recorded. 

2. If acknowledged or approved without this Territory, 
and within any State or Territory in the United States, by 
some judge or clerk of any court of the United States, or of 
any State or Territory having a seal, or by a notary public, — 
or by a commissioner appointed by the Governor of this Ter- 
ritory for that purpose. 

3. If acknowledged or proved without the United 
States, by some judge or clerk of any court of any State, 
kingdom or empire having a seal, or any notary public therein, 
or any minister, commissioner or consul of the United States 
appointed to reside therein. 

When any of the officers above mentioned are authorized 
by law to appoint a deputy, such acknowledgment or proof 
may be taken by any such deputy in the name of his principal. 

§ 2626, “) That every officer who shall take the proof 
or acknowledgment of any conveyance affecting any real 
estate, shall grant a certificate thereof, and cause such certifi- 
cate to be endorsed or annexed to such conveyance, such 
certificate shall be: 

1. When granted by any judge or clerk, under the hand 
of such judge or clerk, and the seal of the court. 

2. When granted by an officer who has a seal of office, 
under the hand and official seal of such officer. 

3. When granted by a justice of the peace, then under 
his hand. ; 

§ 2627, ® That no acknowledgment of any convey- 
ance whereby any real estate is conveyed, or may be affected, 
shall be taken unless the person offermgto make such acknow- 
ledgment shall be personally known to the officer taking the 
same to be the person whose name is. subscribed to such con- 
veyance as a party thereto, or shall be proved to be paeh by” 
the oath or affirmation of a credible witness. 

§ 2628. “) That the certificate of such acknowledg- 
ment shall state the fact of acknowledgment, and that the 
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person making the same was personally known to the officer 
granting the certificate to be the person whose name is 
subseribed to the conveyance as a party thereto, or was proved 

to be such by the oath or aflirmation of a credible witness, 

whose name shall be inserted in the certificate. 

§ 2629. ©) That such certificate shall be substantially Form ot 

in the following form, to-wit: a eee 
Territory of Utah, 2 


ss. 


County of :§ 
On this———— day of ———,, A. D, one thousand eight 
hundred and———.,, personally appeared before me, A. B., 


[a notary public, or judge, or other officer, as the case may 
be], in and for said county, C. D., personally known to me 
to be the person described in, and who executed the foregoing 
instrument, who acknowledged to me that he executed the 
same freely and voluntarily, and for the uses and purposes 
therein mentioned. 

In witness whereof, etc. 

§ 2630. 9 That when the grantor is unknown to the same when 
judge, or other officer taking the acknowledgment, the certi- Known. 
ficate shall be substantially in the following form, to-wit: 

Territory of Utah, : 

County of, bs, 

On this ———day of , A. D. one thousand eight 
hundred and -, personally appeared before me, A. B., [a 
notary public or judge, or other officer as the case may be], 
in and for said county, C. D., satisfactorily proved to me to 
be the person described in, and who executed the within or 
annexed conveyance, by the oath of E. F., a competent and 
credible witness for that purpose, by me duly sworn, and he, 
the said C. D., acknowledged that he executed the same 
freely and voluntaril,, for the uses and purposes therein 
mentioned. 

§ 2631. “®) That the proof of the execution of any proot by 
conveyance whereby any real estate is conveyed, or may be nr eae 
affected, shall be: 

1. By the testimony of a subscribing witness; or, 

2. When all the subscribing witnesses are dead, or can- 
not be had by evidence of the handwriting of the party, or 
of the two subscribing witnesses, given by a credible witness 
to each signature. 

§ 2632. ) That no proof by a subscribing witness 
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shall be taken unless such witness shall be personally known 
to the officer taking the proof, to be the person whose name 
is subscribed to the conveyance as a witness thereto, or shall 
be proved to be such by the oath or affirmation of a eredible 
witness. 

§ 2633. ® That no certificate of such proof shall be 
granted, unless such subscribing witness shall prove that the 
person whose name is subscribed thereto as a party, is the 
person described in, and who executed the same; that such 
person executed the conveyance, and that such person sub- 
scribed his name thereto as a witness thereof, at the request 
of the maker of such instrument. 

§ 2634. “ That the certificate of such proof shall set 
forth the following matters: 

1; The fact that such subscribing witness was personally 
known to the officer granting the certificate, to be the person 
whose name is subscribed to such conveyance as a witness 
thereto, or was proved to be such by the oath or affirmation 
of a witness, whose name shall be inserted in the certificate. 

2. The proof given by such witness of the execution of 
such conveyance, and of the facts that the person whose name 
is subscribed to such conveyance as a party thereto, is the 
person who executed the same, and that such witness sub- 
scribed his name to such conveyance as a witness thereof. 
That such certificate shall be substantially*in the following 
form, to wit: 

Territory of Utah, 
> Donunty 6f:-——-—., Rss, 

On this day of ———, A. D., one thousand eight 
hundred and , before me, A. B., [a notary public, 
judge or other officer as the case may be], in and for said 
county, personally appeared C. D., personally known to me, 
[or satisfactorily proved to me by the oath of E. F., a com- 
petent and credible witness for that purpose, by me duly 
sworn}, to be the same person whose name is subseribed to 
the annexed instrument as a witness thereto, who, being 


me duly sworn, deposes and says that he resides in ———, 


county of ———, and Territory of Utah; that he was present 
and saw G. H., personally known to him to be the same per- 
son described in, and who executed the annexed instrument 


_as a party thereto, sign, seal and deliver the same, and heard 


him acknowledge that he executed the same freely and volun- 


— ee 
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tarily, and for the uses and purposes therein mentioned, and 
that he, the deponent, thereupon signed his name as a sub- 
scribing witness thereto, at the request of the said G. H. 

In witness whereof, etc. 


105 


§ 2635. “” That no proof by evidence of the hand- Whennoproot 


by hand- 


writing of the party, or of the subscribing witnesses, shall be writing taken. 


taken, unless the officer taking the same shall be satisfied that 
all the subscribing witnesses to such conveyance are dead, out 
of the jurisdiction, or cannot be had to prove the execution 
thereof. 


§ 2636. “ That no certificate of any such proof shall No certificate 
> ‘ to be granted 
be granted unless a competent and credible witness shall state unless, ete. 


on oath or affirmation, that he personally knew the person 
whose name is subscribed thereto as a party, well knew his 
signature [stating his means of knowledge], and believes the 
name of the person subscribed thereto as a party, was sub- 
scribed by such person; nor unless a competent and credible 
witness shall in like manner state that he personally knew the 
person whose name is subscribed to such conveyance as a 
witness, well knew his signature [stating his means of know- 
ledge], and believes the name subscribed thereto as a witness 
was thereto subscribed by such person. 


2637. “” That upon the application of any grantee, subpena for 
P Pp} ys 


witness. 


in any conveyance required by law to be recorded, or by any 
person claiming under such grantee, verified under the oath 
of the applicant, that any witness to such conveyance residing 
in the county where such application is made, refuses to 
appear and testify touching the execution thereof, and that 
such conveyance cannot be proved without his evidence, any 
officer authorized to take the acknowledgement or proof of 
such conveyance, may issue a subpeena requiring such witness 
to appear before such officer, and testify touching the execu- 
tion thereof. 

— -§ 2638. “) That every person, who, being served with 
a subpeena, shall, without reasonable cause, refuse, or neglect 


to appear, or, appearing, shall refuse to answer upon oath 


touching the matters aforesaid, shall be liable to the party 
injured for such damages as may be sustained by him on 
account of such neglect or refusal, and may also be committed 
to prison by the judge of some court of record, there to re- 
main, without bail, until he shall submit to answer upon oath 
as aforesaid ; but no personshall be required to attend who resides 


enalty for 
isobedience. 
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out of the county in which the proof is to be taken, nor unless 
his reasonable expenses shall have first been tendered to him; 
Provided however, That if it shall appear to the satisfaction 
of the officer so authorized to take such acknowledgment, 
that such subscribing witness purposely conceals himself, or 
keeps out of the way, so that he cannot be served with a 
subpoena, or taken on attachment, after the use of due dili- 
gence to that end, or in case of his continued failure or 
refusal to testify for the space of one hour after hisappearance 
shall have been compelled by process, then said conveyance, 
or other instrument, may be proved and admitted to record 
in the same manner as if such subscribing witness thereto 
were dead. 

§ 2639. “© That a certificate of the acknowledgment 
of any conveyance, or of the preof of the execution thereof, 
as provided in this act, signed by the officer taking the same, 
and under the seal of the officer, if he have one, shall entitle 
such conveyance, with the certificate or certificates as afore- 
said to be recorded in the office of the recorder of the county 
in which the real estate is situated. 

§ 2640, “ That a married woman may convey any of 
her real estate, or any interest therein, by conveyance thereof, 
executed and acknowledged and certified in the same manner 
as provided in this act for other persons. 

§ 2641. “) Any mortgage or deed of trust to secure 
the payment of a sum of money that has been, or may 
hereafter be recorded, may be discharged by an entry in the 
margin of the record thereof, signed by the mortgagee or 
trustee, or his personal representative or assignee, stating the 
satisfaction of the mortgage or deed of trust, in the presence 
of the recorder or his deputy, who shall subseribe the same 
as a witness, and such entry shall have the same effect as a 
deed of release duly acknowledged and recorded. If the 
mortgagee fail to discharge or release any mortgage after the 
same has been fully satisfied, he shall be liable to the mort- 
gagor for double the damages resulting from such failure. Or 
the mortgagor may bring an action against the mortgagee to 
compel the discharge or release of the mortgage, after the 
same has been satisfied. And the judgment of the court must 
be, that the mortgagee discharge or release the mortgage and 
pay the mortgagor the costs of suit, including a reasonable 
attorney’s fee, and all damages resulting from such failure. 


¥ 


—_ 
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§ 2642. “ Any mortgage or deed of trust may also Oncertiticate. 
be discharged upon the record thereof, by the recorder in 
whose custody it shall be, whenever there shall be presented 
to him a certificate, executed by the mortgagee or trustee, his 
representative or assignee, acknowleged or proved and certi- 
fied as hereinbefore prescribed to entitle conveyances to be 
recorded, specifying that such mortgage or deed of trust has 
been paid, or otherwise satisfied or discharged. 

§ 2643. Every such certificate, and the proof of How same 
acknowledgment thereof, shall be recorded at full length, and gsr 
a reference shall be made to the book containing such record 
in the minute of the discharge of such instrument, made by 
the recorder upon the record thereof. 

§ 2644. D That the term ‘‘real estate,’’ as used in Definitions. 
this act, shall be construed as co-extensive in meaning with 
land, tenements, hereditaments and mining and land claims. 

§ 2645. “) That the term ‘‘conveyance,’’ as used in Same. 
this act, shall be construed to embrace every instrument in 
writing by which any real estate, or interest in real estate, is 
created, aliened, mortgaged or assigned, except wills and 
leases for a term not exceeding one year. The term ‘‘seal”’ 
shall include a scroll. 

§ 2646. s 1. All deeds heretofore made and executed Legaliaing 
by the mayors of cities, and probate judges of counties in ¢xeeuted un: 
this Territory, under Chapter IV., Title XIX., of the Com- Site Act 


Feb. 20, 1880 


piled Laws of Utah, (1) that do not appear to have been 


signed or executed before any subscribed witness, or which 
are not subscribed by any witness or witnessess, as required 
by any existing law of this Territory, at the time of making 
such deed or instrument, or where such deeds or instruments 
have been acknowledged before, and certified by county clerks 
in this Territory, are hereby yalidated and confirmed; and 
such deeds or instruments shall have the same force and effect 
as if they had been originally signed and executed by sub- 
scribing witnesses thereto; and the record thereof and the 
record of the deeds and instruments so acknowledged before 
and certified by county clerks, if they shall have been admitted 
to record, shall impart notice to the same extent as though 
such signing and execution had been duly witnessed and the 
acknowledgment made, taken and certified, as required by the 
law in force at the time of such execution and acknowledg- 
ment. 


(1) § 1166 (Townsites). 


eso te Wy \ 
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CHAPTER II. 


WILLS AND 


SUCCESSION. 


ig ty oe fs OF 


WILLS. 


Cuaprer I. Execution and Revocation of Wills. 

Cuarrer II. Interpretation of Wills. 

Cuarter Ill. General Provisions Relating to Wills. 

CHAPTER I. 
EXECUTION AND REVOCATION OF WILLS. 

SECTION. SECTION. 

2647 Who may make a will. 2667 Revocation by subsequent will. 

2648 When procured by fraud. 2668 Former will not revived by re- 

2649 Married woman may make will vocation of subsequent will. 
of her separate property. 2669 Revocation by marriage and 

2650 Who may take by will. birth of issue. : 

2651 Written will, how executed. 2670 Effect of marriage of a woman 

2652 Olographic will, definition of. on her will. 

2653 Witness to written will to write 2671 Contract of sale not a revocation 
his residence; failure does not 2672 Mortgage not a revocation. 
make will void. 2673 Conveyance, when not a reyo— 

2654 Mutual will. cation. 

2655 Competency of witnesses, 2674 When it is. 

2656 Conditional will. 2675 Revocation of codicil. 

2657 Gifts to subscribing witnesses 2676 Afterborn child, unprovided for, 
yoid; creditors competent wit- to succeed. 
nesses. 2677 Children, or issue of children, 

: 2658 Witness’who is a devisee and unprovided for, to succeed. 
would otherwise be distributor. 2678 Share of afterborn child, out of 

2659 Will not duly executed void. what part of estate to be paid. 

2660 Republication by codicil. 2679 Advancement. ; 

2661-2662 Nuncupative will, how ex— 2680 Death of devisee, being relative 


ecuted; requisites. 


2663 Proof of. 


2664 
2665 
2666 


Written wills, how revoked. 
Evidence of. 
Revocation of duplicate. 


2681 
2682 


in lifetime of testator, leaving 
lineal descendants. 
Deyises of land, how construed, 


Carries after acquired rights, 
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§ 2647. 32. Iivery person over the age of eighteen Who may 
years, of sound mind, may, by last will, dispose of all his satel. 38, t368 
estate, real and personal, and such estate not disposed of by 
will is succeeded to as provided in Title II. of this act, being 
chargeable in both cases, with the payment of all the decedent’ s 
debts, as provided in an act relating to Procedure of Probate 
Courts in the settlement of estates. 

§ 2648. 33. A will, or a part of a will, procured to be wit, or part 
made by duress, menace, fraud, or undue influence, may be cured by 
denied probate ; and a revocation, procured by the same means, ais 
may be declared void. 

§ 2649. 34. A married woman may dispose of all her separate prop- 
separate estate by will, without the consent of her husband, eh ger cis 
and may alter or revoke the will in like manner as if she were 
single. Her will must be executed and proved in like manner 
as other wills. 

§ 2650. s5. A testamentary disposition may be made who may take 
to any person capable by law of taking the property so dis-?¥ ¥"" 
posed of, but corporations other than those formed for 
scientific, literary, religious, charitable, benevolent, or solely 
educational purposes, cannot take under a will, unless expressly 
authorized by statute. 

§ 2651. s6. Every will, other than a nuncupative will, written win, 
must be in writing, and every will other than an olographicened 
and nuncupative will, must be executed and attested as" '»'* 
follows: 

1. It must be subscribed at the end thereof by the tes- 
tator himself. 

2. The subscription must be made in the presence of the 
attesting witnesses. 

3. The testator must, at the time of subscribing the 
same, declare to the attesting witnesses that the instrument is 
his will; and 

4. There must be two attesting witnesses, each of whom 
must sign his name as a witness, at the end of the will, at the 
testator’s request, in his presence and in the presence of each 
other. ie 

§ 2652. s 7. An olographic will is one that is entirely pesnition of 
written, dated, and signed by the hand of the testator himself. Wit?” 
It is subject to no other form, and may be made in or out of Meh" 1% 
this Territory, and need not be witnessed. Such wills may 
_ be proven in the same manner as other private writings. 
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Witness to add § 2653. s 8 A witness to a written will must write, with 
his name, his place of residence. But a violation of this 
section does not affect the validity of the «will. 

mone win. § 2654. 89. A conjoint or mutual will is valid, but it 
may be revoked by any of the testators, in like manner with 
any other will. 

a fa § 2655. 310. If the subscribing witnesses to a will are 

witnesses. competent at the time of attesting its executoin, their subse- 
quent incompetency, from whatever cause it may arise, does 
not prevent the probate and the allowance of the will, if it is 
otherwise satisfactorily proved. 

Conditional § 2656. s 11. A will, the validity of which is made by 
its own terms conditional, may be denied probate, according 
to the event, with reference to the condition. 

Gifts to sub § 2657 812. All beneficial devises, legacies, and gifts 

witnesses whatever, made or given in any will to a subscribing witness 
thereto are void, unless there are other two competent 

Creditorseom- subscribing witnesses to the same; but a mere charge on 


petent witnes 


ses. the estate of the testator for the payment of debts, does 
not prevent his creditors from being competent witnesses to 
his will. 

Witness who § 2658. s 13. If a witness to whom any ‘beneficial 


is a devisee, 


who would be devise, legacy, or. gift, void by the preceding section, is made, 
entitled to 


= pope gg would have been entitled to any share of the estate of the 


if no will, er 


utled to chare testator, in case the will should not be established, he suc- 
haa” ceeds to so much of the share as would be distributed to him, 
not exceeding the devise or bequest made to him in the will, 
and he may recover the same of the other devisees or legatees 
named in the will, in proportion to and out of the parts de- 


vised or bequeathed to him. 


Will not duly § 2659. s 14. No will made out of this Territory is 
executed, i » we 5 2 ’ 
void, valid as a will in this Territory, unless executed according to 


the provisions of this chapter. 
Republication § 2660. s 15. The execution of a codicil, referring to 
by codicil. 4 previous will, has the effect to republish the will, as modi- 
tied by the codicil. 
Nuncupative § 2661. s 16. A nuncupative will is not required to 
executed. be in writing, nor to be declared or attended with any 
formalities. 
Requisites of § 2662. s 17. To make a nuncupative will valid, and to 
a valid nun- 


cupative will. entitle it to be admitted to probate, the following es 
must be observed: 
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1. The estate bequeathed must not exceed in value the 
sum of one thousand dollars. 

2. It must be proved by two witnesses, who were 
present at the making thereof, one of whom was asked by the 
testator at the time to bear witness that such was his will, or 
to that effect. 

3. The decedent must have been at that time in expecta- 
tion of immediate death from an injury, or casualty happen- 
ing or occurring within twenty-four hours previous to the 
making of such nuncupative will. 

§ 2663. s 18. No proof must be received of any nuncu- prooe of nun- 
pative will, unless it is offered within six months after speak-°°?*"’° ¥""* 
ing the testamentary words, nor unless the words, or the 
substance thereof, were reduced to writing within thirty days 
after they were spoken. 

§ 2664. 319. Except in the cases in the chapter men- written wills, 
tioned, no written will, nor any part thereof, can be revoked noe 
or altered otherwise than: 

1. By a written will, or other writing of the testator, 
declaring such revocation or alteration, and executed with the 
same formalities with which a will should be executed by 
such testator; or, 

2. By being burnt, torn, canceled, obliterated or de- 
stroyed, with the intent and for the purpose of revoking the 
same, by the testator himself, or by some person in his 
presence and by his direction. 

§ 2665. s 20. When a will is canceled or destroyed by nyiaence ot 
any other person than the testator, the direction of the testa-"*°""°™ 
tor, and the fact of such injury or destruction must be proved 


' by two witnesses. 


§ 2666. s 21. The revocation of a will, executed in pevocation of 
duplicate may be made by revoking one of the duplicates. — “"?''**"* 

§ 2667. s 22. A prior will is not revoked by a subse- Revocation by 
quent will, unless the latter contains an express revocation, wil 
or provisions wholly inconsistent with the terms of the 


former will; but, in other cases, the prior will remains 


effectual so far as consistent with the provisions of the sub- 


sequent will. 

§ 2668. s 23. If after making a will, the testator duly 2 revived by 
makes and executes a second will, the destruction, cancellation, subsequent 
or revocation of such second will, does not revive the first” 


will unless it appears by the terms of such revocation that it 
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was the intention to revive and give effect to the first will, or 
unless, after such destruction, cancellation or revocation, the 
first will is duly republished. 

Revocation by § 2669. s 24. If, after having made a will, the testator 

birth of issue. marries, and has issue of such marriage, born either in his 
lifetime or after his death, and wife or issue survives him, the 
will is revoked unless provision has been made for such issue 
by some settlement, or unless such issue are provided for in 
the will, or in such way mentioned therein as to show an in- 
tention not to make such provision; and no other evidence to 
rebut the presumption of such revocation can be received. 

~ sgh aa § 2670. s 25. If, after making a will, the testator marries, 

woman on her and the wife survives the testator, the will is revoked, unless 
provision has been made for her marriage contract, or unless 
she is provided for in the will, or in such way mentioned 
therein as to show an intention not to make such provision; 
and no other evidence to rebut the presumption of revocation 
must be received. 


Contract of § 2671. 8s 26. An agreement made by a testator, for 
sale not a re 7 F . 
vocation. the sale or transfer of property disposed of by a will pre- 


viously made, does not revoke such disposal; but the property 

* passes by the will, subject to the same remedies on the testa- 
tor’s agreement, for a specific performance or otherwise 
against the testator’s successors, if the same had passed by 
succession. 


Mortgage not a § 2672. s 27. A charge or incumbrance upon any estate, 
revocation of a t . eo = ; 
will for the purpose of securing the payment of money, or the 


performance of any covenant or agreement, is not a revo- 
cation of any will relating to the same estate which was pre- 
viously executed; but the devises and legacies therein con- 
tained must pass, subject to such charge or incumbrance. 
Sidivcr ance § 2673. s 28. A conveyance, settlement, or other act of 
revocation -a testator, by which his interest in a thing previously disposed 
of by his will is altered, but not wholly divested, is not a revoca- 
tion; but the will passes the property which would otherwise 
devolve by succession. 
ATL § 2674. s 29. If the instrument by which an alteration 
revocation. is made, in the testator’s interest in a thing previously disposed 
of by his will expresses his intent that it shall be a revocation, 
or if it contains provisions wholly inconsistent with the terms 
and nature of the testamentary disposition, it operates as a 
revocation thereof, unless such inconsistent provisions depend 
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on a condition or contingency by reason of which they do not 
take effect. 

§ 2675. s 30. The revocation of a will revokes all its Revocation of 
codicils. sae: 

§ 2676. s 31. Whenever a testator has a child born atterborn 
after the making of his will either i: his lifetime or after his vided for; to 
death, and dies, leaving such child unprovided for by any 
settlement, and neither provided for nor in any way mentioned 
in his will, the child succeeds to the same portion of the 
testator’s real and personal property that he would have 


succeeded to if the testator had died intestate. 


§ 2677. s 32. When any testator omits to provide in his Children or 
will for any of his children, or for the issue of any deceased dren of feat 
child, unless it appears that such omission was intentional, for by his will 
such child, or the issue of such child, must have the same 
share in the estate of the testator as if he had died intestate, 


and succeeds thereto as provided in the preceding section. 
§ 2678. 333. When any share of the estate of a testa- Share of after- 


born child, out 


tor is assigned to a child born after the making of a will, or of whatpart of 
to a child, or the issue of a child, omitted in the will as here- ?™* 
inbefore mentioned, the same must first be taken from the 
estate not disposed of by the will, if any; if that is not 
sufficient, so much as may be necessary must be taken from 

all the devisees or legatees, in proportion to the value they 
may respectively receive under the will, unless the obvious 
intention of the testator in relation to some specific devise or 
bequest, or other provision in the will, would thereby be 
defeated ; in such case such specific devise, legacy or provision 
may be exempted from such apportionment, and a different 
apportionment, consistent with the intention of the testator, 
may be adopted. 


§ 2679. s 34. If such children, or their descendants, so Advancement 
- F uring life- 
unprovided for, had an equal proportion of the testators’ time of testat- 


or, 


estate bestowed on them, in the testator’s lifetime, by way of 
advancement, they take nothing in virtue of the three pre- 
ceding sections. 


§ 2680. 3 35. When any estate is devised to any child, Death of ae, 
or other relation of the testator, and the devisee dies before pelnhion OF oe 


the testator, leaving lineal descendants, such descendants (imy.oy jest 


take the estate so given by the will, in the same manner as the }oo8) ante. 


_ devisee would have done had he survived the testator. 
: 
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§ 2681. s 46. Every devise of land in any will conveys 
all the estate of the devisor therein, which he could lawfully 
devise, unless it clearly appears by the will that he intended 
to convey a less estate. 


*§ 2682. 337. Any estate, right, or interest in lands 


acquired by the testator after the making of his will, passes 
thereby, and in hke manner as if title thereto was vested in 
him at the time of making the wil, unless the contrary mani- 
festly appears by the will to have been the intention of the 
testator, every will made in express terms, devising, or in any 
other terms denoting the intent of the testator to devise all 
the real estate of such testator, passes all the real estate 
which such testator was entitled to devise at the time of his 


decease. 


Cuaprer II. 


INTERPRETATION OF WILLS. 


SECTION. SECTION, 

2683 Testator’s intention to be car— 2701 Words of donation and limita— 
ried out, tion, 

2684 To be ascertained from the will. 2702 To what time words refer. 

2685 Rules of interpretation. 2703 Devise or bequest to a class. 

2686 Several instruments to be taken 2704 When conversion takes effect. 
together. 2705 When child born after testator’s 

2687 To be harmonized if possible: death will take under will. 
latter part prevails against 2706 Mistakes and omissions. 
other repugnant parts. 2707 When devises and bequests vest. 

2688 Devises, etc., not affected by 2708 When can not be divested. 
reason, etc. 2709 Death of devisee or legatee. 

2689 When ambiguous or doubtful. 2710 Interests in remainder are not 

2690 Words taken in ordinary sense. affected. 

2691 Every expression to have some 2711 Conditional devises or bequests. 
effect, rather than the contrary. 2712 Condition precedent, what is. 


2692 Intestacy to be avoided. 2713 Effect of condition precedent. 
2693 Effect of technical words, 2714 When deemed performed. 

2694 Such words not necessary. 2715 Condition subsequent, what is. 
2695 Not to pass a fee. 2716 Deyisees, etc., take as tenants 
2696 Power to devise, how executed. in common. 

2697 Devise of all one’s estate. 2717 Advancements, when ademp- 
2698-2699 Residuary clause. tions, . 


2700 Testamentary disposition to 
‘theirs,’ “‘relations,’’ etc. 


§ 2683. s1. A will is to be construed according to the 
intention of the testator. Where his intention cannot have 
effect to its full extent, it must have effect as far as possible. 


——" 


INTERPRETATION OF WILLS. 2S 


§ 2684. s2. In case of uncertainty arising upon thetntention to be 
face of a will, as to the application of any of its provisions, from the will 
the testator’s intention is to be ascertained from the words of 
the will taking in view the circumstances under which it was 
made, exclusive of his oral declarations. 

§ 2685. s 3. In interpreting a will, subject to the law rutesor _ 
of this Territory, the rules prescribed by the following” ""” 
sections of this Chapter, are to be observed, unless an inten- 
tion to the contrary clearly appears. 

§ 2686.84. Several testamentary instruments, executed geyeral in- 


struments are 


by the same testator, are to be taken and construed together to be taken to 


as one instrument. ak 

§ 2687. s 5. All the parts of a will are to be construed ya pmonizing 
in relation to each other, and so as, if possible, to form one Y*"0"s P&S 
consistent whole; but where several parts are absolutely 
‘irreconcilable, the latter must prevail. 

§ 2688.86. A clear and distinct devise or bequest can- 5, wnat case 
not be affected by any reasons assigned therefor, or by any Sgvse ret 
other words not equally clear and distinct, or by inference or 
argument from other parts of the will, or by an inaccurate 
recital of or reference to its contents in another part of the 


will. 


§ 2689. s 7. Where the meaning of any part of a will when ambig- 
~ uous or doubt- 


is ambiguous or doubtful, it may be explained by any refer- ful. 
ence thereto, or recital thereof, in another part of the will. 


§ 2690. s 8. The words of a will are to be taken in words taken 
in ordinary 


their ordinary and grammatical sense, unless a clear intention sense. 
to use them in another sense can be collected, and that other 


can be ascertained. 


§ 2691. s9. The words of a will are to receive an inter- woras to 
receive an 


pretation which will give to every expression some effect operative 
. . : construction 
rather than one which will render any of the expressions 


inoperative. 
§ 2692. 310. Of two modes of interpreting a will, that intestacy to 


5 5 Intestacy 1 
is to be preferred which will prevent a total intestacy. Cate 


§ 2693. 311. Technical words in a will are to be taken gftect of 
technical 


in their technical sense, unless the context clearly indicates a words 


contrary intention. 


-§ 2694. 312. Technical words are not necessary to give Technical 
. words ho 


effect to any species of disposition by will. necessary 
0592695. 313, The term ‘heirs,’ or other words of Cefen wore 


} : > ia i ° to pa f 
inheritance, are not requisite to devise a fee, and a devise of °P** "0° 
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Same. 


Heirs, rela- 
tions, issue, 
descendants, 
etc. 


Words of do- 
nation and 
limitation. 


To what time 
words refer. 


: 


Devise or be- 
quest toa 
class. 
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real property passes all the estate of the testator, unless other- 
wise limited. 

§ 2696. s 14. Real or personal property embraced in a 
power to devise passes by a will purporting to devise all the 
real or personal property of the testator. 

§ 2697. s 15. A devise or bequest of all the testator’s 
real or personal property, in express terms, or in any other 
terms denoting his intent to dispose of all his real and 
personal property, passes all the real or personal property 
which he was entitled to dispose of by will at the time of his 
death. 

§ 2698. s 16. <A devise of the residue of the testator’s 
real property passes all the real property which he was entitled 
to devise at the time of his death, not otherwise effectually 
devised by his will. 

§ 2699. 317. A bequest of the residue of the testator’s 
personal property passes all the personal property which he 
was entitled to bequeath at the time of his death, not other- 
wise effectually bequeathed by his will. 

§ 2700. 318. A testamentary disposition to ‘‘heirs,’’ 
‘‘relations,’’ ‘‘nearest relation,’’ ‘‘representatives,’’ ‘‘legal 
representatives,’’ or ‘*personal representatives,”’ or ‘*family,”’ 
‘‘issue,’’ **decendants,’’ ‘‘nearest’’ or ‘‘next of kin’’ of any 
person, without other words of qualification, and when the 
terms are used as words of donation, and not of limitation, 
vests the property in those who would be entitled to succeed 
to the property of such person, according to the title on 
succession in this act. 

§ 2701. s 19. The terms mentioned in the last section 
are used as words of donation, and not of limitation, when 
the property is given to the person so designated directly, and 
not as a qualification of an estate given to the ancestor of such 
person. 

§ 2702. s 20. Words ina will referring to death or sur- 
vivorship, simply relate to the time of the testator’s death, 
unless possession is actually postponed, when they must be 
referred to the time of possession. 

§ 2703. s 21. A testamentary disposition to a class in- 
cludes every person answering the description at the testator’s 
death; but when the possession is postponed to a future 
period, it includes also all persons coming within the descrip- 
tion before the time to which possession is postponed. 


‘ 
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§ 2704. s 22. When a will directs the conversion of When conver- 
real property into money, such property and all its proceeds effects 
must be deemed personal property from the time of the 
testator’s death. 


§ 2705. s 23. <A child conceived before, but not born When child 
2orn after tes- 


until after a testator’s death, or any other period when atators death 

4 Be . . ° - . akes under 
disposition to a class vests in right or in possession, takes, if will. 
answering to the description of the class. 


§ 2706. s 24. When applying a will, it is found that mistakes ana 
7 ° 7 ‘ Omissions, 
there is an imperfect description, or that no person or prop- 
erty exactly answers the description, mistakes and omissions 
must be corrected, if the error appears from the context of 
the will or from extrinsic evidence; but evidence of the de- 


clarations of the testator as to his intentions cannot be received. 


§ 2707. s 25. Testamentary dispositions, including de- when devises 
. Ph ° . and bequests 
vises and bequests to a person on attaining majority, are vest. 
presumed to vest at the testator’s death. 


§ 2708. s 26. A testamentary disposition, when vested, When cannot 
: 4 be divested. 
cannot be divested unless upon the occurrence of the precise 


contingency prescribed by the testator for that purpose. 


§ 2709. s 27. Ifa devisee or legatee dies during the peatn ot ae- 
lifetime of the testator, the testamentary disposition to him tee.” rs as 
fails, unless an intention appears to substitute some other in 
his place, except as provided in section 37, Chapter I., of 
this act. 


§ 2710. s 28. The death of a devisee or legatee of a interests in 
limited interest before the testator’s death does not defeat notaitected. 
the interest of persons in remainder, who survive the testator. 

§ 2711. s 29. <A conditional disposition is one which gonaitional 
depends upon the occurrence of some uncertain event, by epee hee 
which it is either to take effect or be defeated. 

2712.56 30. A eonditional precedent in a will is one condition pre- 
which is required to be fulfilled before a particular disposition °°" “"™™* 
takes effect. 

-§ 2713. s 31. Where a testamentary disposition is made rftect of con- 
upon a condition precedent, nothing vests until the condition dent °°" 
is fulfilled, except where such fulfilment is impossible, in 
which case the disposition vests, unless the condition was the 
sole motive thereof, and the impossibility was unknown to 
the testator, or arose from an unavoidable event subsequent 


to the execution of the will. 


118 RELATING TO PROPERTY. 


Condition pre- § 2714. s 32. A condition precedent in a will is to be 

deemed per- deemed performed when the testator’s intention has been 
substantially, though not literally complied with. 

Pliaditine sats: § 2715. s 33. A condition subsequent is where an estate 

sequent What 6» interest is sO given as to vest immediately, subject only to 
be divested by some subsequent act or event. 

Devisces, eto., § 2716. s 84. A devise or legacy given to more than 

incommon. gone person vests in them as Owners in common. 

Aprancements § 2717. s 35. Advancements or gifts are not to be taken 

tions. as ademptions of general legacies, unless such intention is 


expressed by the testator in writing. 


Cuaprer III. 


GENERAL PROVISIONS. 


SECTION. SECTION. 

2718 Legacies: specific; demonstra- 2728 A legacy may be satisfied before 
tive; annuities, specific, resid- death; in what case. 
uary and general. 2729 Legacies, when due. 


2719 Intestate estates, real and per- 2730 Interest. 
sonal, entire, subject to the 2731 Provisions controlled by tes— 
debts. tator’s intention. 

2720 Order in which testate estates 2732 Intention as to person to be ex- 
subject to debts. ecutor, 

2721 How in which testate estates 2733 Executors can not be empowered 
subject to payment of legacies. to appoint as executors. 

2722 Legacies to persons related or 2734 Executor not to act until he 
not related. y qualifies. 

2723 Abatement. 2735 Provisions as to revocations. 

2724 Specific devises and legacies. 2736 Execution and construction of 

2725 Conveyance by heir good, unless prior wills. 
a probated will of within four 2737 The law of what place applies. 
years. 2738 Liabilities of beneficiaries for 

2726 Possession of legatees. testator’s obligations. 

2727 Bequest of interest or income. 


\ 


ee § 2718. 31. Legacies are distinguished and designated 

sficeseicg, according to their nature, as follows: 

Bucci. 1. A legacy of a particular thing, specified and dis- 

March 18, 1854. tinguished from all others of the same kind belonging to the 
testator, is specific; if such legacy fails, resort cannot be had 
to the other property of the testator. ra 
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2. A-legacy is demonstrative when the particular fund or Demonstrative 
personal property is pointed out from which it is to be taken 
or paid; if such fund or property fails, in whole or in part, 
resort may be had to the general assets, as in case of a general 
legacy. 

3. An annuity is a bequest of certain specified sums annuities. 
periodically; if the fund or property out of which they are 
payable fails, resort may be had to the general assets as in 
case of a general legacy. 

4. A residuary legacy embraces only that which remains Residuary. 
after all the bequests of the will are discharged. 

5. All other legacies are general legacies. General. 

§ 2719. s 2. When a person dies intestate all his PLrOp- Order of sale 
perty, real and personal, without any distinction between inteuaia ? 
them, is chargeable with the payment of his debts, except as 
otherwise provided in this act and the act relating to procedure 
of probate courts in the settlement of estates. 

§ 2720.33. The property of a testator, except as other- order of sale 
wise specially provided for in this act and the act relating to reer hie 
procedure of probate courts in the settlement of estates must 
be resorted to for the payment of debts, in the following 
order : 

1. The property which is expressly appropriated by the 
will for the payment of the debts. 

2. Property not disposed of by the will. 

3. Property which is devised or bequeathed to a resid- 
uary legatee. 

4. Property which is not specifically devised or be- 
queathed; and 

5. All other property ratably. Before any debts are 
paid, the expenses of the administration and the allowance to 
the family must be paid or provided for. 

§ 2721. s4. The property of a testator, except as Legacies, how 
otherwise specially provided in this act, and the act relating debts. 
to procedure of probate courts in the settlement of estates," 
must be resorted to for the payment of legacies, in the fol- 
lowing order: 

1. The property which is expressly appropriated by 
the will for the payment of the legacies. 

2. Property not disposed of by the will. 

3. Property which is devised or bequeathed to a residu- 


ary legatee. 
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{nterest. 
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4. Property which is specifically devised or bequeathed. 

§ 2722. s5. Legacies to husband, widow, or kindred 
of any class are chargeable only after legacies to persons not 
related to the testator. 

§ 2723. s 6. Abatement takes place in any class only as 
between legacies of that class, unless a different intention is 
expressed in the will. 

§ 2724. s 7. In a specific devise or legacy, the title 
passes by the will, but possession can only be obtained from 
the personal representative, and he may be authorized by 
the probate court to sell the property devised and bequeathed, 
in the cases herein provided. 

§ 2725. s 8. The rights of a purchaser or ineumbrancer 
of real property, in good faith and for value derived from 
any person claiming the same by succession, are not impaired 
by any devise made by the decedent from whom succession is 
claimed, unless the instrument containing such devise is duly 
proved as a will, and recorded in the office of the clerk of 
the probate court having jurisdiction thereof, or unless writ- 
ten notice of such devise is filed with the recorder of the 
county where the real property is situated, within four years 
after the devisor’s death. 

§ 2726. s 9. Where specific legacies are for life only, 
the first legatee must sign and deliver to the second legatee, 
or, if there is none, to the personal representative, an inven- 
tory of the property, expressing that the same is in his 
custody for life only, and that, on his disease, it is to be de- 
livered and to remain to the use and for the benefit of the 
second legatee, or to the personal representative, as the case 
may be. 

§ 2727. s 10. In case of a bequest of the interest or in- 
come of a certain sum or fund, the income accrues from the 
testator’s death. 

§ 2728. s 11. A legacy or gift in contemplation, fear, 
or peril of death, may be satisfied before death. 

§ 2729. 312. Legacies are due and deliverable at the 
expiration of one year after the testator’s decease. Annuities 
commence at the testator’s decease. 

§ 2730. s 13. Legacies bear interest from the time when 
they are due and payable, except that legacies for maintenance, 
or to the testator’s widow, bear interest from the testator’s 
decease. 


a 
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§ 2731. s14. The four preceding sections are in all Construction — 
cases to be controlled by a testator’s express intention. 

§ 2732. 315. Where it appears, by the terms of a Executor 
will, that it wasthe intention of the testator to commit the the tenor 
execution thereof and the administration of his estate to any 
person as executor, such person, although not named executor, 


is entitled to letters testamentary in like manner as if he had 


been named executor. : 
§ 2733. 316. An authority to an executor to appoint Power to 
. : appoint 
an executor is void. is invalid. 


§ 2734. 317. No person has any power, as an executor, Executor 
until he qualifies, except that, before letters have been issued, until yualifiea, 
he may pay funeral charges, and take necessary measures for 
the preservation of the estate. 

§ 2735. 818. The provisions of this Chapter [Title] in Provisions 
relation to the revocation of wills apply to all wills made by ““°"® 
any testator living at the expiration of one year from the 
time it takes effect. 

§ 2736. 319. The provisions of this Chapter [ Title] do pyceution 
not impair the validity of the execution of any will made tion ofprior 


before it takes effect or affect the construction of any affected. 
such will. 

§ 2737. s 20. The validity and interpretation of wills, yo jaw of 
wherever made, are governed, when relating to property {yi Rhee 
within this Territory, by the law of this Territory. 
 -§ 2788. s 21. Those to whom property is given by will rianiiity of 
are liable for the obligations of the testator in the cases and for teatator's 
to the extent prescribed by the act relating to procedure of acta 


probate courts in the settlement of estates. 
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SUCCESSION. 


SECTION. SECTION. 
2739 Succession defined. 2751 When they exceed or fall short 
2740 Property, real and _ personal, of such share. 


passes to heir, subject to con- 2752 What are advancements. 
trol of probate court, and pos- 2753 Value of, how determined. 


session of administrator. * 2754 When heir advanced to dies be- 

2741 Rules of succession. fore decedent. 

2742 Illegitimate children inherit in 2755 Inheritance of husband and 
certain cases, wife from each other, 

2743 The mother is successor to ille- 2756 When estate goes to decedent’s 
gitimate child. mother. 

2744-2748 Degrees of kindred, how 2757 Inheritance by right of repre- 
computed. sentation. 

2749 Relatives of half-blood inherit 2758 Aliens resident inherit like citi- 
equally with whole-blood in zens; non-resident excluded. 
same degree. 2759 When succession not claimed, 

2750 Advancements part of distribu- how probate court to proceed. 
tive share. 2760 Suecessor liable for decedent’s 

obligations. 
Succession § 2739. 81. Succession is the coming in of another 
defined. ; : F ? 
March 13, 1884to take the property of one who dies without disposing of it 
by will. 
Who first § 2740. s2. The property, both real and personal, of 
succeeds 


to posses one who dies without disposing of it by will, passes to the 

not devised heirs of the intestate, subject to the control of the probate 
court, and to the possession of any administrator appointed 
‘by that court for the purposes of administration. 

Succession § 2741. s 3. When any person having title to any estate 

tribution of not otherwise limited by marriage contract, dies without dis- 
posing of the estate by will, it is succeeded to and must be 
distributed, unless otherwise expressly provided in this act 
and the act relating to procedure of probate courts in the 
settlement of estates subject to the payment of his debts, in 
the following manner: 

1. If the decedent leave a surviving husband or wife, 
and only one child, or the issue of one child, in equal shares 
to the surviving husband, or wife and child, or issue of such 
child. If the decedent leave a surviving husband or wife, 


and more than one child living, or one child living, and the 
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issue of one or more deceased children; one-third to the 
surviving husband or wife, and the remainder in equal shares 
to his children, and to the issue of any deceased child, by 
right of representation; but if there be no child of the 
decedent living at his death, the remainder goes to all of his 
lineal descendants; and if all of the descendants are in the 
same degree of kindred to the decedent, they share equally, 
otherwise they take according to the right of representation. 
If the decedent leave no surviving husband or wife, but leave 
issue, the whole estate goes to such issue, and if such issue 
consists of more than one child living, or one child living, and 
the issue of one or more deceased children, then the estate 
goes in equal shares to children living, or to the child living, 
and the issue of the deceased child or children by right of 
representation. 

2. Ifthe decedent leave no issue, the estate goes one- 
half to the surviving husband or wife, and the other to the 
decedent’s father and mother, in equal shares, and if either be 
dead, the whole of said half goes to the other. If there be 
no father or mother, then one-half goes in equal shares to the 
brothers and sisters of the decedent, and to the children of 
any deceased brother or sister, by right of cepresentation. If 
the decedent leave no issue, nor husband nor wife, the estate 
must go to his father and mother in equal shares, or if either 
be dead, then to the other. 

3. If there be neither issue, husband, wife, father 
nor mother, then in equal shares to the brothers and 
sisters of the decedent, and to the children of any deceased 
brother or sister, by right of representation. 

4. If the decedent leave a surviving husband or wife, 
and neither issue, father, mother, brother, nor sister, the 
whole estate goes to the surviving husband or wife. 

5. Ifthe decedent leave neither issue, husband, wife, 
fathers, mother, brother, nor sister, the estate must go 
to the next of kin, in equal degree, excepting that when there 
are two or more collateral kindred, in equal degree, but 
claiming through different ancestors, those who claimed 
through the nearest ancestors must be preferred to those 
claiming through an ancestor more remote. 

6. If a decedent leave several children, or one child 
and the issue of one or more children, and any such 
surviving child dies under age, and not having been married, 
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events. 


The mother is 
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illegitimate 
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computed. 
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all the estate that came to the deceased child by inheri- : 
tance from such decedence descends in equal shares to the 
other children of the same parent, and to the issue of any 
such other children who are dead, by right of representation. 

7. If, at the death of such child who dies under 
age, not having been married, all the other children of 
his parents are also dead, and any of them have left issue, 
the estate that came to such child by inheritance from his 
parents descends to the issue of all other children of the same 
parent; and if all the issue are in the same degree of kindred 
to the child, they share the estate equally, otherwise they take 
according to the right of representation. 

8. If the decedent be a widow or widower, and leave 
no kindred, and the estate or any portion thereof was 
common property of such decedent and his or her deceased 
spouse, while such a spouse was living, such common prop- 
erty shall go to the father of such deceased spouse, or if 
he be dead, to the mother. If there be no father nor mother, 
then such property shall go to the brothers and sisters of such 
deceased spouse, in equal shares, and to the lawful issue of 
any deceased brother or sister of such deceased spouse, by 
right of representation. 

9. If the decedent leave no husband, wife, or kindred 
and there be no heirs to take the estate or any portion 
thereof, under subdivision & of this section, the same shall be 
disposed of in the manner provided in section 22 of this 
Title, for the disposal of estates of non-resident foreigners. 

§ 2742. s4. Every illegitimate ehild is an heir of the 
person who acknowledges himself to be the father of such 
child; and in all cases is an heir of his mother; and inherits 
his or her estate, in whole or in part as the case may be, in 
the same manner as if he had been born in lawful wedlock. 
The issue of all marriages null in law, or dissolved by divorce, 
are legitimate. (1) 

§ 2743. s 5. If an illegitmate child dies intestate, with- 
out lawful issue, his estate goes to his mother, or, in case of 
her decease, to her heirs at law. 

§ 2744. s6. The degree of kindred is established by 
the number of generations, and each generation is called a 
degree. a. 


(1) See. 11 Edmunds-Tucker Law. ' 
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§ 2745. 37. The series of the degrees forms the line; Same. 
the series of degrees between persons who descend from one 
another is called direct or lineal consanguinity, and the series 
of degrees between persons who do not descend from one 
another, but spring from a common ancestor, is called the 
collateral line or collateral consanguinity. 
§ 2746. 38. The direct line is divided into a direct line same. 
descending and. a direct Jine ascending. The first is that 
which connects the ancestors with those who descend from 
him. The second is that which connects a person with those 
from whom he descends. 
§ 2747. s9. Inthe direct line there are as many degrees same. 
as there are generations. Thus the son is, with regard to the 
father, in the first degree; the grandson in the second; and 
vice versa with regard fo the father and grandfather towards 
the sons and grandsons. 
§ 2748. 810. In the collateral line the degrees are game. 
counted by generations, from one of the relations up to the 
common ancestor and from the common ancestor to the other 
relations. In such computation the decedent is excluded, the 
relative included, and the ancestor counted but once. Thus, 
brothers are related in the second degree; uncle and nephew 
in the third degree; cousins german in the fourth, and so on. 
. § 2749. s11. Kindred of the half-blood inherit equally retatives Mi 
with those of the whole-blood in the same degree, unless the?" *?!°°% 
inheritance come to the intestate by descent, devise, or gift 
of some one of his ancestors, in which case all those who are Mareh 13, 1884, 
not of the blood of such ancestor must be excluded from 
such inheritance. 
§ 2750. 312. Any estate, real or personal, given by the advancements 


: : : : ° constitute part 
decedent in his lifetime as an advancement to any child, or of distributive 


other lineal descendant, isa part vf the estate of the decedent pe 
for the purposes of division and distribution thereof among 
his issue, and must be taken by such child or other lineal 
descendant, toward his share of the estate of the decedent. 

 § 2751. 83 18. If the amount of such advancement sayancements 
exceeds the share of the heir receiving the same, he must be Intch, oF not” 
excluded from any further portion in the division and distri- ashes 
bution of the estate, but he must not be required to refund 
any part of such advancement; and if the amount so received 
is less than his snare, he is entitled to so much more as will 


give him his full share of the estate of the decedent. 


\ 
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What are ad- 9 2752. 814. All gifts and grants are made as advance- 

vancements. - ¥ 4 5 J 
ments, if expressed in the gift or grant to be so made, or if 
charged in writing by the decedent as an advancement, or 
acknowledged in writing as such by the child or other sueces- 
sor or heir. 


eee § 2753. 315. If the value of the estate so advanced is 
how determin- expressed in the conveyance, or in the charge thereof made 
ed > 


by the decedent, or in the acknowledgment of the party 
receiving it, it must be held as of that value in the division 
and distribution of the estate; otherwise, it must be estimated 
according to its value when given, as nearly as the same can 
be ascertained. 

When heir § 2754. 8316. If any child, or other lineal descendant 


dies before de- receiving an advancement, dies before the decedent, leaving 
issue, the advancement must be taken into consideration in 
the division and distribution of the estate, and the amount 
thereof must be allowed accordingly by the representatives of 
the heirs receiving the advancement, in like manner as if the 
advancement had been made directly to them. 


ie od § 2755. 317. The provisions of the preceding sections 
husband and ; F ; 
wife from each Of this chapter, as to the inheritance of the husband and wife 


oat from each other, apply only to the separate property of the 
decedents. 
Estate goes to § 2756. s18. If the decedent leave no issue, nor hus- 


the mother; to 


the tather, band nor wife, and the mother be living, the estate goes to 
the mother. If the decedent leave an estate which came to 
him as an advancement from his father, and he be living, such 

. estate goes to the father. 


Inheritance by § 2757. 319. Inheritance or succession by ‘‘right of 

representation x oh 

March 13, 18st. representation’’ takes place when the descendants of any 
deceased heir take the same share or right in the estate of 
another person that their parents would have taken in living. 
Posthumous children are considered as living at the death of 


their parents. 


Aliens may § 2758. s 20. Resident aliens may take in all cases by 
inherit, when : ans . 
and how. succession as citizens; and no person capable of succeeding 


under the provisions of this Title is precluded from such 
succession by reason of the alienage of any relative; but no 
non-resident foreigner can take by succession unless he 
appears and claims such succession within five years after the 
death of the decedent to whom he claims succession. 
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§ 2759. s 21. When succession is not claimed as provid- Succession not 
claimed, how 


ed in the preceding section, the probate court must proceed property must 
as provided in Chapter XI. of the ‘Act relating to proced- 
ure of probate courts in the settlement of estates.’’ 

§ 2760. s 22. Those who succeed to the property of a successor 


" . F . > ‘ liable for de- 
decedent are liable for all his obligations in the cases and to codents 
obligations. 


the extent prescribed by the act relating to procedures of 
probate courts in the settlement of estates. 


AN ACT CONCERNING OCCUPYING CLAIMANTS. 


SECTION. SECTION. 

2761 Occupying claimants entitled to 2768 Successful claimant may de- 
be paid for lasting improve- mand the value of the land or 
‘ments. pay amount assessed against 

2762 The provisions of this act apply him, 
to claimants of lands sold for 2769 If successful claimant pay the 
taxes, amount awarded against him 

2763 When judgment rendered, jury, he shall have a writ of pos- 
how drawn. session. 

2764 Jury to value improvements, 2770 Successful claimant entitled to 
damages and the land without possession if tender of deed is 
improvements. made and value refused. 

2765 If juror be disqualified, ad- 2771 When occupying claimant en- 
ditional may be drawn. titled to decree for title. 

2766 Jury to report to the clerk; for 2772 Plaintiff entitled to execution 
good cause the court may order for possession only under this 
a new valuation. act. 


2767 Court shall render judgment, 2773 In certain cases purchase money 
must be refunded. 
2774 When act takes effect. 


§ 2761. s 1. Im all cases, any occupying claimants, occupying 
claimants in 


being in quiet possession of any lands or tenements for which certain cases 
entitled to be 


such person can sbow a plain and connected title, in law or paid for last- 


ing improve- 


equity derived from the records of some public office, or ments made 
by them on 


being in quiet possession of, and holding the same by deed, neva eS 
devise, descent, contract, bond or agreement, from and under la. 
any person claiming title as aforesaid, derived from the re- 
cord of some public office, or by deed duly authenticated 
and recorded, or being in quiet possession of, and holding the 
same under sale on execution or order of sale, against any 
person claiming title as aforesaid, derived from the records of 


some public office, or by deed duly authenticated and re- 
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corded; or being in possession of, and holding any land under 
any sale for taxes authorized by the laws of this Territory, or 
any person in quiet possession of any land, claiming title 
thereto and holding the same under sale and conveyance, 
made by executors, administrators, or guardians, or by any 
other person or persons in pursuance of any order of the court 
or decree in chancery, when lands are or haye been directed 
to be sold and the purchaser or purchasers thereof have ob- 
tained title to and possession of the same without any fraud 
or collusion on his or her, or their part, shall not be evicted 
or turned out of possession by any person or persons who 
shall set up and prove an adverse and better title to said lands 
until said occupying claimant, his, her or their heirs shall be 
paid the full value of all lasting and valuable improvements 
made on such lands by such occupant claimant, or by the 
person or persons under whom he, she or they may hold the 
sume, previous to receiving actual notice by the commence- 
ment of suit on such adverse claim by which eviction may be 
effected unless such occupying claimant shall refuse to pay 
the person so setting up and proving an adverse and better 
title; the value of the land without the improvements made 
thereon as aforesaid, upon the demand of the successful claim- 
ant or his heirs as hereinafter provided; Provided, That 
this article shall not apply to persons occupying and claiming 
any lands granted to this Territory, or granted to, or pur- 
chased by any company to aid in the construction of any 
works of internal improvement in this Territory. 

§ 2762. s 2. The title by which the successful claimant 
succeeds against the occupying claimant in all eases of lands 
sold for taxes by virtue of any of the laws of this Territory, 
shall be considered an adverse and better title under the pro- 
visions of this act, whether it be the title under which the 
taxes were due, and for which said land was sold, or any 
other title or claim whatever; and the occupying claimant 
holding possession of land sold for taxes as aforesaid, having 
the deed of a collector of taxes, or county clerk, or other 
proper officer for such sale for taxes, or a certificate of sale 
of said land from a collector of taxes or other proper officer, 
or shall claim under the person or persons who hold: such 
deed or certificate, or any other title or claim whatever shall 
be considered as having sufficient title to said land to demand 
the value of improvements under the provisions of this act. 
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§ 2763. s3. The court rendering judgment in any case When judg. 
: ? “ ment rendered 


provided for by this act against the occupying claimant, shall journal entry 
at the request of either party cause a journal entry thereof to 

be made; and the sheriff, or United States marshal and clerk 

of the court, when thereafter required by either party, shall 

meet and draw from the juty box a jury of twelve men of Jury to assess 
the jurymen returned to serve as such for the proper district, improvements 
in the same manner as the clerk and marshal of court are 

required by law to draw a jury in other cases; and immedi- 

ately thereupon the clerk shall issue an order to the sheriff 

or marshal under the seal of the court, setting forth the 

name of the jury, and the duty to be performed under 

this act. 

§ 2764. s4. The jury drawn and named in said order Jury to value 
shall immediately, on being notified by the sheriff or marshal, TP ere 
proceed to view the premises in question, and then and there, 
on oath. or affirmation, to be administered by any competent 
authority, assess the value of all lasting and valuable im- 
provements made as aforesaid, on the lands in question previ- 
ous to the party receiving actual notice as aforesaid, of such 


And assess 


adverse claim; and shall also assess the damages, if any, 2 
which said land may have sustained by waste, together with \20¢. Ww" 
the net annual yalue of the rents and profits which the oceupy- 
ing claimant may have received from the same after having 


received notice of the plaintiff's title by service of a summons, 


and deduct the amount thereof from the estimated value of 
such lasting and valuable improvements; and said jury shall And assess 


. ‘ y , value of the 
also assess the value of the land in question, at the time of land without 


z iB e . improvements 
rendering judgment as aforesaid, without the improvements 
made thereon or damages sustained by waste as aforesaid. 


§ 2765. 85. In case any one or more of the jury I any juror 
, Grawn be 


named in said order, shall be absent from the district, or of disqualified 

; q j 2 : additional may 
kin to either party, or from any other cause, disqualified or be drawn. 
unable to serve upon such jury, additional jurymen shall be 


drawn or summoned in the same manner as if originally 


drawn and named in said order. 


§ 2766. s6. The jury shall sign and seal their respec- Jury to seal 


their assess- 


tive assessments and valuations aforesaid, and deposit the ments and 
valuations 


same with the clerk of the court by whom they were ap- and deposit 
pointed, before the first day of the next term of said court clerk. 
after said order is made; and if either party shall think him- 


self or herself aggrieved by any such assessment or valuation 


‘ 
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hew one, 


If jury mag Ae 
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pleadings. 
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pay sum 
allowed 

by jury. 
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awarded 
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he shall have 
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aforesaid, he or she may apply to the court. at the term to 
which the proceedings are returned, and said court may, upon 
good cause shown, set aside such assessment or valuation and 
order a new valuation, and appoint another jury as herein- 
before provided, who shall proceed in the same manner as 
hereinbefore directed. ; 

§ 2767. s 7. If the jurors shall report a sum in favor 
of the plaintiff or plaintiffs in said action, for the recovery of 
real property on the assessment and valuation of the valuable 
and lasting improvements, and the assessments of damages 
for waste, and net annual value of the rents and profits, the 
court shall render a judgment therefor without pleadings, and 
issue executions thereon as in other cases; or if no excess be 
reported in favor of said plaintiff or plaintiffs, then in either 
case the said plaintiff or plaintiffs shall be thereby barred 
from having or maintaining any action for mere profits. 

§ 2768. s 8. If the jurors shall report the same in favor 
of the occupying claimant or claimants, on the assessment 
and valuation of the valuable and lasting improvements, de- 
ducting therefrom the damages, if any sustained by waste, 
with the net annual value of rents and profits which the de- 
fendant or defendants may have received after commencement 
of the action of ejectment as aforesaid, the successful claim- 
ant, his heirs, they being minors, may at his or her, or their 
election either demand of the occupying claimant the value 
of the land without improvement so as aforesaid assessed, 
and tender a deed of the land in question to the occupying 
claimant, or he, she or they may pay the occupying claimant 
the sum so allowed by the jurors in his favor within such 
reasonable time as the court shall allow. 

§ 2769. s 9. 1f the successful claimant, his heirs, or 
the guardian of such heirs, they being minors, shall elect to 
pay and do pay to the occupying claimant, the sum so 
reported in his favor by the jurors, within such reasonable 
time as the court may have allowed for the payment thereof, 
then a writ of possession shall issue in favor of said success- 
ful claimant, his heirs, or the guardian of such heirs. 

§ 2770. s 10. If the successful claimant, his heirs, or 
the guardian of said heirs, they being minors, shall elect to 
receive the value without improvements, so as aforesaid as- 
sessed to be paid by the occupying claimant within such 
reasonable time as the court may allow, and shall tender a 
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general warrantee deed of the land in question, conveying If successful 
~~ ~ claimant elect 


such adverse or better title within said time allowed by the to receive 2 
¥ vaiue o an 
court for the payment of the money in this section mentioned, 44 tender 
A Pi ; : deed therefor, 
and the occupying claimant mentioned shall refuse or neglect #4 payment 


negle ted, he 


to pay said money (the value of the land without improve- feted 
ment) to the successful claimant, his heirs or their guardians, jossession 
within the time limited aforesaid, then a writ of possession 

shall be issued in favor of said successful claimant, his heirs 

or their guardians. 

§ 2771. 811. The occupying claimant, or his heirs, ‘dati 
shall in no case be evicted from the possession of such land, claimant, shal? 
unless as is provided in the two preceding sections, when an ‘f he apply for 
application is made for the value of improvements under this '™PTevements 
law; and in all cases where the occupying claimant or claim- 
ants, or his or their heirs shall have paid into court the value 
of the lands in question, without improvements, within the 
time allowed by the court (when an election has been made 
by the successful claimant or claimants, his or their heirs or 
guardians as aforesaid, to surrender any tract of land under When oceupy- 


ing Claimant 


the provisions of this act) such occupant, or his heirs, may at pays value of 


and into court 


any time after such payment shall have been made, filed his, * successful 


> claimant elect 
to receive it, 


her, or their petition in the court where such judgment of {0 "eceive it, 
to a decree 


eviction was obtained, and obtained a decree for the title of yi 
such land if the same has not been previously conveyed to 
such occupant as aforesaid. 


§ 2772. s 12. The plaintiff shall be entitled to an pisintitten- 


. . . . titled to exe- 
execution for the possession of his property in accordance cution for 


. ee ° ° possession 
with the provisions of this act, but not otherwise. _ only under this 
act. 
§ 2773. 813. Whenever any land sold by an executor, pana soia py 
administrator, guardian, sheriff or marshal or commissioner {pert tte, 
afterwards 


of court, is afterwards recovered in the proper action of any recovered by 
certain person 


person originally liable or in whose hands the land would be not entitled to 
possession 


liable to pay the demand or judgment, for which or for whose until pur- 
benefit the land was sold or any one claiming under such is refunded” 
person, tbe plaintiff shall not be entitled to the possession of 
the land until he has refunded the purchase money with 
interest, deducting therefrom the value of the use, rents and 
profits and injury done by waste and cultivation, to be assessed 
under the provisions of this act. 

§ 2774. 314. This act shall take effect from and after Act takes 
its passage and approval. 

{ Approved, March 8th, 1888. | 


132 RELATING TO PROPERTY. | 


‘ 


CHAPTER II. 


WATER RIGHTS. 


SECTION. x SECTION. 
2775 Selectmen made water commis- 2782-2783 Continued. 
sioners; their duties. owner; may be conveyed with 
2776 Disputes as to water rights, how land. 
settled; commissioners have 2784 Exempt from taxation, 
power to administer oaths. 2785 Waste of surplus water pro- 
2777 Certificates to parties having hibited; damages caused by to 
water rights. ‘ aggrieved party. 
2778 To be recorded. 2786 Definition of terms. 
2779 Suits not to be brought until 2787 Preference rights to use water. 


commissioners have decided. 2788 Right of way for certain pur- 


2780 Vested rights for certain uses of poses. 
water. 2789 Corporations may be formed for 
2781 Secondary rights. : distribution of water, with 
2782-2783 Water rights, how meas- power to-levy taxes and assess- 
ured; may be personal prop-— ments, and form irrigation dis- 
erty or otherwise at option of tricts. 
Pieciite' walate § 2775. s 1. The selectmen of the several counties of 


water commie. this Territory are hereby created ex-officio water commis- 
powersand sioners for their respective counties, whose powers and 
nage iss, duties shall be to make, or cause to be made and recorded, 
such observations, from time to time, as they may deem 
necessary, of the quantity and’ flow of water in the natural 
sources of supply, and to determine, as near as may be, the 
average flow thereof at any season of the year, and to receive, 
hear and determine all claims to the use of water, and on the 
receipt of satisfactory proof of any right to the use of water 
having vested, to issue to the person owning such right a cer- 
tificate therefor for recording, and to generally oversee, in 
person, or by agents appointed by them, the distribution of 
water within their respective counties, from natural sources 
of supply, to all the corporations, or persons, having joint 
rights in and to any natural source of supply, and to fairly 
distribute, according to the nature and extent of recorded 
rights, and according to law, to each of said corporations, or 
persons, their several portions of such water; and in case of 
dispute between any of such persons, or corporations, as to 
the nature, or extent, of their rights to the use of water, or 


right of way, or damages therefor, of any one or more of 
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such persons, or corporations, to hear and decide upon all 
such disputed rights, and to file a copy of their findings and 
decisions as to such rights, with the county recorder, and to 
distribute the water according to such findings or decision, 
unless otherwise ordered by a court of competent jurisdiction. 

§ 2776. s 2. In cases where persons, or corporations, Disputes aa to 
use water in different counties from the same natural source how settled.’ 
of supply, the water commissioners of each of said counties 
shall unite in appointing, either from among their number or 
otherwise, as they may determine, a board of reference of not 
less than three competent persons, to hear and decide all rep. 20, 1880. 


Commission- 


disputes in regard to water rights in and to such natural (27% 
source of supply, and they shall file a copy of their decision Lp tab tess 
with the county recorders of eavh of said counties; said water“ 
commissioners and members of the board of reference shall 
each, respectively, have power to administer oaths, and if 
any person who may be duly sworn in any matter in relation 
to the nature, extent, or exercise of any right or duty 
under any of the provisions of this act, shall falsely swear, 
such person shall be deemed guilty of perjury. : 

§ 2777. s 3. The certificate of the water commis- Certificates 


to be issued 


sioners shall state generally the nature and extent of the right showing. 
to use water of the person, or corporation, to whom it is is- water rights. 
sued, and must be filed with the county recorder for recording. 
**§ 2778. s 4. It shall be the duty of the county recorder county 

of each county, upon any certificate of water commissioners inust record 
being filed in his office, as prescribed by this act, and upon Tete 
any findings or decisions of any commissioners, or board of 
reference, as to the extent of any of such rights, and upon 
payment of the fees allowed by law for such service, to 
record, in a book, or books, to be kept by him for such pur- 
poses, all such certificates, findings and decisions, which said 
record shall be deemed to impart notice to all persons whom- 
soever of the contents thereof, and shall be prima facie 
evidence of the existence and verity of the facts therein 
recited, 

e2779. s5. No person, or corporation, shall maintain yo suits to be 
any suit, at law or in equity, for the determination of the forwater | 


rights until 


existence or extent of any right, or rights, to the use of water afier te 


commission 


in this Territory, until after the decision of the proper county ers have 


commissioners, or of the proper board of reference, as the decision. 


case may be, unless said commissioners, or board, shall fail 
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and neglect to hear and decide such person’s claim of right 
to use of water for more than three months after such person 
may have presented, in writing, his claim, or claims, and 
evidence in support thereof, for adjudication. Provided, 
This section shall not be construed to affect or impair the 
authority or jurisdiction of any court in the issuance of a 
temporary injunction or restraining order in such cases, or to 
abridge the right of any person aggrieved by any such decision 
to maintain any lawful suit, or appeal, after such decision may 
have been made, 

§ 2780. s 6. A right to the use of water for any useful 
purpose, such as for domestic purposes, irrigating lands, pro- 
pelling machinery, washing and sluicing ores, and other like 
purposes, is hereby recognized and acknowledged to have 
vested and accrued, as a primary right, to the extent of, and 
reasonable necessity for such use thereof, under any of the 
following circumstances: 

1. Whenever any person or persons shall have taken, 
diverted and used any of the unappropriated water of any 
natural stream, water course, lake, or spring, or other natural 
source of supply. 

2. Whenever any person or persons shall have had the 
open, peaceable, uninterrupted and continuous use of water 
for a period of seven years. 

§ 2781. s 7. A secondary right to the use of water for 
any of said purposes is hereby recognized and acknowledged 
to have vested and accrued (subject to the perfect and com- 
plete use of all primary rights) to the extent of and reason- 
able necessity for such use thereof, under any of the following 
circumstances : 

1. Whenever the whole of the waters of any natural 
stream, watercourse, lake, spring, or other natural source of 
supply has been taken, diverted and used by prior appropri- 
ators for a part, or parts, of each year only; and other 
persons have subsequently appropriated any part, or the 
whole, of such water during any other part of such year, such 
person shall be deemed to have acquired a secondary right. 


2. Whenever, at the time of an unusual increase of 
water exceeding seven years’ average flow of such water, at 


the same season of each year, all the water of such average " 


flow then heing used by prior appropriators, and other per- 


J 
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sons appropriate and use such increase of water, such persons 
shall be deemed to have acquired a secondary right. 

§ 2782. s 8. A right to the use of water may be Rights to the 
measured by fractional parts of the whole source of supply, how measured 
or by such fractional parts, with a limitation as to periods of 
time when used, or intended to be used; or it may be measured 
by cubic inches, with a limitation as to periods of time when 
uséd, or intended to be used; or it may be measured by cubic 
inches, with a limitation specifying the depth, width and 
declination of the water at point of measurement, and, if 
necessary, with a further limitation, as to periods of time 
when used, or intended to be used, and such right may be 
appurtenant to the Jand upon which such water is used, or it Water rights 


may be 


may be personal property, at the option of the rightful owner persona! 
of such right, and a change of the place of use of water shall otherwise. 
in no manner affect the validity of any person’s right to use 

water, but no person shall change the place of use of water, 

to the damage of his co-owners in such right, without just 
compensation. ; 

§ 2783. s 9. A continuous neglect to keep in repair any yesiect to use 
means of diverting, or conveying, water, or a continuous bho: a ee 
failure to use any right to water, for a period of seven years abandonment 
at any time after the passage of this act, shall be held to be sal, aah 
abandonment and forfeiture of such right, and whenever 
hereafter a conveyance of any parcel of land is executed, and 
a right to the use of water has been continuously exercised 
from the time of its first appropriation, in irrigating such 
land, such right shall pass to the grantee of such conveyance ; Water rights 


i 4 . Serie oy tae ss may be con 
and in cases where such right has been exercised in irrigating veyed with 


© the land. 

different parcels of land at different times, such right shall Feb, 20, 1880 
pass to the grantee of any parcel of land on which such right 
was exercised next preceding the time of the execution of any 
conveyance thereof; subject however, in all cases, to payment 
by the grantee of any such conveyance, of all amounts 
unpaid on any assessment then due upon any such right. 
Provided, That in any of the cases mentioned in this section, 
any such right to the use of water, or any part thereof, may 
be reserved by the grantor of any such conveyance, by 
making such reservation in express terms inserted in such 
conveyance. 

~ § 2784, 810. All rights to the use of water, and means 


of diverting water, shall be exempt from taxation, except for 
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the purpose of regulating the exercise of the use of such 
right, in all cases where the land, or other property, upon 
which the water pertaining to such rights is assessable for tax- 
ation, but in making the assessment the assessor shall estimate 
the increased value of such land, or other property, caused 
by the use of such water. 

§ 2785. s 11. It shall be the duty of all persons using 
water from any natural source of supply, to provide suitable 
ditches for conveying surplus water again into the natural 
channel, or other place of use, to the satisfaction, or approval 
of the water commissioners; and if, through neglect so to 
provide such ditches, water is allowed to form pools, or 
marshes, or otherwise run to waste, or if any person shall 
turn, or use any water in a manner that damages the property 
of another, except when such turning, or using is in the prud- 
ent, careful exercise of such person’s lawful right to so turn, 
or use, such person or persons so offending shall be liable for 
damages to any aggrieved person entitled to the use of water 
from the same source of supply, and the water commission- 
ers may, on application, or of their own motion, cause the 
water supply to be diverted from such offending party until 
such waste ditches are provided. 

§ 2786. s 12. Whenever the terms mentioned in this 
section are employed in this act, they are employed in the 
sense hereinafter affixed to them, except where a different 
sense plainly appears: 

1. The term ‘‘person,’’ when applicable, includes 
‘‘firm,’’ ‘*partnership,’’ ‘‘joint stock company,’’ ‘‘associa- 
tion’’ and *‘corporation.’’ 

2. Words in the singular number may inelude the 
plural, and words in the masculine may include the feminine. 

3. The term ‘‘continuous use’’ includes use for that 
part of each year necessary for the purpose used for. 

§ 2787. s 14. Whenever the waters of any natural 
source of supply are not sufficient for the service of all those 
having primary rights to the use of the same, such water shall 
be distributed to each owner of such right in proportion to its 
extent, but those using the water for domestic purposes shall 
have the preference over those claiming for any other pur- 
pose, and those using the water for irrigating lands shall have 
preference over those using the same for any other purpose, 
except domestic purposes; Provided, Such preference shall 


> 
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not be exercised to the injury of any vested right, without 
just compensation for such injury. 

§ 2788. 815. All persons shall have the right of way Right of way 
across and upon public, private and corporate lands, or other Tee 
right of way, for the construction and repair of all necessary 
reservoirs, dams, water-gates, canals, ditches, or flumes, 
other means of securing and conveying water for any neces- 
sary public use, or for drainage, upon payment of just com- 
pensation therefor, but such right of way shall in all cases be 
exercised in a manner not to unnecessarily impair the practical 
use of any other right of way, highway, or public or private 
road, nor to unnecessarily injure any public or private 
property. 

§ 2789. 316. Whenever a majority of individuals own- Corporations 
ing several rights to the use of water, and a joint interest infordstribu. 
the means of diverting or conveying such water, or who may he 
desire to divert and use any unappropriated water, desire to 
organize themselves into an association for the purposes of 
regulating the diversion and distribution of such water, they 
may organize into a corporation in the manner provided in 
**An Act providing for incorporating associations for mining, Have power 
manufacturing, commercial, and other industrial pursuits,”’ collect 

assessments, 
approved February 18, 1870, and all amendments thereto, 
with power to levy and collect all necessary assessments, and 
the distribution of water to each stockholder may be regarded 


as the payment of dividends, and such corporation shall have 


perpetual succession, unless dissolved by three years’ non-use 
of its rights, or by a two-thirds majority vote of its members, 
at a meeting called for that purpose; in all cases of dissolu- 
tion, the property held by the corporation, shall revert to the 
members, in proportion to their rights therein, or they may 
organize into an irrigation district, under **An Act to incor- may gorm 


porate Irrigation Companies,’’ approved January 20, 1856, as dieamich, 
they may elect. (1) 


99 


(1) See chapter on Irrigation Companies, § 2403. 
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CHAPTER III. 


MINING 


SECTION, 
2790 Width of mining claims, 
2791 Defacing notice; unlawful inter- 


ference ; altering records ; pen- 
alty therefor; justices have 
jurisdiction. 


2792 Unlawfully extracting ores, and 
damages; arrests. 
2793 Miners’ lien. 


DISTRICTS AND 


PROPERTY. 


SECTION. 

2796 Fees. 

2797 Recorder of mining districts 
and public officers required to 
keep seal. 

Recorder of mining district; 
vacancies happening, where re- 
cords deposited; county re- 
corder to act in place of dis- 


2798 


trict recorder. 
2799 District recorder how to qualify. 
2800 To be responsible for acts of 
deputy, . 


2794 Copies, location notices, etc., 
recorded prima facie evidence; 
proviso, that recorder certify; 
seal of office. 

2795 County recorder to record min- 
ing rules, ete,; certified copy . 
prima facie evidence. 


§ 2790, s 1. Any mining claim which shall hereafter be 
located upon any vein or lode of quartz or other rock in place 
bearing gold, silver, cinnabar, lead, tin, copper or other val- 
uable deposits may extend three hundred feet on each side of 
the middle of the vein or lode at the surface. 

§ 2791. “? Any person or persons who shall wilfully 
or maliciously tear down or deface a notice posted on a min- 
ing claim, or take up or destroy any stake or monument 
marking any such claim, or interfere with any person lawfully 
in possession of said claim, or who shall alter, erase, deface or 
destroy any record kept by a mining recorder, shall be guilty 
of a misdemeanor, and upon conviction thereof shall be pun- 
ished by a fine of not less than twenty-five, nor more than one 
hundred dollars, or by imprisonment for not less than ten 
days, nor more than six months, or by both such fine and im- 
prisonment. Justices of the peace in their respective counties 
shall have jurisdiction of such offences. . 

§ 2792. 0) Any person wrongfully entering upon any 
maine or mining claim, and carrying away ores therefrom, or 
extracting and selling ores from any mine, being the property 
of another shall be liable to the owner or owners of said ore 
for three times the value thereof, recoverable by an action at 


a 
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law; and should the plaintiff file his affidavit that the defend- Damages. 
ant did unlawfully take ores, the defendant may be arrested **” "*” 
and held to bail, as in cases for the recovery of the possession q;rest, 

of personal property unjustly detained. 

§ 2793, (”) Any person or persons who shall perform Miners’ lien. 
any work or labor upon any mine, or furnish any materials 
therefor, in pursuance of any contract made with the owner or 
owners of such mine, or of any interest therein, shall be en- 
titled to a miner’s lien for the payment thereof upon all the 
interest, right and property in such mine by the person or 
persons contracting for such labor or materials at the time of 
making such contract; said lien may be enforced in the same 
manner and with the same effect as a mechanic’s lien, as pro- 
vided by the laws of Utah. 

§ 2794. “) Copies of notices of location of the mines, Copies of loca- 


tion notices of 


lodes and veins, and of tunnel sites recorded in the several mines, etc., re- 


mining districts, and of the mining rules and regulations in save evidence, 
force in the several mining districts, in like manner recorded =" 
shall be receivable in all the courts of this Territory, as 

prima facie evidence of such notices, rules and regulations ; 
Provided, The recorder of the district shall certify under his proviso: that 
hand and seal that such copies are full, true and perfect copies on 
from the records in his custody, The seal of office of the Seal of otice. 
mining recorder so certifying, affixed to such certificate shall 

be prima facie evidence of the fact of the election and quali- 

fication and official character of such mining recorder. 

— § 2795, () It shall be the duty of the county recorder, County re- 
of the several counties of this Territory to record the mining cord puning 
rules and regulations of the several mining districts in their 
respective counties; and when so recorded, certified copies certified copy 
thereof shall be received in all the courts of this Territory, evidence. 
as prima facie evidence of such rules and regulations. 

§ 2796. () The mining records of the several mining rees. 
districts shall be allowed the same fees for recording and 
making copies of any records in their custody as are now 
allowed by law for the services to county recorders. And it 
shall be the duty of each mining recorder upon request and 
payment or tender of the fees therefor, to make and deliver to 
any person requesting the same, duly certified copies of any 
records in his custody; and for a failure so to do, or for 
receiving larger fees for any such service than those herein . 


provided, such mining recorder shall be deemed guilty of a 
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misdemeanor, and upon conviction thereof shall be subject to 
the same penalties, provided against public officers in section 
20 of the act entitled ** An act to regulate fees and compen- 
sation for official and other services in the Territory of Utah,”’ 
passed February 20, 1874. 

Recorders of § 2797. “) Recorders of mining districts shall for the 


mining dis- 


tas public purposes of this act be deemed public officers, and the records 


Kelnceal in their custody shall be deemed public records, and they are 
hereby required to keep an official seal. 
Recorder of § 2798. s 5. Whenever there is a vacaney in the office 


mining district 


Feb. 1,1873 Of recorder of any mining district, or the person holding such 
office shall remove from the district leaving therein no quali- 
When oftice is fied successor in office; or whenever from any cause there is 


vacant or re- 


corder dis- no person in such district authorized to retain the custody and 


qualified re- 


porte mnatta give certified copies, of the records, it shall be the duty of 
with county the person having custody of the records to deposit the same 
in the office of the county recorder of the county in which 
such mining district, or the greater part thereof, is situated, 
County record- and the county recorder shall receive such records, and is hereby 
pincs.of dis. authorized to make and certify copies therefrom, and such 
certified copies shall be received in evidence in all courts and 
before all officers and tribunals in the same manner and to the 
same effect as if certified by aqualified recorder of the mining 
district. The production of a certified copy so made, shall 
be, without other proof, evidence that said records were 
properly in the custody of the county recorder. . 
Recorders of § 2799. s 1. That the recorders of the several mining 


triets forgive districts shall each take an oath of office and give a bond with 

Feb 19,1880. approved securities in the penal sum of one thousand dollars, 
which bond shall be approved by and filed in the office of the 
propate judge of their respective counties. 

Recorder re- § 2800. s 2. In cases where the recorder of any mining 

the acts of his district appoints a deputy, said recorder shall be responsible 


Peeey for the official acts of said deputy. 
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CHAPTER IV. 


CHATTEL 


SECTION, 


2801 Chattel mortgages void unless 
made according to this act 
where possession not delivered ; 
affidavit. 

2802 To be witnessed and acknow- 
ledged, and when satisfied re- 
leased. 

2803 To be recorded where; then no- 
tice. 

2804 Fees for recording, 

2805 When valid as to creditors and 


MORTGAGES. 


SECTION. 

2808 Provisions include bills of sale, 
etc. 

2809 How foreclosed. 

28310 Compensation of trustees, 

2811 Mortgagor liable for concealing. 
etc. mortgaged property. 

2812 Term ‘*mortgage’’ embraces 
deeds of trust, ete. 

2813 Exempt property not to be 
mortgaged except for purchase 
money, 
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2814 Not to apply to railroad con- 
tracts for use, etc., of rolling 
stock, etc. 


how long. 

2806 May be attached, on what terms, 
2807 Certified copies of record of 
mortgage evidence. 

§ 2801. s 1, 
yalid as against the rights and interests of any person, (other 
than the parties thereto), unless the possession of such 
personal property be delivered to, and retained by the 
mortgagee, or unless the mortgage provide that the property 
may remain in the possession of the mortgagor, and be 
accompanied by an affidavit of the parties thereto, or in case 
any party is absent, an affidavit of the parties present, and of 
the agent or attorney of such absent party, that the same is 
made in good faith to secure the amount named therein, and 
without any design to hinder or delay the creditors of the 
mortgagor. 

§ 2802. s 2. 
shall be witnessed ; acknowledged by the mortgagor, or person 
executing the same, and when the mortgage debt is satisfied 
shall be released by the mortgagee, in the.same manner as is 
provided for mortgages of real property. 

§ 28035. s 3. Every mortgage of personal property, to- must be re- 
gether with the affidavit and acknowledgment thereto, shall, notion tortie 
to constitute notice to third parties, be filed for record in the eased 
office of the recorder of the county where the mortgagor re- 
sides, or, in case he is a non-resident of this Territory, then 

_in the respective offices of the recorders of each and every 
county where the personal property may be at the time of 


No mortgage of personal property shall be Maren 1s, 1884. 
What neces- 
sary to validity 
of chattel 
mortgage. 


Every mortgage of personal property Acknowledg- 
ments. 
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Fees for re- 
cording. 


Valid against 
creditors. 


How long. 


Personal prop- 
erty, when 
liable to 
attachment. 


March 13, 1886. 


Uopy of mort- 
gage, in 
evidence. 


To include 
bills of sale, 
deeds, ete. 


RELATING TO PROPERTY. 


the execution of the mortgage; and each of said recorders 


shall, on receipt of such mortgage, endorse thereon the time. 


of filing the same with him, and shall promptly record the 
same, together with said affidavit and acknowledgment, in a 
book to be kept in his office, properly indexed and specially 
provided for the record of chattel mortgages, and when so re- 
corded deliver the same to the mortgagee. 

§ 2804. s 4. For his services as provided herein, the 
recorder shall be entitled to receive the same fees as are 
provided for like services in case of conveyances of real 
property. 

§ 2805. s 5. Any mortgage of personal property 
acknowledged and filed as hereinbefore provided, shall there- 
upon, if made in good faith, be good and yalid as against 
the creditors of the mortgagor, and subsequent purchasers 
and mortgagees, from the time it is so filed for record until 
the maturity of the entire debt or obligation for the security 
of which the same was given, and for a period of ninety 
days thereafter; Provided, The entire time shall not exceed 
one year. : 

§ 2806. s 6. Personal property mortgaged may be 
taken on attachment, if any legal cause for attachment exist, 
or on execution issued at the suit of a creditor of the mort- 
gagor, but before the property is so taken, the officer must 
pay or tender the mortgagee the amount of the mortgage 
debt and interest at the place where by its terms it is made 
payable, if such place is within this Territory. If it specifies 
no place of payment, or if it be payable without this Terri- 
tory, then he must deposit the amount thereof with the county 
treasurer of anv county wherein the mortgage is recorded, 
payable to the mortgagee, or his order. 

§ 2807. s 7. A copy of any mortgage of personal prop- 
erty made, acknowledged, and filed for record as provided in 
this act, certified by the recorder in whose office the same 
shall be filed, may be read in evidence in any court in this 
Territory without further proof of the execution of the origi- 
nal, if said original be lost or out of the control of the person 
wishing to use it. 

§ 2808. s 8. The provisions of the foregoing sections 
shall extend to and include all such bills of sale, deeds of 
trust, and other conveyances of personal property as shall 
have the effect of a mortgage or lien upon such property. 
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§ 2809. 89. An action for the foreclosure of a mortgage Mortgages of 

on personal property, or the enforcement of any lien thereon, erty foreclosed 
of whatever nature, may be commenced, conducted and con- on real prop 
cluded in the same manner as provided by law for the fore- 
closure of a mortgage or lien on real property, and without 
the right of redemption; Provided, That where the sum 
claimed is less than three hundred dollars, justices of the 
peace shall have jurisdiction for the foreclosure of the same. 
It shall be lawful for the mortgagor to insert in his mortgage 
the usual clauses of a deed of trust, with power of sale, on 
such notice and advertisement and in such manner as is pro- 
vided for the sale of personal property taken on execution in 
the trustee or trustees therein named, or in the sheriff of the 
county wherein said property is situated, and in such cases 
the trustee or trustees, or the sheriff of such county may 
advertise and sell such personal property as may be provided 
in such clauses or in such deed of trust; and any such sale 
made as aforesaid, the mortgagee, his representatives or 
assigns, may in good faith purchase the property so sold or 
any part thereof. 

§ 2810. 310. ‘The trustee or trustees making a sale of ppistees 
mortgaged property, as in the foregoing section provided, °°™Pe™*te™ 
shall be entitled to receive as compensation such fees as may 
be provided in such instrument, and failing such provision, 
or in case sales be made by sheriff, the same fees as upon 
sales of personal property on execution. 

§ 2811. s11. Any mortgagor, agent, servant or em- mortgagor's 
ployee of any mortgagor of personal property, who shall gonna ling, re- 
during the time such mortgage remains in force, destroy, destroy ng 
conceal, sell or otherwise dispose of the whole or any part of property. 
the property mortgaged, or who shall remove the same or any asker. 
part thereof from the Territory, without the written consent 
of the mortgagee, his legal representative or assigns, shall be 
deemed guilty of obtaining money under false pretenses, and 
on conviction thereof shall be punished by a fine not exceed- 
ing three times the value of the property described in the 
mortgage, or by inprisonment in the county jail not more 
than six months, or by both such fine and imprisonment at the 
diseretion of the court. 

§ 2812. 312. The term mortgage in the foregoing sec- Defining term 
tion shall embrace deeds of trust and all instruments intended see: 


as security for debt. 
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March 11, 1886 


Duty of mayor 
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peeare under 
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Tess. 
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§ 2813, 8 13. Nothing herein contained shall authorize 
any person tomortgage any part or portion of such person’s 
personal property as may be by law exempt from seizure and 
sale under execution, except as security for the purchase 
money therefor. 

§ 2814.8 13[15] This act shall not apply to contracts made 
by any railway company owning or operating a railway in this 
Territory, for the possession, use and conditional purchase of 
rolling stock and equipment to operate such railway, and 
containing the condition that the title shall not pass until full 
payment of the purchase price; and such contracts shall be 
valid as to all persons without recording the same. 


CHAPTER YV. 


RULES AND REGULATIONS UNDER TOWNSITE ACT. 


SECTION. 
2821 Authorities to make statement. 


SECTION, 
2815 Duty of mayor or judge of pro- 


bate under act of Congress. 

2816 Public notice to be given after 
entry. 

2817 Within what time, and where 
persons claiming land to file 
their claim. 

2818 Proceedings in case of adverse 
claimants, 

2819 Duty of the court; appeal given 
in case of adverse claimants. 

2820 Change of venue, 


§ 2815. “1 When the 


2822 Proportionate fe¢ or tender must 
be made before deed can be de- 
manded; when payments to be 
made. 

2823 When lands are taken for public 
use, 

2824 Disposition of unclaimed land. 

2825 Application of fund arising from 
sale of land. 

2826 Fees. 

2827 Amendment extending time. 


corporate authorities of any 


town or city, or the probate judge of any county in this 
Territory (who for the purpose of this act and of receiving 
and executing the trust declared by the act of Congress here- 
inafter mentioned), shall be deemed and is hereby designated 
as the judge of the county court for such county, in which 
any town or city may be situated shall have entered at the 
proper land office, the land or any part of the land settled and 
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occupied as the site of such town, pursuant to and by virtue 
of the provisions of the act of Congress, entitled ‘* An act 
for the relief of the inhabitants of cities and towns upon the 
public lands,’’ approved March 2d, 1867, and any amend- 
ments that may be made thereto, it shall be the duty of such 
corporate authorities or judge (as the case may be), and they 
are hereby directed and required to dispose of and convey the 
title to such land, or to the several blocks, lots, parcels or 
shares thereof, to the persons entitled thereto, to be ascer- 
tained as hereinafter prescribed. Deeds of conveyance for 
the same shall be executed by the mayor of the city or town 
under the seal of the corporation; when the entries shall 
be made by the corporate authorities of such city or town, 
and by the judge of probate when the entry shall be made by 
such judge, and in all cases said deeds shall be acknowledged 
before and certified by an officer competent under the laws of 
this Territory to take acknowledgments of deeds of convey- 
ance of real estate. 

§ 2816. ? That within thirty days after the entry of pupiic notice 
any such lands, the corporate authorities, or judge entering pele kes 
the same, shall give public notice of such entry in at least 
five public places within such town or city, and by publish- 
ing such notice in some newspaper printed and published in 
this Territory, having a general circulation in such town or 
city. Said notice shall be published once in each week for 

at least three successive months, and shall contain an accurate 
description of the lands so entered as stated in the certificate 
of entry or duplicate receipt received from the officer of the 
land office. 

§ 2817. ) That each and every person, or associa- within what 
tion, or company of persons, or corporation claiming to be where persons 
the rightful owner of possession, occupant or occupants, or toile their 
to be entitled to the occupancy or possession of such lands, 
or to any lot, block, share or parcel thereof, shall, within six 
months after the first publication of such notice, in person, or 
by his, her or their agent or attorney, sign a statement in 
writing, containing an accurate description of the particular 
parcel or parts of land in which he, she, or they claim to have 
an interest, and the specific: right, interest, or estate therein, 
which he, she, or they claim to be entitled to receive, and 
deliver the same to the clerk of the probate court of the 
county in which such town or city is situated, and the clerk 

M 
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Proceedings in 
case of ad- 
verse claim- 
ants. 


Feb. 17, 1869, 


Duty of the 
court. 
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of said court shall enter such statement in a book to be kept 
for that purpose, and file and preserve the same in his office, 
noting the day of filing. The filing of which statement shall 
be considered notice to all persons claiming any interest in the 
lands described therein, of the claim of the party filing the 
same; and all persons failing to make and deliver such state- 
ment within the time limited in this section shall be forever 
barred the right of claiming or recovering such land, or any 
interest or estate therein, or in any part, pareel or share 
thereof, in any court of law or equity; /’rovided, That when — 
good cause is shown why such statement could not be filed 
within the time herein specified, the judge may extend the 
time not exceeding one year from the first publication of said 
notice. 

§ 2818. “( That if at the expiration of six months 
after the first publication of the notice as aforesaid, it shall 
be found by the statement filed that there are adverse claim- 
ants to any tract or parcel of land, it shall be the duty of the 
judge of probate to cause notice to be served upon said claim- 
ants, or their agents or attorneys (taking up each ease in the 
order filing), to appear before the probate court of the 
county in which such tract or parcel of land may be situated, 
and prosecute their claim upon a day to be appointed by said 
court, not less than five nor more than thirty days from the 
service of such notice; the statement filed as aforesaid shall 
stand in said court in the place of pleadings, and an issue be 
made thereon; and on the day set for the hearing the judge 
shall proceed to hear the proof adduced and the allegations 
of the parties, and decide according to the justice of the ease. 
The court shall cause full minutes of the testimony to be kept, 
which shall be preserved with the papers in the case and be 
entered upon the records of said court, with the decision at * 
length. If either party shall feel aggrieved at the decision 
of said court, he, she or they, shall have the right of appeal 
to the district court, as in other cases, and upon the perfec- 
tion of such appeal, the court shall cause the testimony and 
written proofs adduced, together with the statements of the 
parties and the judgment of the court, to be certified to the 
district court, to be there tried anew. without pleadings, 
except as above provided, 

§ 2819. 2% That after the expiration of the six 
months provided in section 3 of this act, for filing state- 
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ments in cases where there are no adverse claimants, the 
court shall cause a summons to be issued and served upon 
the party filing such statement, or his, her, or their agent, 
requiring him, her, or them, or their agent or attorney, to 
appear before said court upon a day designated, not Jess 
than three nor more than ten days from service of such sum- 
mons, and to make proofs in support of such statement, full 
minutes of which shall be kept; and the court, if satisfied 
from the proofs of the validity of such claim, shall cause 
judgment to be entered of record, and the minutes of the 
proof to be preserved as required in section 4 of this 
act; and thereupon shall certify the fact to the mayor of the 
city or town in cases where the corporate authorities shall have 
made the entry, who shall make to the party claimant a deed 
of conveyance for the tract or parcel of land so adjudged him, 
her or them. If the court shall decide against the validity of 
such claim, the decision shall in like manner be entered of 
record and the minutes of testimony preserved; and in all 
cases appeals and writs of error shall be allowed from the 
decision of such court, to any party in interest as in other 
cases. In cases where the entry shall have been made by the 
probate judge, the conveyfince shall be made by him in 
accordance with the judgment entered as aforesaid; each case 
shall be taken up by the court in the order in which the state- 


-ments have been filed. If the judge of probate shall be a 


claimant of lands in any city or town in his county, he may 
file the statement required in section 3 of this act, in the 
probate court of an adjoining county, who shall cause notices 
thereof to be given to all adverse claimants, if any, and to 
the mayor of such city or town, and in cases of unincorporated 
towns, to the justice of the peace of the precinct in which 
such town may be situated; and the probate court of such 
adjoining county, shall proceed in the examination and decision 
of the case as provided in this act as in other cases, and upon 


the certificate of said court, a deed to the lands shall be made 


to the party or parties entitled thereto, as provided in this 
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Feb. 17, 1869 


section; Provided, That if there shall be an adverse claimant Appeal given 


in case of ad 


or claimants to any tract so claimed by any judge of probate, verse elaim- 


and a statement shall have been filed as required in section 3 
of this act, the probate court shall cause the same to be cer- 
tified to the probate court of the county selected to hear and 
determine such case. A copy of the final judgment appealed 
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under this act shall authorize the mayor or judge to make 
conveyance as hereinbefore provided as in other cases, or 
withhold it according to such judgment. In cases where the 
judge of probate, who shall hold the lands in trust, is a party 
claimant to any portion thereof, and the final judgment of the 
proper tribunal shall be in his favor, such decision shall 
operate to discharge the trust in the protion of land so 
assigned to him. If the mayor of any city or town shall be 
a claimant of any lands in such city or town, the recorder of 
such city shall, upon the certificate of the probate court made 
as in case of other claimants, execute a deed of conveyance 
to such mayor for the lands finally adjudged to him by the 
court, under the same rules and regulations as preseribed in 


other cases. 


Change of § 2820. (7) That a change of venue as in suits at law 
a shall be allowed in all cases arising under this act. 

Authorities to § 2821, “') That within thirty days after the expiration 
ment of the six months prescribed in section 3, for filing state- 


Feb. 17, 1869. ar , « . 
ments, the corporate authorities or judge holding the title to 


the lands described in the notice published, as required in 
section 2, shall make a statement in writing containing a true 
account of all moneys by theui or him expended in the 
acquisition of the title and the administration or execution 
of the trust to that time, including the money paid by them 


or him for the purchase of said lands, all necessary traveling. 


expenses, all moneys paid for publishing or posting notices, 
and for all other necessary and proper expenses incident to 
such trust to that time, which statement shall be filed in the 
office of the clerk of the probate court of the county in which 
such town or city may be situated, and shall be open for in- 
spection by all persons interested, during ordinary business 
hours. 

Peapirtionate § 2822. (%) That before the corporate authorities or 


tender * 
Inust be made Judge holding any such lands in trust as aforesaid, shall be 


oer be dens required to execute, acknowledge or deliver any deed of con- 
Beat: veyance thereof, as hereinbefore provided, to any person or 
' persons claiming and adjudged to be entitled to such deed, 
such person or persons shall pay or tender to the mayor or 

judge, as the case may be, the sum of money chargeable on 

the part thereof to be conveyed by such deed to be ascer- 


tained by taking the whole amount of the cost of the land of 


which it is a part, and expenses stated in the account as pre-— 
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scribed in section 7, in the proportion which the area of such 
lot shall bear to the whole amount of land entered after de- 
ducting the area of all streets, alleys and public grounds in 
such city or town and the reasonable charges for repairing 
executing and acknowledging such deed, including the interest 
on the money expended; Provided, Errors in measurement 
or computation shall not invalidate any proceedings under 
this act; Provided further, That full payment for said land, p, sonts to 
so adjudged to belong to said claimant, shall be made to the jo, yecr.!° 
probate judge or mayor, as the case may be, within six months Feb. 20, 1880. 
after the said certificate herein provided for, is issued to said 
claimant; Provided further, That in case of non-payment by 
the claimant within the time herein specified, the amount so 
due shall be deemed a judgment lien upon said land, and the 
said judge or mayor, as the case may be, shall proceed to sell 
by sheriff’s sale, said land in the same manner as land sold 
under execution, subject, however, to redemption as provided 
in Title VIL, Chapter I., of the (¢ Guaiited Laws of Utah. 
§ 2823. %) That whenever the title to such lands shall When lands 
be held by the corporate authorities of any town or city, all ar hee ghrp 
: : .,-__ Feb 17, 1869, 
lands designated for public use by such corporate authorities 
as streets, lanes, avenues, alleys, parks, commons and public 
grounds, shall vest in and be held by the corporation abso- 
lutely, and shall not be claimed adversely by any person or 
persons whatsoever; and the judge of probate who shall have 
entered any lands in trust for any town or city which may 
afterwards become incorporated, shall, under the same con- 
ditions, convey by deed to the corporation thereof the lands 
designated for the use of the public as aforesaid; that in the 
case of death or disability of the judge of probate or mayor 
who may have entered the lands in trust for any town or city 
under the law of Congress, as aforesaid, before the complete 
execution of such trust, the same shall vest in his successor 
in office, who shall proceed with the execution of the same in 
the same manner, and under the same conditions imposed by 
this act upon the judge or mayor receiving the trust in the 
- first instance. 
§ 2824. 310, If there shall remain any unclaimed Maren 5, 1988. 
lands within such city or town, after the expiration of six 
months from the publication of the notice provided in sec- 
tion 3, the municipal authority in cases where the lands have 
_ been entered for a municipal corporation; and the probate 
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judge, in cases where the lands have been entered in trust by 
him, shall cause the same to be surveyed and. laid out into 
suitable and convenient blocks, lots and alleys, and shall re- 
serve such portions as may be deemed necessary for public 
squares, parks, school houses, hospitals, asylums, fire engines 
and hose houses, pest houses, Territorial or other public 
buildings or other necessary public use, and shall cause 
all necessary streets, roads, lanes and alleys, to be laid out 
through the same, and a plot of the same, properly certified 
to, be filed for record in the office of the county recorder of 
the proper county; and may sell at public auction to the 
highest bidder for cash, after public notice of the time and 
place of such sale, published at least forty days in some 
newspaper published in the county, if there be such, other- 
wise in a newspaper having general circulation in the county, 
such lots or blocks so laid out. If any of such lands remain _ 
unsold for want of a bidder at such auction, atthe end of — 
three months thereafter, the corporate authorities or pro- 
bate judge, as aforesaid, shall have power to sell such residue 
of lands at public or private sale, on such terms as they may | 
deem for the best interest of the city or town; and they shall 
execute deeds, as in this act provided, to the several purchasers 
for the lands so sold; but none of such lands shall be sold 
for less than five dollars per acre, either at private or public 
sale. 

March 5, 1888 § 2825. 311. That all moneys arising from the sales of 

Application of ; : at ‘ 

roceeds of lands as provided in the next preceding section, after deduct- 
ing the costs and charges of such sales, shall be paid into the 
city treasury in cases where such lands have been entered. in 
trust by corporate authority, or in the county treasury in 
cases where such lands: have been entered in trust by the 
probate judge, and the same shall be set apart and applied to 
the improvement of public squares, and streets, the construc- 
tion of sewers and procuring a supply of water for the use 

_and benefit of the inhabitants of the city or town in’ which 

such lands are situate. 

ee § 2826. “' That the several officers hereinafter men- 
tioned, may charge and collect the following fees for their 
services under this act, viz: The judge of probate for hearing 
proofs and giving judgment in each contested case, one dollar 
and fifty cents; in each case where there is no contes 
dollar; for preparing and executing each deed, fifty cents, 


e 0 ifevenne stamps: for each certificate embodying 
Sf the record of the decision of the court, twenty-five 
iting clerk of the probate court for each summons or 
twenty-five cents; for filing each statement and 
the Same, ten cents:_ swearing each witness, five 
Pie certificate and seal to each, certificate of title, 
ive cents: for each certificate of acknow ledgment of 
leed, with seal, twenty-five cents. The mayor of the city 
“fo preparing and executing each deed of conveyance, fifty 
cents, exclusive of revenue stamps; the sheriff or constable 
for poe Process of summons or subpeena, twenty-five 
€ ; for each mile actually traveled in serving process, ten 


it 


ons and rightful claimants as enumerated in the aforesaid 
ot of the seventeenth of February, 1869, have failed to 
t their application for lots or parcels of land within the 
¢ limited i in said act: and 

Whereas, Great injastice may result to claimants unless 
aedy be provided for such cases; therefore 


1 of land in any town or city, as defined in said act of 
"ritory of Utah, to which this is amendatory, to-wit, 
referred to in the title hereof, and the act of Congress 
2d March 2d, 1867, who shall have failed or neglected 

ce application for said lot, block or parcel within the 
herein provided, may at any time within six months 


> approval of this act, make and file the application 


in .the same fame, and with like effect as if 
the time prescribed in said original act; Pro- 


by the probate court, if it appear that the title to 
- or parcel shall have been theretofore adjudged 
(© any prior claimant by said court: Provided 
nothing in this act shall be so construed as to 
id the rights of parties in contested cases now 
cdyudication. 


as 2527. Whereas, It is made to appear that MANY Feb. 18, 1976. 


2 it enacted: That any claimant of any lot, block or Exte 
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PARTICI 


AR CONTRACTS AND LIENS, 


CHAPTER I. 


STATUTE 


SECTION. 

2828 Persons knowingly a party to 
wrongful conveyance, etc., 
guilty of fraud. 

2829 Obtaining property by means of 
false pretenses. 

2830 Liable in damages. 

2831 Requisites to convey certain in- 
terests in lands. 

2832 Qualification of last section, 

2833 Conveyance with intent to de- 
fraud. 


OF 


FRAUDS. 


SECTION, 

2835 Certain contracts to be void 
unless in writing. 

2836 Contracts for the sale of goods 
exceeding three hundred collars 

2837 When sale, etc., to be presumed 
fraudulent, unless followed by 
change of possession, 

2838 Conveyance to hinder or defraud 
creditors. 

2839 Certain conveyances, etc., void 
as against heirs, etc. 


2834 Deeds of gift, etc., for use of 2840 Instruments may be signed by 
persons making, void as to agent. 
creditors. 


§ 2828. 0) Any personin any manner knowingly a party 
to wrongfully conveying any land or land claim or improve- 
ment thereon, any bond, execution or any other description 
of property, with intent to deceive or defraud, or to delay or 
defeat the payment of just debts, or who shall sell or 
exchange any description of property which he at the time 
knows is adulterated, damaged or diseased, without first truly 
informing the purchaser concerning the actual condition or - 
quality of said property, shall be deemed guilty of fraud, and 
shall, on conviction thereof, be fined not exceeding one 
thousand dollars, or be imprisoned in the county jail not 
exceeding one year, at daily hard labor, during customary, 
hours, upon the streets, highways and public works and build- 
ings of the county; Provided, Such labor shall be performed 
with a ball and chain attached to a prisoner whenever the jailor 
deems it necessary; or both fine and imprisonment as afore- 


said. R 
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§ 2829. 0% Any person, knowingly obtaining any prop- Obtaining 
erty through any false pretense or representation made by Inetins of false 
himself or at his instigation, shall be deemed a cheat or as 
swindler, and shall, on conviction thereof, be fined or im- 
prisoned, or both, as provided in the foregoing section for the 
punishment of fraud. 

§ 2830. [) Any person convicted under this act shall riabie in 
also be liable to make full restitution and pay all damages eee 
the party aggrieved. 

§ 2831. ° That no estate or interest in lands, other pep. 1s, 1976. 
than leases for a term not exceeding one year, nor any trust Kesuisites to 
or power over or concerning lands, or in any manner relating {7imterests 
thereto, shall hereafter be created, granted, assigned, surrend- 
ered or declared, unless by act or operation of law, or by deed 
or conveyance in writing, subscribed by the party creating, 
granting, assigning, surrendering or declaring the same, or by 
his lawful agent thereunto authorized by writing. 

§ 2832. °' The foregoing provision shall not be con- Qualification 
strued to affect the power of a testator in the disposition get 
his real estate by the last will and testament; nor to prevent 
any trust from arising or being extinguished by implication or 
operation of law; nor to abridge the powers of courts to 
compel the specific performance of agreements in case of past 
performance thereof. 

§ 2833. ( Every conveyance of any estate or interest conveyance 
in lands, or the rents or profits of lands, and every charge her ten 
upon lands, or the rents or profits thereof made or created 
with intent to defraud prior or subsequent purchasers thereof, 
for a valuable consideration, shall be void as against such 
purchasers. 

§ 2834. 0) All deeds or gifts, all conveyances, trans- peeas of gift, 
fers or assignments, verbal or written, of goods, chattels or sonsmaking,. 
things in action, made in trust for the use of the person Meriter 
making the same, shall be void as against the creditors exist- 
ing or subsequent of such person. ; 

§ 2835. () In the following cases every agreement certain con- 
shall be void, unless such agreement or some note or memo- bape ver in 
randum thereof, expressing the consideration be in writing ba 
and subscribed by the party, to be charged therewith. 

1. Every agreement that by its terms is not to be 
performed within one year from the making thereof. 
| 2. Every promise to answer for the debt, or default or 


miscarriage of another. 
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3. Every agreement, promise or undertaking, made upon 
consideration of marriage, except mutual promises to marry. 

§ 2836, (°%) Every contract for the sale of any goods, 
chattels, or things in action for the price of three hundred 
dollars, or over, shall be void, unless: 

1. A note or memorandum of such contract be made in 
writing and subscribed by the parties to be charged therewith. 

2. Unless the buyer shall accept or receive part of such 
goods, or the evidences, or some of them, of such things in 
action; or i 

3. Unless the buyer shall at the time pay some part of 
the purchase money. 

§ 2837. (" Every sale made by a vendot of goods or 
chattels in his possession or under his control, and every 
assignment of goods and chattels, unless the same be accom- 
panied by a delivery within a reasonable time, and be followed 
by an actual and continued change of the possession of the 
things sold or assigned, shall be conclusive evidence of fraud 
as against the creditors of the vendor, or assignor, or subse- 
quent purchasers in good faith. The word ‘‘ereditors,’’ as 
used in this section, shall be construed to inelude all persons 
who shall be creditors of the vendor, or assignor, at any time 
while such goods and chattels shail remain in his possession 
or under his control. 

§ 2838. 0% Every conveyance or assignment in writing 
or otherwise of any estate or interest in lands, or in goods, or 
things in action, or of rents or profits issuing therefrom, and 
every charge upon lands, goods, or things in action, or upon 
the rents or profits thereof, made with the intent to delay, 
hinder, or defraud creditors or other persons of their lawful 
suits, damages, forfeitures, debts, or demands, and every 
bond or other evidence of debt given, suits commenced, de- 
cree or judgment suffered with the like intent, as against the 
person hindered, delayed or defrauded, shall be void. 

§ 2839. 0 Every conveyance, charge, instrument or 
proceeding declared to be void by the provisions of this act, 
as against creditors and purchasers, shall be equally void as 
against the heirs, successors, personal reptoeaaae or 
assigns of such creditors or purchasers. 

§ 2840. 0° Every instrument required by the provis- 
sions of this act to be subseribed by any party, maf be sub- 
scribed by the lawful agent of such party. ; 
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qn 
or 


CHAPTER II. 


NEGOTIABLE INSTRUMENTS. 


(Acr) Cuaprer I. 


ARTICLE First. 


-- GENERAL DEFINITION. se 

SECTION. SECTION. 

2841 Negotiable instrument. 2846 May contain a pledge, etc. 

2842 Must be for unconditional pay- 2847 Must not contain any other con- 
ment of money. tract. 

2843 Payee must be ascertainable at 2848 When post dated, death of maker 
date of instrument. before such date does not affect, 

2844 May be in alternative. 2849 Six classes of negotiable instru- 

2845 Date. ments. 


§ 2841. s 1. A negotiable instrument is a_ written ygaron 9, i882. 
vey xy Negotiabl 
promise or request for the payment of acertain sum of money Negotiable 
to order or bearer, in conformity to the provisions of this act. *"** 
§ 2842. s2. A negotiable instrument must be made gyust be for 


unconditional 


payable in money only, saa without any condition not certain payment of 
of fulfilment. ne 
-§ 2843. s3. The person to whose order a negotiable Payee. 
instrument is made payable must be ascertainable at the time 
the instrument is made. 
§ 2844. s4. A negotiable instrument may give to the instrument 
“payee an option between the payment of the sum specified ternative. 
therein and the performance,of another act; but as to the 
‘latter, the instrument is not within the provisions of this act. 
§ 2845. s5. A negotiable instrument may be with or pate, ev. 
without date, and with or without designation of time or place 
of Payngent: 
§ 2846. s6. A negotiable instrument may contain a May containa 
_ pledge of collateral security, with authority to dispose thereat, "8 


ha 
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§ 2847. s 7. A negotiable instrument must not contain 
any other contract than such as is specified in this article. 

§ 2848. s 8. Any date may be inserted by the maker 
of a negotiable instrument, whether past, present or future, 
and the instrument is not invalidated by his death or incapacity 
at the time of the nominal date. 

§ 2849. s 9. There are six classes of negotiable instru- 
ments, namely: Ist, bills of exchange; 2d, promissory notes ; 
3d, bank notes; 4th, checks; 5th, bonds; 6th, certificates of 
deposit. 


ARTICLE SECOND. 


INTERPRETATION OF NEGOTIABLE INSTRUMENTS, 


SECTION, SECTION. ; 
2850 When payable, if without date. 2853 Unindorsed instrument, etc., 
2851 Where payable, if without a when negotiable, 

place of payment. 2854 Effect of being payable to ficti- 
2852 Negotiable words, effect pre- tious person. 

scribed. 2855 Presumption of consideration. 


§ 2850. s 10. <A negotiable instrument -which does not 
specify the time of payment is payable immediately. 

§ 2851. s11. A negotiable instrument which does not 
specify a place of payment is payable at the residence or place 
of business of the maker, or wherever he may be found. 

§ 2852. 312. An instrument, otherwise negotiable in 
form, payable to a person named, but with the words added, 
‘sor to his order,’ or, ‘‘to bearer,’’ or words equivalent 
thereto, is in the former case payable to the written order of 
such person, and in the latter case payable to the bearer. 

§ 2853. 83 13. <A negotiable instrument, made payable 
to the order of the maker, or a fictitious person, if issued by 
the maker for a valid consideration, without indorsement, 
has the-same effect against him and all other persons having 
notice of the fact, as if payable to the bearer. : 

§ 2854. s 14. A negotiable instrument, made payable 
to the order of a person obviously fictitious, is payable to the 
bearer. 

§ 2855. s 15, The signature of every drawer, acceptor 
and indorser of a negotiable instrument is presumed to have 
been made for a valuable consideration, before the maturity 
of the instrument, and in the ordinary course of business. 
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ARTICLE THIRD. 


INDORSEMENTS. 


SECTION. SKCTION. 

2856 Definition. 2865 When indorsed liable to payee. 
2857 Agreement to indorse 2806 Indorsement without recourse. 
2858 When indorsement may be made 2867 Limited effect of ‘‘without re- 

on indorsed paper. course”’ in indorsement. 

2859 May be general or special. 2868 Rights of indorsed agaiust prior 
2860 General indorsement. parties. 

2861 Special indorsement. 2869 Want of consideration as to in- 
2862 General, how made special. dorser, 


) Indorse in due course. 
1 His rights. 
2 Instruments partly in blank. 


87 
87 
87 


2363 How negotiability destroyed. 2 
2864 Warrantees implied from in- 2 
dorsement. 2 


§ 2856. 316. One who writes his name upon a nego- Indorsement 
tiable instrument, otherwise than as a maker or acceptor, and 
delivers it, with his name thereon, to another person, is called 
an indorser, and his act is called indorsement. 

§ 2857. 317. One who agrees to indorse a negotiable Agreement to 
instrument is bound to write his signature upon the back of 
the instrument, if there is suflicient. space thereon for that 
purpose. 

§ 2858. 318. When there is not room for signature ee 
upon the back of a negotiable instrument, a signature equiva ®"'e paper. 
lent to an indorsement thereof may be made upon a paper 
annexed thereto. 


§ 2859. s 19. Anindorsement may be general or special. Kinds of 
5 indorsement, 


~ § 2860. s 20. A general indorsement is one by which General, what. 


no indorsee is named. 
§ 2861. s 21. A special indorsement specifies the in- special, what. 


dorsee. 


§ 2862. s 22. A negotiable instrument bearing a general General, how 
DS Sie made special. 


indorsement cannot be afterwards specially indorsed; but any 
lawful holder may turn a general indorsement into a special 
one, by writing above it a direction for payment to a 
particular person. 

§ 2863. s 23. A special indorsement may, by express Destination of 
words for that purpose, but not otherwise, be so made as to by endorser. 
render the instrument not negotiable. 

§ 2864. s 24. Every indorser of a negotiable instru- Implied war- 
ment, unless his indorsement is qualified, warrants to every dorser. 
‘subsequent holder thereof, who is not liable thereon to him: 


1. That it is in all respects what it purports to be. 
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2. That he has a good title to it. 

3. That the signature of all prior parties are binding 
upon them. 

4. That if the instrument is dishonored, the indorser 
will, upon notice thereof duly given to him, or without notice 
where it isexcused by law, pay the same with interest, unless 
exonerated under the provisions of sections 71, 109 and 111. 

aod § 2865. s 25. One who indorses a negotiable instru- 

sep bies ment before it is delivered to the payee, is liable to the 
payee thereon as an indorser. 

March 9, 1882. § 2866, s 26. An indorser may qualify his indorsement 

without. with the words, ‘*without recourse,’ or equivalent words; 

5 gies and upon such indorsement, he is responsible only to the 
same extent as in the case of a transfer without indorsement. 

Same. § 2867. s 27. Except as otherwise prescribed by the 
last section, an indorsement without recourse has the same 
effect as any other indorsement. 

Indorsee prior § 2868. s 28. An indorsee of a negotiable instrument 

neces’ has the same rights against every prior party thereto that he 
would have had if the contract had been made direetly 
between them in the first instance. 


itald At want § 2869. 329. The want of a consideration for the 
f considera- : : . 
tion, sd Undertaking of a maker, acceptor or indorser of a negotiable 


instrument does not exonerate him from liability thereon to 
an indorsee in good faith for a consideration. 


Indoreee in §. 2870. s 80. An indorsee in due course is one who, in 

what. good faith, in the ordinary course of business, and for value, 
before its apparent maturity or presumptive dishonor, and 
without knowledge of its actual dishonor, acquires a nego- 
tiable instrument, duly indorsed to him, or indorsed generally, 
or payable to the bearer. 

Rights of in- § 2871. s 31. An indorsee of a negotiable instrument, 

ae inidue course, acquires an absolute title thereto, so that it is 


valid in his hands, notwithstanding any provision of law 
making it generally void or voidable, and notwithstanding 
any defect in the title of the person from whom he ac- 
quired it. 

* a § 2872. s 382. .One who makes himself a party to an 

set lank." instrument intended to be negotiable, but which is left partly 
in blank for the purpose of filing afterwards, is liable upon 
the instrument to an indorsee thereof in due course, in what- 
ever manner and at whatever time it may be filed, so long as 
it remains negotiable in form. 


—— 
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ARTICLE Fourtu. 


PRESENTMENT FOR PAYMENT, 


SECTION. SECTION. 


2873 Effect of no demand of principal 2878 Apparent maturity of sight or 
debtor. demand note, 

2874 Presentment how made. 2879 When payable a certain time 

2875 When instrument matures. after sight or demand. 

2876 Presumed dishonor of sight bill. 2880 What a party may require asa 

2877 Apparent maturity of sight bill concurrent condition to pay- 
or demand bill. ment. 


§ 2873. 3 33. It is not necessary to make a demand of 
payment upon the principal debtor in a negotiable instrument 
in order.to charge to him, but if the instrument is by its 
terms payable at a specified place, and he is able and willing 
to pay it there at maturity, such ability and willingness are 
equivalent to an offer of payment upon his part. 

§ 2874. s 34. Presentment of a negotiable instrument 
for payment, when necessary, must be made as follows, as 
nearly as by reasonable diligence is practicable. 

1. The instrument must be presented by the holder. 

2. The instrument must be presented to the principal 
debtor, if he can be found at the place where presentment 
should be made, and if not, then it must be presented to 
some other person having charge thereof or employed there- 
in, if one can be found there. 

3. An instrument which specifies a place for its, pay- 
ment must be presented there, and if the place specified in- 
cludes more than one house, then at the place of residence or 
business of the principal debtor if it can be found therein. 

4. An instrument which does not specify a place for its 
payment must be presented at the place of residence or busi- 
ness of the principal debtor, or wherever he may be found, 
at the option of the presentor. 

5. The instrument must be presented upon the day of 
its maturity, or, if it be payable on demand, it may be pre- 
sented upon any day; it must be presented within reasonable 
hours, and if it be payable at a banking house, within the 
usual banking hours of the vicinity, but, by the consent of 
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the person to whom it should be presented, it may be pre- 
sented at any hour of the day. 

6. If the principal debtor have no place of business, or 
if his place of business or residence cannot, with reasonable 
diligence, be ascertained, presentment for payment is ex- 
cused. 

§ 2875. 8335. The apparent maturity of a negotiable 
instrument payable at a particular time, is the day on which 
by its terms it becomes due, or when that is a holiday, the 
next preceding business day, except when such preceding day 
is also a holiday; in the latter event such instrument shall be- 
come due on the next succeeding business day. 

§ 2876. 336. <A bill of exchange, payable at a certain 
time after sight, which is not accepted within ten days after 
its date, in addition to the time which would suffice, with or- 
dinary diligence, to forward it for acceptance, is presumed to 
have been dishonored. 

§ 2877. 337. The apparent maturity of a bill of ex- 
change, payable at sight or on demand, is, Ist, If it bears in- 
interest, one year after its date; or, 2d, If it does not bear 
interest, ten days after its date, in addition to the time which 
would suffice, with ordinary diligence, to forward it for ac- 
ceptance. 

§ 2878. s 38. The apparent maturity of a promissory 
note, payable at sight or on demand is, Ist, If it bears in- 
terest, one year after its date; or, 2d, If it does not bear in- 
terest, six months after its date. 

§ 2879. s 39. When a promissory note is payable at a 
certain time after sight or demand, such time is to be added 
to the periods mentioned in the preceding section. 

§ 2880. s 40. A party to a negotiable instrument may 
require, as a condition concurrent to its payment by him, Ist, 
That the instrument be surrendered to him, unless it is lost or 
destroyed, or the holder has other claims upon it; or, 2d, If 
the holder has a right to retain the instrument and does retain 
it, then that a receipt for the amount paid or an exoneration 
of the party paying be written thereon; or, 3d, ‘If the in- 
strument is lost or destroyed, then that the holder give to 
him a bond, executed by himself and two sufficient sureties, 
to indemnify him against any lawful claim thereon. 
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ARTICLE FIFTH. 


DISHONOR OF NEGOTIABLE INSTRUMENT. 


SECTION, SECTION. 

2881 Definition. 2887 How given, otherwise than by 

2882 Notice, by whom. mail. 

2883 Form of notice. 2888 How given by mail. 

2884 How served. 2889 How given by agent. 

2885 How served, after indorser’s 2890 Time, to each indorser for giving 
death. notice. 


2886 When valid, given after death. 2891 Effect of notice of dishonor. 


§ 2881. s 41. A negotiable instrument is dishonored Dishonor, 

when it is either not paid or not accepted, according to its 

tenor, on presentment for that purpose, or without present- 

ment where that is excused. 
§ 2882. 342. Notice of the dishonor of a negotiable Maden Uy 

instrument may be given. March 9, 1882. 
1. By a holder thereof; or, 
2. By any party to the instrument who might be com- 

pelled to pay it to the holdor, and who would, upon taking it 

up, have a right to reimbursement from the party to whom 

the notice is given. 
§ 2883. s 43. A notice of dishonor may be given in any Form of 

form which describes the instrument with reasonable certainty, 

and substantantially imforms the party receiving it that the 

instrument has been dishonored. 
§ 2884. s 44, A notice of dishonor may be given. Notice, how 
1. By delivering it to the party to be charged, person- 

ally, at any place. 
2. By delivering it to some person of discretion at the 

-place of residence or business of such party apparently acting 

for him; or, 
3. By properly folding the notice, directing it to the 

party to be charged, at his place of residence, according to 

the best information that the person giving the notice can 

obtain, depositing it in the post office most conveniently 

accessible from the place where the presentment was made 

and paying the postage thereon. 
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Notice, how § 2885. s 45. In case of the death of a party to whom 
served alter 


indorser’s — the notice of dishonor should otherwise be given, the notice 


a must be given to one of his personal representatives; or if 
there are none, then to any member of his family who residep 
with him at his death; or if there is none, then it must be 
mailed to his. last place of residence, as preseribed by sub- 
division 3 of last section. 

ice. § 2886. 346. A notice of dishonor sent to a party 


leath valid. ° . * F , 
“aes “efter his death, but in ignorance thereof, and in good faith, 


is valid. 

Ropes, wien § 2887. s47. Notice of dishonor, when given by the 
holder of an instrument or his agent, otherwise than by mail, 
must be given on the day of dishonor, or on the next business 
day thereafter. 

Notice of dis. § 2888. 348. When notice of dishonor is given by 

bemailed mail, it must be deposited in the post office in time for the 
first mail which closes afternoon of the first business day 
succeeding the dishonor, and which leaves the place where the 
instrument was dishonored for the place to which the notice 
should be sent. 

naga § 2889. s 49. When the holder of a negotiable instru- 
ment, at the time of its dishonor, is,a mere agent for the 
owner, it is sufficient for him to give notice to his principal in 
the same manner as to an indorser, and its principal may give 
notice to any other party to be charged, as if he were himself 
an indorser. And if an agent of the owner employs a sub- 
agent, it is sufficient for each successive agent or sub-agent to 
give notice in like manner to his own principal. 


March 9, 1882 § 2890. s 450. Every party to a negotiable instrument, 
Additional rae ° . 5 A 

time for receiving notice of its dishonor, has the like time thereafter 
notice by » = e . . . ae 5 

indor-er to give similar notice to prior parties as the original holder 


had after its dishonor, but this additional time is available 
only to the particular party entitled thereto. 
Effect of notice § 2891. 851. A notice of the dishonor of a negotiable 
. Instrument, if valid, in favor of the party giving it, inures to 
the benefit of all other parties thereto whose right to give the 
like notice has not then been lost. 


\ 
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ARTICLE SIXTH. 


EXCUSE OF PRESENTMENT AND NOTICE. 


SECTION. SECTION. 

2892 When notice excused, 2895 Delay when excused. 

2893 When presentment and notice 2896 Waiver of presentment and 
excused. notice, 


2894 Receipt of full security excuses 2897 Waiver of protest. 
presentment and notice. 


§ 2892. s 52. Notice of dishonor is excused: Ist, when notice of 
the party by whom it should be given cannot, with reasonable when excused 
diligence, ascertain either the place of residence or business 
of the party to be charged; or, 2d, when there is no post office 
communication between the town of the party by whom the 
notice should be given, and the town in which the place of 
residence or business of the party to be charged is situated ; or, 
3d, when the party to be charged is the same person who dis- 
honors the instrument; or, 4th, when the notice is waived by 
the party entitled thereto. 

§ 2893. 3 53. Presentment and notice are excused as to presentment 
any party to a negotiable instrument, who informs the holder, rian ext 
within ten days before its maturity, that it will be dishonored. 

§ 2894. 354. If before or after the maturity of an 
instrument an endorser has received full security for the 
amount thereof, or the maker has assigned all his estate to 
him as such security, presentment and notice to him are 


Same 


excused. 
§ 2895. 355. Delay in presentment, or in giving notice 1.4.) wnen 


j j ¢ Te atane Fah excused 
of dishonor, is excused when caused by circumstances which her’) 


the party delaying could not have avoided by the exercise of 


reasonable care and diligence. 


§ 2896. 356. A waiver of presentment waives notice waiver ot 
resentment 


of dishonor also; unless the contrary is expressly stipulated ; ind notice 
but a waiver of notice does not waive presentment. 

— § 2897. 857. A waiver of protest on any negotiable Waiver of 
instrument other than a foreign bill of exchange waives pre- 


sentment and notice. 


i 
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ARTICLE SEVENTH. 


EXTIN TION OF NEGOTIABLE INSTRUM) 


SECTION, 
2898 rok of party how ex- 
tinguished. 


party, when : a y = ~ 
exupgvished instrument is extinguished: 1st, in like man 


parties to contracts in general; or, 2d, by pe 
amount due upon the instrument at or after its n 
good faith and in the ordinary course of b 
son having actual possession thereof and er 


payment. 


Oniigationof —--§ 2898. 8.58. ‘The obligation of a party to a negotiable 
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(Acr) Cuaprer IT. 


BILLS OF BXCHANGE. 


ARTICLE Frrst. 


FORM AND INTERPRETATION OF A BILL, 


SECTION, SECTION. 
2899 What is a bill of exchange. 2903 Presentment of part of a set. 
2900 Drawee additional in case of 2904 Bill where payable. 

need, 2905 Rights and obligations of a 
2901 Bill in parts. drawer, 


2902 When it must be in a set, 


§ 2899. 359. A bill of exchange is an_ instrument a ee 
negotiable in form, by which one, who is called the drawer, what ~’ 
requests another, called the drawee, to pay a specitied sum of 
money. 

§ 2900. s 60. A bill of exchange may give the name of Drawee, in 
any person in addition to the drawee, to be resorted to in case Meee 
of need. 

§ 2901. s61. A bill of exchange may be drawn in any gin in parts of 
number of parts, each part stating the existence of the others, “*" 
and all forming one set. 

§ 2902. s 62. An agreement to draw a bill of exchange when must be 
binds the drawer to execute it in three parts, if the other’ "*" 
party to the agreement desires it. 

§ 2903. s 63. Presentment, acceptance or payment Of presentment, 
a single part in a set of a bill of exchange is sufficient for the ee 
whole. 

§ 2904. s 64. A bill of exchange is payable: Ist, at the Bin where 
place where by its terms it is made payable; or, 2d, if ha 
specifies no place of payment, then at the place to which it is 
addressed; or, 3d, if it be not addressed to any place, then at 
the place of residence or business of the drawee, or wherever 


he may be found. If the drawee has no place of business, or 
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if his place of business or residence cannot with reasonable 
diligence be ascertained, presentment for payment is excused, 
and the bill may be protested for non-payment, 

eens Bees § 2905. 365, The rights and obligations of the drawer 
of a bill of exchange are the same as those of the first 
indorser of any negotiable instrument. 


. ARTICLE SECOND. 
DAYS OF GRACE, 


SECTION, 
2906 No days of grace. 


Days of grace. § 2906. s 66, Days of grace are not allowed. 


ARTICLE THIRD. 


PRESENTMENT FOR ACCEPTANCE. 


SECTION. SECTION. 

2907 When bill may be presented. 2910 Must he presented to drawee in 

2908 For acceptance, how present— case of need, when one is speci— 
ment made. fled before it can be treated as 

2909 Presentment to joint drawees. dishonor, 


2911 When presentment for accep- 
tance must be made. 


- 


When bill may § 2907. s 67. At any time before a bill of exchange is 
7 Saget payable, the holder may present it to the drawee for ac- 

ceptance, and if acceptance is refused the bill is dishonored. 
Presentment § 2908. s 68. Presentment for acceptance must be 
ly al made in the following manner, as nearly as by reasonable 


d 
oes diligence it is practicable: 


- 


= 
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1. The bill must be presented by the holder or his 
agent. 

' 2. It must be presented on a business day and within 
reasonable hours. 

3. It must be presented to the drawee; or if he be 
absent from his place of residence or business, to some person 
haying charge thereof or employed therein; and, 

4, The drawee on such presentment may postpone his 
acceptance or refusal until the next business day, but if the 
drawee have no place of business, or if his place of business 
or residence cannot with reasonable diligence be ascertained, 
presentment for acceptance is excuyed and the bill may be 
protested for non-acceptance. 

§ 2909. s 69. Presentment for acceptance to one of the 
several joint drawees and refused by him, dispenses with pre- 
sentment to the others. 

§ 2910. 370. A bill of exchange which specifies a 
drawee in ease of need must be presented to him for accept- 
ance or payment, as the case may be, before it can be treated 
as dishonored, 

§ 2911. 871. Whena bill of exchange is payable at a 
specified time after sight, the drawer and indorsers are 
exonerated if it is not presented for acceptance within ten 
days after the time which would suffice, with ordinary dili- 
gence, to forward it for acceptance, unless presentment is 

excused, 
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ArtricLe Fourtru 


ACCEPTANCE. 


SECTION. SECTION. 

2912 How made. 2916 When promise fo accept equiv— 

2913 Holder entitled to as face of bill alent to acceptance, 

2914 What sufficient with holders’ 2917 Cancellation of acceptance. 
consent. 2918 Acceptance, what it admits. 


2915 Acceptance by separate instru- 

ment, : 

§ 2912. s 72. An acceptance of a bill must be made in 
writing by the drawee, or by an acceptor for honor, and may 
be made by the acceptor writing his name across the face of 
the bill, with or without other words. 

Holder en- § 2913. s 73. The holder of a bill of exchange, if en- 

ceptance on titled to an acceptance thereof, may treat the bill as dis- 

faceor™'s honored if the drawee refuses to write across its face an 
unqualified acceptance. : 

What accept. § 2914. s 74. The holder of a bill of exchange may, 

with consent without prejudice to his rights against prior parties, receive 
and treat as a sufficient acceptance: 

1. An acceptance written upon any part of the bill, or 
upon a separate paper. 

2. An acceptance qualified so far only as to make the 
bill payable at a particular place within the city or town in 
which, if the acceptance was unqualified, it would be pay- 
able; or, 

3. A refusal by the drawee to return the bill to the 
holder after presentment, in which case the bill is payable 
immediately without regard to its terms. 

Acceptance by § 2915. s 75. The acceptance of a bill of exchange, by 
instrument. g separate instrument, binds the acceptor to one, who upon 
the faith thereof, has the bill for value or other good con- 


Acceptance, 
how made, 


Lie sideration. 
Promise to ac- 4 Zs = ae i a eis 
cept, when § 2916. s 76. An unconditional promise, in writing, to 


equivalent to 


acceptance. accept a bill of exchange, is a sufficient acceptance thereof, in 
arch 9, 5 


favor of every person who upon the faith thereof has taken 
the bill for value or other good consideration. 
Cancelation of § 2917. s 77. The acceptor of a bill of exchange may 


ecept 
admits. cancel his acceptance at any time before delivering the bill to 
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the holder, and before the holder has, with the consent of the 
acceptor, transferred his title to another person, who has 
given value for it upon the faith of such acceptance. 
§ 2918. 378. The acceptance ‘of a bill of exchange What. accept: 


admits the signature of the drawer, but does not admit the 
signature of any indorser to be genuine. 


ARTICLE FIrru. 


ACCEPTANCE AND PAYMENT FOR HONOR, 


SwCTION. S&CTION. 

2919 When a bill may be so accepted 2922 Presentment of bill so accepted 
and paid for honor. for payment. 

2920 Holder must accept payment for 2923 Notice of dishonor not excused 
honor, by acceptance for honor, 


2921 How such acceptance made. 


§ 2919. 879. On the dishonor of a bill of exchange by when vi may 
the drawee, and in case of a foreign bill, jafter it has “been we eeRen 
duly protested, it may be accepted or paid by any person, for Hb 
the honor of any party thereto. 

§ 2920. 380. The holder of a bill of exchange, is not goiaer bin ex- 
bound to allow it to be accepted for honor, but is bound to Prep elias 
accept payment for honor. lonaest) 

§ 2921. s 81. An acceptor or payer for honor must Acceptance 
write a memorandum upon the bill, stating therein for whose made.” 
honor he accepts or pays, and must give notice to such parties 
with reasonable diligence, of the fact of such acceptance or 
payment. Having done so he is entitled to reimbursement 
from such parties and from all parties prior to them. 

§ 2922. 582. A bill of exchange which has been ac- gow entorcea. 
cepted for honor, must be presented at its maturity to the 
drawee for payment, and notice of its dishonor by him must 
be given to the acceptor for honor, in like manner as to an 
indorser; after which the acceptor for honor must pay 
the bill. 

§ 2923. s 83. The acceptance of a bill of exchange for Notice of dis- 


honor, not ex- 


honor does not excuse the holder from giving notice of its cused} when. 


dishonor by the drawee. 
oO 
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ARTICLE SIXTH. 


PRESENTMENT FOR PAYMENT. 


SECTION. SECTION, 
2924 Presentment for payment, when 2926 Effect of delaying presentment 
not accepted, in certain cases. 
2925 When payable at a particular 2927 Effect in other cases. 
place. 
Presentment, § 2924. s 84. If a bill of exchange is, by its terms, 
when bill not ’ ; 5 
accepted, payable at a particular place, and is not accepted on present- 
where made, be 


March 9, 1882 ment, it must be presented at the same place for payment, 
when presentment for payment is necessary. 

of ll payable § 2925. 385. <A bill of exchange accepted payable at 

no a particular place, must be presented at that place for pay- 
ment when presentment for payment is necessary, and need 
not be presented elsewhere. 

oy petal § 2926. s 86. Ifa bill of exchange, payable at sight or 

ment in eer- on demand, without interest, is not duly presented for pay- 
ment within ten days after the time in which it could, with 
reasonable diligence, be transmitted to the proper place for 
such presentment, the drawer and indorsers are exonerated, 
unless such presentment is excused. 

pee oonee § 2927. s 87. Mere delays in presenting a bill of ex- 
change, payable with interest, at sight or on demand, does 


not exonerate any party thereto. 
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ARTICLE SEVENTH. 


EXCUSE OF PRESENTMENT AND NOTICE, 


SECTION. SECTION. 
2928 When presentment excused. 2930 Presentment and notice when 
2929 Delay when excused. excused. 


§ 2928. s 88. The presentment of a bill of exchange 
A i J : . Presentment, 
for acceptance is excused, if the drawee has not capacity to when excused. 
accept it. 
§ 2929. s 89. Delay in the presentment of a bill of ex- Delay, when 
: F excused. 
ehange for acceptance is excused, when caused by circum- ; 
stances over which the holder has no control. 
§ 2930. s 90. Presentment of a bill of exchange for Presentment 
S muh : ; and notice, 
acceptance or payment, and notice of its dishonor, are excused when excused. 
as to the drawer, if he forbids the drawee to accept, or the 
aeceptor pay the bill, or if, at the time of drawing, he had no 
reason to believe that the drawee would accept or pay the 
same. 


ARTICLE EIGHTH. 


FOREIGN BILLS, 


SECTION. SECTION. 

2931 Definitions. 2940 Declaration before payment for 
2932 Protest necessary. honor. 

2933 By whom to be made. 2941 Damages on dishonor. 

2934 How made. 2942 Rate of damages. 

2935 Where to be made. 2943 Interest. 

2936 When, 2944 Damages, when estimated with- 
2937 When excused. out regard to rate of exchange. 
2938 Notice of protest how given. 2945 When expressed in foreign 
2939 Waiver of. money. 


§ 2931.-s91. An inland bill of exchange is one drawn pesnitions 
and payable within this Territory; all others are foreign. 
§ 2932. 392. Notice of dishonor of a foreign bill of ex- Protest neces- 


change can be given only by notice of its protest. ack 3 ieee 
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Protest, by | § 2933. 393. Protest must be made by a notary public, 
if with reasonable diligence one can be obtained; and if not 
then by any reputable person, in the presence of two 
witnesses. 

Exotent, how § 2934. s 94. Protest must be made by an instrument 
in writing, giving a literal copy of the bill of exchange, with 
all that is written thereon, or annexing the original; stating 
the presentment and manner in which it was made; the 
presence or absence of the drawee or acceptor, as the case 
may be; the refusal to accept or to pay, or the inability of 
the drawee to give a binding acceptance, and in case of re- 
fusal, the reason assigned, if any, and, finally, protesting 
against all the parties to be charged. 

Protest, where § 2935. 8 95. A protest for non-accepuanee must be 
made in the city or town in which the bill is presented for ac- 
ceptance, and a protest for non-payment in the city or town 
in which it is presented for payment. 

Protest, when § 2936. s 96. A protest must be noted on the day of 
presentment, or on the next business day; but it may be 
written out at any time thereafter. 

Protest, when § 2937. s 97. The want of a protest of a foreign bill 
of exchange, or delay in making the same, is excused in like 
cases with the want or delay of presentment. 


ee Pt: § 2938. 398. Notice of protest must be given in the 

ea same manner as notice of dishonor, except that it may be 
given by the notary who makes the protest. 

ation of § 2939. 399. Ifa foreign bill of exchange on its face 

out waives protest, notice of dishonor may be given to any party 
thereto, in like manner as of an inland bill; except that if 
any indorser of such a bill expressly requires protest to be 
made by a direction written on the bill at or before his in- 
dorsement, protest must be made and notice thereof given to 
him and to all subsequent indorsers. 

eb sonore § 2940. s 100. One who pays a foreign bill of ex- 

rica change for honor must declare, before payment, in the 

presence of a person authorized to make protest, for whose 
honor he pays the same, in order to entitle him to reimburse- 
ment. ‘ 

eee § 2941. s 101. Damages are allowed as hereinafter pre- 


lowed on dis- j 0 * ; 2a 
lowed on dis- scribed, As a full compensation for interest accrued, before 


oneness notice of dishonor, re-exchange, expenses and all other 
damages in favor of holders for value only, upon bills of ex- 
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change drawn or negotiated within this Territory and pro- 
tested for non-acceptance or non-payment. 

§ 2942. 3102. Damages are allowed under the last sec- Rate of dam 
tion upon bills drawn upon any person: pai 

1. If drawn upon any person in this Territory, one 
dollar upon each one hundred dollars of the principal sum 
specified in the bill. :; 

2. If drawn upon any person in any of the other States 
or Territories of the United States, two and a half dollars 
upon each one hundred dollars of the principal sum specified 
in the bill. 

3. If drawn upon any person in any place in a foreign 
country, five dollars upon each hundred dollars of the princi- 
pal sum specified in the bill. 

§ 2948. s 103. From the time of notice of dishonor Interest on 
and demand of payment, lawful interest must be allowed protested bill. 
upon the aggregate amount of the principal sum specified 
in the bill, and the damages mentioned in the preceding 
section. 

§ 2944. s 104. If the amount of a protested bill of ex- Damages, how 
change is expressed in money of the United States, damages 
are estimated upon such amount, without regard to the rate 
of exchange. 

— § 2945. 8105. Ifthe amount of the protested bill of ex- when ex- 
change is expressed in foreign money, damages are estimated Foreign money. 
- upon the value of a similar bill at the time of protest, in the 
place nearest to the place where the bill was negotiated, and 


where such bills are currently sold. 
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(Acr) Cnraprer III. 


PROMISSORY NOTES, 


SECTION, SECTION. 
2946 Definition. 2948 So a bill accepted by holders’ 
2947 When instrument in form of bill consent by strangers. 


is deemed a promissory note. 2949 Effect of delay in presentment. 


are § 2946, s 106. A promissory note is an instrument, 
note, what. negotiable in form, whereby the signer promises to pay a 
specified sum of money. 
aL § 2947. s 107. An instrument in the form of a bill of 
Certaininstru- exchange, but drawn upon and accepted by the drawer him- 
ments promis- é c 
sorynotes. self, is to be deemed a promissory note. 
Bill of ex- § 2948. 3108. A bill of exchange, if accepted with the 
converted into consent of the owner by a person other than the drawee, or 
a note. . . 
an acceptor for honor, becomes in effect the promissory note 


of such person, and all prior parties thereto are exonerated. 


Bifect of delay § 2949. 3109. If a promissory note, payable on de- 
ment. mand, or at sight, without interest, is not duly presented for 


payment within six months from its date, the indorsers 
thereof are exonerated, unless such presentment is excused, 
and Chapter I. and sections 66 and 87 of this act, shall apply 
to promissory notes. 


a 
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(Acr) CHaprer IV. 


CHECKS. 
SECTION. : SECTION. 
2950 Definition, 2951 What rules apply to. 


§ 2950. 8110. <A check is a bill of exchange drawn check, what 
upon a bank or banker, or person described as such upon the 
face thereof, and payable on demand, without interest. 

§ 2951. s111. A check is subject to all the provisions ,.,,, ae 
of this act, concerning bills of exchange, except that: eet 

1, The drawer and indorsers are exonerated by delay in 
presentment only to the extent of the injury which they suffer 
thereby. 

2. An indorsee after its apparent maturity, but without 
actual notice of its dishonor, acquires a title equal to that of 
an indorsee before such period. 


(Act) CHaptrer V. 


BANK NOTES, 


SECTION. SECTION. 
2952 Remain negotiable after pay- 2953 When act took effect, 
ment, 


§ 2952. s 112. <A bank note remains negotiable eve 0 Bank note ne- 
otapble alter 
after it has been paid by the maker. payment. 

§ 2958. 3118. This act shall be published for six con- Law takes 
secutive issues in the Deseret News, daily edition, and in two ©?" ""™ 
consecutive issues of the semi-weekly edition, and shall take 
effect at twelve at night of the last of its publication in the 


daily. 
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CONTRACTS AND LIENS. 


CHAPTER III. 


INN KEEPERS. 


SECTION, SECTION. 
2954 Penalty for false representations 2956 How sales made and notice 
to hotel keepers, etc. thereof. 


2955 Giving lien to hotel keepers, etc. 2957 Storage charges, when and how 
collected, 


§ 2954. (Any person who shall put up at any hotel, 
inn, or boarding ‘house, and shall procure any food, enter- 
tainment or accommodation, without paying therefor except 
where credit is given by express agreement, .with intent to 
cheat or defraud such owner, or keeper thereof, out of the 
pay for the same; or who with intent to cheat or defraud 
such owner or keeper, out of the pay therefor, shall obtain 
credit at any hotel, inn or boarding house for such food, en- 
tertainment, or accommodation by means of any false show 
of baggage or effects brought thereto; or who shall with 
such intent remove or cause to be removed, any baggage, or 
effects from any hotel, inn or boarding house, while there is 
a lien existing thereon for the proper charges due from him 
for fare and board furnished therein, shall be punished by a 
fine not exceeding one hundred dollars, or by imprisonment 
not exceeding three months. 

§ 2955, “1 Whenever a special agreement shall have 
been made between the keeper of any hotel, inn, or boarding 
house, and any person boarding at such hotel, inn or boarding 
house, regarding the price of such person’s board thereat, all 
the baggage, goods, and effects of every kind of such 
person kept at such hotel, inn or boarding house, shall be 
subject to the lien of such hotel keeper, inn keeper, or 
boarding house keeper, for all such sums as shall be at any 
time due to such keeper from such person for board or 
lodging, and such hotel keeper shall have the right.to detain 
such baggage, goods and effects, until such debt so contracted 
shall be fully paid, and in case of the non-payment of such 
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debt for the period of sixty days after it is due, such hotel 
keeper, inn keeper or boarding house keeper shall have the 
right to sell said baggage, goods and effects or such part 
thereof as shall be necessary. and apply the proceeds of such 
sale to the payment of such debt. 

§ 2956. %) All sales under this act shall be at public How sales 


made and 


auction for cash. Before any such baggage, goods and effects notice thereof 
shall be sold, at least ten days’ notice of such sale shall be 

given, by advertising the same at least five times in some 
newspaper published and having general circulation in the 

city, village, or town in which the hotel, inn, or boarding 

house is situated; or where no such paper is so published or 
circulated, then by written or printed handbills posted up in 

at least five public places, one of which shall be in the hotel, 

inn, or boarding house where the baggage, goods and effects 

are detained. 

§ 2957. 34. Whenever a special agreement shall have storage 
been made between the owner of a storage warehouse and and how 1 
parties storing any description of property therein regarding mareh 1, 1884 
the price for such storage, said property shall be subject 
to the lien of such storage warehouse owner for charges for 
freight, storage, insurance, etc., and such storage warehouse 
owner shall have the right to detain such property until 
charges are paid, and in case of non-payment of such 


_charges for the period of six months, such storage warehouse 


owner shall have the right to sell said property so stored, or 
such part thereof as may be necessary to pay charges. All 
such’sales to be in accordance with the terms and conditions 
as provided for in section 3 of this Chapter. 
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CHAPTER IV. 


COMMON CARRIERS. 


SECTION. SECTION. 
2958 Lien of carriers for freight and 2960 Notice of sale to be advertised 
back charges. thirty days. 


2959 When property may be sold to 
pay charges; surplus to be paid 
to owners of goods. 


Lien of car- § 2958. 9 All common carriers in this Territory 
rier for freight : y ' 

and back shall have a lien upon any goods, wares, merchandise or 
charges. : : 


Feb. 20,1874. Other property in their possession, as such carrier, for freight, 
or transportation thereof, including back charges paid by 
such carriers to connecting lines. 

When proper- § 2959, [8 ‘That any railroad company or common 

(Spay charges Carrier transporting freight, may, if any property transported 
by such carrier be net accepted, and taken away by the con- 
signee thereof, within six months from the time it shall have 
been received at the point on such carrier’s line or route, 
where the same is to be delivered, sell the same in the manner 
hereinafter prescribed, and out of the proceeds of such sale 
retain the amount due such carrier from the consignee for 

Surplustobe freight or carriage, and a reasonable compensation for the 

of goods. storage and care of such property during said time, together 
with reasonable and necessary costs of such sale; and the sur- 
plus, if any, shall be paid to the owner, consignee or agent. 

Notice of sale § 2960. “™) Whenever any goods, wares, merchandise 

tised 80days. or other property shall remain in the possession of any carrier, 
at the end of six months from the time of its arrival at the 
place of delivery, it shall be lawful for such carrier to sell 
such property at public auction, by first publishing a notice 
thereof, in some newspaper published and having a general 
circulation in the county where such property is to be exposed 
for sale, for a period of thirty days prior to such sale; or if 
there is no paper published in such county, then in some news- 
paper published in this Territory, and having a general cireu- 
lation in such county. Said notice shall contain the name and 
address, if known, of the consignee, the name of the con- 
signor, from what place shipped, with a general description 


of the property to be sold, if the nature thereof be known; if 


not, then of the box, cask or other covering of the same. 


——- — -e 
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Peete’ HIGH TH. 


PARTICULAR WRONGS. 


CHAPTER I. 


DEATH BY NEGLIGENCE. 


SECTION. SECTION. 
2961 Company or persons liable for 2962 Action to be brought by personal 
damages. representative. 


§ 2961. Whenever the death of a person shall be Company or 


caused by wrongful act, neglect or default, and the act, for damages 
neglect or default is such as would, if the death had not rie 
ensued, have entitled the party injured to maintain an action 
and recover damages in respect thereof, then, and in every 
such case, the person who, or the company or corporation 
which would have been liable if death had not ensued, shall 
be liable to an action for damages, notwithstanding the death 
of the person injured, and although the death shall have been 
caused under such circumstances as amount in law to felony. 

§ 2962. @ That every such action shall be brought action to be 
by, and in the names of the personal representatives of such pe eves 
deceased person, and the amount received in every such action sapahesnaP i 
shall be distributed by direction and decree of the proper 
probate court, to such persons (other than creditors) as are 
by law entitled to distributive shares of the estate of such 
deceased person, and in such proportions as are prescribed by 
law; Provided, That every such action shall be commenced 
within two years after the death of such deceased person; 

And provided further, That the damages so recovered shall 
not in any case exceed the sum of ten thousand dollars. 
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CHAPTER II. 


OF -TRESPASS AND DAMAGE, 


SECTION. . SECTION. 
2063 Cutting grass on the land of 2967 Laying down fences. 
another, 2968 Action for damages to property. 
2964 Cutting timber on the land of 2969 Infringing upon rights in regard 
another, to water. 
2965 Property taken publicly. 2970 Injury of fruit and shade trees. 


2966 Crossing enclosure, 


Outting grass | § 2963. 0%) That if any person or persons shall cut 
on the land of F 
another, grass for hay on any land belonging to another person or 


March 8. 1882 


persons, without his, or their consent, an action for trespass 

may be had against such offender, and damages recovered by 

process of law. : 

Cutting timber § 2964, © Tf any person shall cut or haul off timber 

another. from the possession of another person, without his or their 
consent, an action of trespass and damage may be had against 
such offender. 

3d ac § 2965, '® Tf any person shall take any species of 

: property belonging to another, publicly, but without the con- 
sent of the owner, an action of trespass may be had against 
such offender, and damages recovered by law. 

Crossing § 2966. “> Tf any person shall ride across, or drive a 
wagon through a field of grain, or over any enclosed ground, 
belonging to another person, an action of trespass may be had 
against such offender, and all damages recovered. 

Laying dows § 2967. @™ Tf any person shall drive through, or lay 

down, a fence belonging to another person, and shall fail to 
put the same up, such offender shall be liable for all damages, 


to be recovered under an action of trespass. 


Action for § 2968. @) An action for damages may be sustained 
damages to - . 
property. for goods stored or property in the possession of another 


person, that may be damaged while in such possession. 
§ 2969. “6 That if any person or persons, after there 
shall have been a division of water lawfully made in any 


) a ® ’ 
A oy ha 
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x preeinet in this Territory, for irrigation or other Infringing 
urposes, shall in any way infringe upon the rights of any i= in regard to 
"person or persons, they shall be liable in an action of trespass 

a fe the parties damaged, and liable to be fined at the discretion 

of the court having jurisdiction. 

§ 2970. %) That all damage done to fruit or shade uring fruit 
_ trees in or around enclosures or lots, by careless driving, or ‘®** 

the tying up of cattle and horses, or any needless destruction 

of any such shade or fruit trees, shall be considered a tres- 

_ pass, and such person or persons shall be liable for damage 

and fine according to the discretion of the court having 


jurisdiction. 


i 
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PART NIN Tee 


»LATUTES: 


CHAPTER I. 


LEGISLATION. 


SECTION. SECTION. 
2971 State of Deseret statutes vali- 2972 When statutes take effect prior 
dated. to 1888. 


2973 When later statutes take effect. 


State of Des- § 2971. © The laws heretofore passed by the Pro- 
eret Statutes . 
validated —_-visional Government of the State of Deseret and which do 


not conflict with the ‘*Organie Act,’’ of said Territory, be, 
and the same dre hereby declared to be legal, and in full force 
and virtue, and shall so remain until superseded by the action 
of the Legislative Assembly of the Territory of Utah. 
Jan. 19, 1854. § 2972. Each act and resolution is in force from the 
ftomdate ot date of its publication in any public manner, unless a certain 
pepenwen- time is specified; and resolutions are equally valid with acts. 
March 3, 1888. § 2973. That unless otherwise provided therein, all 
takeeifect. laws and resolutions which may hereafter be enacted by the 
Governor and Legislative Assembly of this Territory, shall 
go into effect and be operative at twelve o’clock midnight of 
the thirty-first day of May next after their passage and 
approval. 


- 


COMPILATION AND DISTRIBUTION. 


CHAPTER II. 


COMPILATION AND DISTRIBUTION. 


SECTION, SECTION. 
2974 Committee of compilation. 2978 How work to be done; printing 
2975 Authorized to employ assistance; to be let to lowest bidder, 
to report. 2979 Book to be placed in the hands 
2976 Subject to control of legislature. of auditor; distribution. 
2977 To complete and publish com- 2980 Notice before distribution, 
pilation. 2981 Duty of person receiving stat- 


utes; refusal a misdemeanor, 


§ 2974. s 1. Samuel R. Thurman, Chas. C. Richards, 
Enos D. Hoge, Luther T. Tuttle and John E. Carlisle are 
hereby appointed and constituted a committee to compile, 
during the present session of the Legislative Assembly, all 
the public acts, laws and resolutions in force in said Territory, 
including those passed and approved during the present session 
of said Assembly. 

§ 2975. s 2. Said committee are hereby authorized to 
employ such professional and clerical assistance as may be 
necessary for the accomplishment of said compilation and 
shall report to said legislature from time to time during said 
session, such portions'of said work as may be completed; and 

report the whole thereof systematically arranged and compiled 
on or before the first day of March, A. D. 1888. 

§ 2976. s 3. Said compilation shall be subject to the 
approval of the said legislature, and said committee shall, 
at all times, be under the direction and control of the same, 
and the compensation of those employed by said committee, 
and the expense of said work shall be as determined by the 
legislature. 

—  § 2977. s 4. That if it shall be found to be impractic- 

able to complete this work within the time specified in this 

act, or during said session, said committee shall continue the 

work of said compilation, and complete and publish, as soon 
as practicable, the same, together, with the Organic Act of 
this Territory, the Declaration of Independence, Constitution 
. of the United States, and such other laws of the United 
States as the committee may deem specially applicable to the 
Territories. 
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How work to § 2978. s 5. Said publication shall be in suitable form, 

pebating to be in volumes, substantially bound, with marginal notes and 

est bidder. — proper index, not exceeding five thousand copies, the printing 
and binding of said work shall be let, by said committee, 
to the lowest responsible bidder resident in Utah Territory. 

Books to be § 2979. s 6. Said books, when completed, shall be 

meade of placed, by the committee, in the hands of the auditor of 

distribution. public accounts, to be by him distributed to the Governor, 
secretary, and judges of the supreme court of this Territory, 
members of the present Legislative Assembly,Jmembers of the 
Utah Commission, and ‘Territorial, county and precinct 
officers, one copy each; and that the auditor retain two 
hundred copies for the use of future Legislative Assemblies, 
and place the residue of said books in the hands of the Terri- 
torial treasurer, to be sold by him to all other persons at such 
rates as said committee shall direct, and place the proceeds of 
such sales in the Territorial treasury. 

Opes he sa § 2980. s 7. The auditor of public accounts shall before 
distributing the books herein provided to be furnished to 
county and precinct officers, cause notice to be inserted in 
each book that it is the property of this Territory and is 
furnished for the use of the office to which it is delivered, and 
must be transmitted by the incumbent thereof, at the expira- 
tion of his term, to his successors in office. 

Duty of person § 2981. s8. It shall be the duty of each county and 

utes; refusal a precinct officer who receives any volume of the laws of this 
Territory, as hereinbefore provided, to carefully preserve the 
same, and at the expiration of his term of office to immedi- 
ately deliver it to his successor in office; and any such county 
or precinct officer who wilfully neglects or refuses to so 
deliver such book or books to his successors, upon demand 
being made therefor, shall be deemed guilty of a misdemeanor, 
and may be fined in any sum not exceeding fifty dollars and 


the costs of procecution. 
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CHAPTER III. 


INTERPRETATION. 


SECTION. SECTION. 
2982 Repeal of repealing statute. 2984 Word ‘seal’? includes scroll. 
2983 What certain words include. 


§ 2982. The repeal of a law shall not be construed repeat of re- 
to revive any law or part thereof, previously repealed by such eo hos 
law unless so revived in express terms. 

§ 2983. © Words used in one tense may include either; whatcertain 
the masculine the feminine: the singular the plural, and the {ye ™ 
plural the singular; ‘‘person’’ ‘may include a partnership, 
corporation or company; ‘‘writing’’ may include printing, 
and ‘‘oath’’ include affirmation or declaration; ‘‘signature’’ 

_ may include a mark with the person’s name written near it, 
and witnessed by some person who can write; and where 
_ joint authority is given to three or more persons, such 
authority executed by a majority of such persons shall be 
valid, unless otherwise restricted in the law or instrument 
conferring such authority. 
" Se2ue4. © -The word ‘‘seal’’ may include a scroll, .,.4 «seal 


includes 


printed or written, opposite the signature. menue 
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CODE OF CIVIL PROCH EA. 


AN ACT REVISING THE CODE OF CIVIL PROCEDURE OF UTAH TERRITORY 


PRELIMINARY PROVISIONS. 


SECTION, SECTION. 
2985 When act takes effect. 2994 Seal defined. 
2986 Not retroactive. 2995 Joint authority. 
2987 How construed. 2996 Words and phrases. 
2988 Continued provisions, how con- 2997 Terms defined. 
strued. 2998 How statutes and rules affected 
2989 Pending actions, how affected. by Code; statutes not revived 
2900 Limitations, unexpired continue by repeal of reviving statute. 
and governed by this Code. 2999 How this act to be referred. 
2991 Holidays. 3000 Civil and criminal remedies not 
2992 Computation of time. merged. 
2993 Regulation of act with reference 
3 to holidays. 


§ 2985. 31. Be it enacted, etc.: This Code takes effect 
at twelve o’clock, noon, on the first day of August, eighteen 
hundred and eighty-four. 

§ 2986. s 2. No part of it isretroactive, unless expressly 
so declared. 

§ 2987. s 3. The rule of the common law, that statutes 
in derogation thereof are to be strictly construed, has no 
application to this Code. The Code establishes the law of 
this Territory, respecting the subjects to which it relates, 
and its provisions and all proceedings under it, are to be 
liberally construed, with a view to effect its objects” and to 
promote justice. 
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§ 2988. 84. The provisions of this Code, so far as they Construed as 
are substantially the same as existing statutes, must be con- ig sa 
strued as continuations thereof, and not as new enactments. 

§ 2989.85. No action or proceeding commenced before Actions, ete., 
this Code takes effect, and no right accrued, is affected by its Ente pode 
provisions, but the proceedings therein must conform to the 
requirements of this Code as far as applicable. 

§ 2990. s 6. When a limitation or period of time pre- Limitations 

scribed in any existing statute for acquiring a right or barring te run. 
a remedy, or for any other purpose, has begun to run before 
this Code goes into effect, and the same or any limitation is 
prescribed in this Code, the time which has already run shall 
be deemed a part of the time prescribed as such limitation by 
this Code. 

§ 2991. s7. Holidays, within the meaning of this Code, Holidays. 
are every Sunday; the first day of January ; the twenty-second 
day of February; the thirtieth day of May, commonly called 
Decoration Day; the fourth day of July; the twenty-fourth 
day of July, commonly called Pioneers’ Day; the twenty-fifth 
day of December; and all days which may be set apart by 
the President of the United States, or the Governor of Utah 
Territory, by proclamation, as days of fast or thanksgiving. 

§ 2992. 38. The time in which any act provided by law computation 
is to be done is computed by excluding the first day, and > 
including the last day, unless the last day is a holiday, and 
then it is also excluded. 

~§ 2993. 39. Whenever any act of a secular nature, Certain actnot 
other than a work of necessity or mercy, is appointed by law Seer oe 
or contract to be performed upon a particular day, which day 
falls upon a holiday, such act may be performed upon the 
next business day with the same effect as if it had been per- 
formed upon the day appointed; Provided, That nothing in 
this or the preceding section shall be so construed as to in any 
~ manner change, alter or modify the time of the maturity of 
negotiable instruments as provided in an act entitled «*An Act 
in relation to Negotiable Instruments,’’ approved March 9, 
1882. 

§ 2994. $10. When the seal of a court, or public officer, Se#! defined. 
is required by law to be affixed to any paper, the word seal 
includes an impression of such seal upon the paper alone, as 
well as upon wax or a wafer affixed thereto. In all other 


cases the word seal may include a scroll printed or written. 
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§ 2995. 811. Words giving a joint authority to three 
or more public officers or other persons, are construed as giv- 
ing such authority tou a majority of them, unless it is other- 
wise expressed in the act giving the authority. 

§ 2996.8 12. Wordsand phrases are construed accord- 
ing to the context and the approved usage of the language; 
but technica] words and phrases, and such others as have ac- 
quired a peculiar and appropriate meaning in law, or are de- 
fined in the succeeding section, are to be construed according 
to such peculiar and appropriate meaning or definition. | 

§ 2997. s 13. Words used in this Code in the present 
tense include the future as well as the present; words used 
in the masculine gender include the feminine and neuter; the 
singular number includes the plural; and the plural the 
singular; the word person includes a corporation as well as a 
natural person; writing includes printing; oath includes 
affirmation or declaration; and every mode of oral statement 
under oath or affirmation is embraced by the term ‘‘testify,’’ 
and every written one in the term ‘‘depose’’; signature or 
subscription includes mark, when the person cannot write his 
name being written near it and witnessed by a person who 
writes his own name as a witness. The following words. 
also have in this Code the signification attached to them 
in this section, unless otherwise apparent from the context: 

1. The word ‘‘property’’ includes both real and per- 
sonal property. be 

2. The words ‘‘real property’’ are co-extensive with 
lands, tenements and hereditaments, water rights, possessory 
rights and claims. 

3. The words ‘‘personal property’’ include money, 
goods, chattels, things in action, and evidences of debt. 

4. The word ‘‘month’’ means a calendar month, unless 
otherwise expressed. 

5. The word ‘*will’’ includes codicils. 

6. The word ‘‘writ’’ signifies an order or precept in 
writing, issued in the name of the people, or of a court or 
judicial officer, and the word ‘‘process’’ a writ or summons 
issued in the course of judicial proceedings. 

7. The word ‘‘State,’’ when applied to the different 
parts of the United States, includes the District of Colum-. 
bia and the Territories; and the words ‘‘United States’? may 


include the District and Territories. 
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§ 2998. 314. No statute, law or rule, is continued in Statutes, ete., 
force because it is consistent with the provisions of this Code with code Te 
on the same subject; but in all cases provided for by this 
Code, all statutes, laws and rules heretofore in force in this 
Territory, whether consistent or not with the provisions of 
this Code, unless expressly continued in’ force by it, are 
repealed and abrogated. This repeal or abrogation does not 
revive any former law heretofore repealed, nor does it affect 
any right already existing or accrued, or any action or pro- 
ceeding already taken, except as in this code provided; nor 
does it affect any private statute not expressly repealed. 

§ 2999. 315. This act, whenever cited, enumerated, nis act how 
referred to or amended, may be designated simply as ‘The Steavctn 
Code of Civil Procedure,’’ adding, when necessary, the num- 
ber of the section. 

§ 3000. s 16. When the violation of a right admits of oivijanacrim- 

inal remedies 


both a civil and criminal remedy, the right to prosecute the not merged. 
one is not merged in the other. 
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£ 
’ 
(ACT) PART I. : 
OF COURTS OF JUSTICE. } 
Le R29 
7a it oe : { 
a, Poca 
ye Ge yh oe ; i, 
ORGANIZATION AND JURISDICTION 
: Cuarrer I. 
, couRTS OF JUSTICE IN GENERAL, — 
SECTION. SECTION. 
3001 The several courts of this Ter- 3002 Courts of | 
EH Siiaiia: § 3001. 317. The following are the cc 
of this Territory: 7 


1. The supreme court. 
2. The district courts. 
3. The probate courts. 
4. The justices’ courts. 
Courts of § 3002. s 18. The courts enum 


~ 
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CHAPTER II. 


SUPREME COURT, 


SECTION, ; SECTION. 

3003 Jurisdiction. 3007-3908 Two justices a quorum; 
3004 Original jurisdiction. one may adjourn. 

3905 Appellate jurisdiction. 3009 Two terms to be held at capital. 
3006 May reverse, affirm or modify, 


etc., remittitur. 

§ 3008. 519. The jurisdiction of this court is of tWo jurisdiction. 
kinds: 

1. Original; and, 

2. Appellate. 

§ 3004. s 20. Its original jurisdiction extends to the original juris- 
issuance of writs of mandate, certiorari, prohibition, habeas ““"'°™ 
corpus, and all writs necessary to the complete exercise of its 
appellate jurisdiction. 

§ 3005. s 21. Its appellate jurisdiction extends to a Appellate ju- 
review of all cases removed to it under such regulations as‘“"°"°™ 
are or may be prescribed by law, from the decisions of the 
district courts. 

§ 3006. s 22. The court may reverse, affirm, or modify May reverse, 


° Z affirm, or 
any order or judgment appealed from, and may direct the moiity, ete. 


Pt , . , remittitur. 

proper judgment or order to be entered, or direct a new trial 
or further proceedings to be had. Its judgment must be re- 
mitted to the court from which the appeal was taken. The 
decisions of the court shall be given in writing; and in Giving p¢cisions in 
a decision, if a new trial be granted, the court shall pass upon “"'""* 
and determine all the questions of law involved in the case, 
presented upon such appeal, and to the necessary final 
determination of the case. 

 § 3007. s 23. The presence of two justices of the Presence ot 
supreme court is necessary for the transaction of business, but : 


one of the justices may adjourn the court from day to day, or 


to a particular day, or until the next term. 


§ 3008. s 24. The concurrence of two justices of the Concurrence 
of two justices 


- supreme court is necessary to pronounce a judgment; if two necessary. 


do not concur, the case must be re-heard. 
§ 3009. s 25. There must be held in each year two Terms of the 


. supreme 
terms of the supreme court for the hearing of causes, to be court. 


held at the capital of the Territory, at such times as the Gov- 
ernor thereof may by proclamation fix. 
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Cuapter III. 


DISTRICT “COURTS. 
SECTION. SECTION. 
8010 Jurisdiction. 3013 Judgments and orders may be 
3011 Duration of terms. entered in vacation. 


3012 Adjournments. 


§ 3010. s 26. The jurisdiction of the district ~courts 
extends: 

1. To all civil actions for relief formerly given im courts 
of equity. : 

2. To all civil actions in which the subject of litigation 
is not capable of pecuniary estimation. 

3. To all civil actions in which the subject of litigation 
is capable of pecuniary estimation or which invyole the title 
or possession of real estate, or the legality of any tax, impost, 
assessment, toll, or municipal fine. 

4. To actions of forcible entry and detainer to proceed- 
ings in insolvency; to actions to prevent or abate a nuisance ; 
to actions of divorce, and for annulment of marriage, and to 
all such special cases and proceedings as are not otherwise 
provided for. 

5. To the trial of all indictments; said courts shall have 
the power of naturalization, and to issue papers therefor. 
Said courts and their judges, ‘or any of them, shall have 
power to issue writs of mandamus, certiorari, prohibition, 
quo warranto, in their respective districts, and of habeas 
corpus on petition by or on behalf of any person in actual 
custody. Injunctions and writs of prohibition may be issued 
and served 6n legal holidays and non-judicial days. 


6. Its appellate jurisdiction extends to all cases arising 
in probate or justices’ courts; and to all other matters and 
cases wherein an appeal to it is or may be allowed by law. 

§ 3011. s 27. Eachterm must be held until the business 


is disposed of, or until a day fixed for the commencement of 
some other term in the district. 
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§ 3012. s 28. The court may adjourn from time to time Adjourn- 
during the term, and may, when the public convenience re- ih 
quires, adjourn the term over the time fixed by law for the 
commencement of another term in the same district. 

§ 8013. s 29. Judgments and orders of this court may Judgments 


and orders 


be entered either in term or vacation. entered in ya- 


cation. 


CHAPTER IV. 


PROBATE COURT. 


SECTION, SECTION. 
3014 Probate court in each county. 3017 Always open; how regular ses- 
8015 Jurisdiction of probate court. sions held. 
8016 Presumptions as to probate pro- 3018 Terms to be held at county seat. 
ceédings. 
e § 3014. 3 35. There must be a probate court held in Gourt in each 
. county. 
each of the counties. : 
§ 3015. s 36. The probate court has jurisdiction: JurisdioHon tr 


1. In the settlement of the estates of decedents, and in?” °°" 


matters of guardianship and other like matters. 

2. In suits of divorce for statutory, causes concurrently 
with the district courts, but any defendant in a suit for 
divorce commenced in this court shall be entitled, after ap- 
pearance and before plea or answer, to have said suit removed 
to the district court having jurisdiction, when s&id suit shall 
proceed in like manner as if originally commenced in said 
district court. 

3. To make such orders as may be necessary to the 
exercise of the powers conferred upon it. 

4. To enter land in trust for the use and benefit of the 
occupants of towns in the various counties, according to the 
provisions of any law of Congress, and under such rules and 
regulations as are or may be prescribed by the Legislative 
Assembly. 

§ 3016. s 87. The probate proceedings, records, orders, presumptions 


Ps ‘ t bat 
judgments, and decrees of this court are construed in the peonneainga: 


‘ 
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same manner, and with like intendments, as the proceedings 
in courts of general jurisdiction, and to them there is ac- 
corded like force, effect, and legal presumptions as to the 
records, orders, judgments, and decrees of district courts. 


Always open; 


when regular’ § 3017. s 38. The probate courts shall always be 
opened for transaction of business, but regular sessions there- 
of shall be held as follows: In the county of Salt Lake, on 
the second and fourth Mondays of each month; in the coun- 
ties of Cache, Weber, Utah and Sanpete, on the second Mon- 
day in each month, and in the remaining counties on the sec- 
ond Monday of March, June, September and December of 
each year; each session shall continue until all the basiness 
then ready for a hearing is disposed of. 

To be held at § 3018. 3 39. Theterms of the probate court must be 

: held at the county seat. 


CHAPTER VY. 


JUSTICES’ COURTS. 


SECTION, SECTION. 
3019 Where justice to hold court. 3022 Process runs to whole county. 
3020 Civil jurisdiction. 3023 Criminal jurisdiction. 


3921 Concurrent jurisdiction. 


“te ge § 3019. s 44. ‘Every justice of the peace must hold a 

where. justice’s court in the precinct or city for which he is elected 
or appointed. 

Civil jurisdic- § 3020. 345. The civil jurisdiction of these courts 


within their respective precincts or cities extends: 

1. To an action arising on contract for the recovery of 
money only, if the sum elated is less than three hundred 
dollars. 

2. To an action for damages for inquiry to the person, 
or for taking or detaining personal property, or for injuring 
personal property, or for an injury to real property, where 
no issue is raised by the answer involving the plaintiff’s title 
to or possession of the same, if the dante i be less 
than three hundred dollars. : 

3. To anaction for a fine, penalty or foitetare, less 
than three hundred dollars, given by statute or the ordinances 


, 
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of an incorporated city where no issue is raised by the an- 
swer involving the legality of any tax, impost, assessment, 
toll or municipal fine. 

4. To an action upon a bond or undertaking conditioned 
for the payment of money, less than three hundred dollars, 
though the penalty exceed that sum, the judgment to be 
given for the sum actually due. When the payments are to 
be made by instalments, and action may be brought for each 
instalment as it becomes due. 

5. To an action to recover the possession of personal 
property, when the value of such property is less than three 
hundred dollars. 

6. To take and enter judgment on the confession of a 
defendant, when the amount confessed is less than three 
hundred dollars. 

§ 3021. s 46. The justices’ courts shall have concurrent Jurisdiction ot 
jurisdiction with the district courts within their respective papel 
precincts and cities: 

1. In actions of forcible entry, forcible detainer, or 
unlawful detainer, where the whole amount of the rent and 
damages claimed is less than three hundred dollars. 

2. In actions to enforce and foreclose liens on personal 
property, where the amount of the liens and the value of the 
property are each less than three hundred dollars. 

§ 38022. s 47. Mesne and final process of justices’ courts Jurisdiction 
may be issued to any part of the county in which they are held. commen 

§ 3023. s 48. These courts have jurisdiction of the fol- criminal juris- 
lowing public offences, committed within the respective ““"°" 
counties in which such courts are established: 

I. Petit larceny. 

2. Assault and battery, not charged to have been com- 
mitted upon a public officer in the discharge of his duties. 

3. Breaches of the peace, committing a wilful injury 
to property, and all misdemeanors punishable by a fine less 
than three hundred dollars, or imprisonment in the county 
jail or city prison not exceeding six months, or by both such 
fine and imprisonment. 
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CuHapTer VI. 


GENERAL PROVISIONS RESPECTING 


SECTION. 

8024 Sittings public. 

3025 Discretion to exclude 
from court. 

3026 Powers of every court, 

8027 Courts of record may make rules 

3028 When rules of court take effect. 

8029-3030 Days when court may or 
may not be open or judicial 
business done; exceptions. 

3031 Court appointed for prohibited 
days, next day deemed ap- 
pointed, 

3032-3033 Adjournment of court in 
absence of judge. 


persons 


COURTS AND JUDICIAL OFFICERS. 


SECTION. 


3034 Failure of term recognizances, 
etc., not invalid; proceedings 
continued. 

3035 Persons bound to appear, to ap- 
pear at time so fixed, 

3036 Change of place of holding court 
in what cases, 

3037 Effect of change on persons held 
or bound to appear. 

3038 Rooms may be provided when 
ordered by court. 

3039 Courts having seals. 

3040 Clerk to keep seal. 

3041 To what proceedings or docu- 


ments to be affixed. 


§ 3024. s 50. The sittings of every court of justice are 
public, except as provided in the next section. 
§ 3025. 851. In an action for divorce, criminal con- 


Sittings public 


Limitations on 


Rection. © —_ yersation, seduction, abortion, bastardy, rape, and assault 
with intent to commit rape, the court may, in its discretion 
exclude all persons who are not directly interested therein, 
excepting jurors, witnesses and officers of the court; Pro- 
vided, That in any cause the court may, in its discretion, 
during the examination of a witness, exclude any and all other 
witnesses in the cause. 

Powers bf § 3026. s 52. Every court has power: 

ce: Cle sm 1. To preserve and enforce order in its immediate 

proceedings. presence. 


2. ‘To enforce order in the proceedings before it, or 
before a person or persons empowered to conduct a judicial 
investigation under its authority. 

3. To provide for the orderly conduct of proceedings 
before it or its officers. 

4. To compel obedience to its judgments, orders and 
process, and to the orders of a judge out of court, in an 
action or proceeding pending therein. 

5. To control, in furtherance of justice, the conduct of 
its ministerial officers, and of all other persons in any manner 


GENERAL PROVISIONS RESPECTING COURTS. 197 


connected with a judicial proceeding before it, in every mat- 
ter pertaining thereto. 

6. To compel the attendance of persons to testify in an 
action or proceeding pending therein, in the cases and manner 
provided in this Code. 

7. To administer oaths in an action or proceeding pend- 
ing therein, and in all otber cases where it may be necessary 
in the exercise of its powers and duties. 

8. To amend and control its process and orders so as to 
make them conformable to law and justice. 

9. To devise and make new process and forms, of pro- 
ceedings consistent with law necessary to carry into effect the 
powers and jurisdiction possessed by it. 

§ 8027. s 53. Every court of record may make rules, Gone ore 
not inconsistent with the laws of this Territory, for its own rather 
government and the government of its officers, but such rules 
must neither impose any tax or charge upon any legal pro- 
ceeding, nor give wny allowance to any officer for services. 

§ 3028. 354. The rules adopted by the supreme court When rules 
take effect twenty days, and those adopted by other courts — ; 
ten days, after their publication. 

§ 3029. s 55. Courts of justice may be held and judi- Daya on which 

courts, ete., 


cial business transacted on any day, except as provided in the may be hela, 


next section. 
§ 3030. s 56. No court can be opened, nor can any Daye on which 
Go i é 


judicial business be transacted, on Sunday, on the first day of pot beopened, 
January, on the twenty-second day of February, on the thir- March 11, 1886. 
tieth day of May, on the fourth day of July, on the twenty- 
fourth day of July, on Christmas or Thanksgiving day, or on 
any day on which the general election is held; or on any legal 
holiday, except for the following purposes: ~~ 
1. To give upon their request, instructions to a jury 
when deliberating on their verdict. 
~~ 2. To receive a verdict or discharge a jury. 
3. For the exércise of the powers of a magistrate in a 
criminal action, or in a proceeding of a criminal nature; 
Provided, That in civil causes orders of arrest may be made 
and executed; writs of attachment, executions, injunctions, 
and writs of prohibition may be issued and served; proceed- 
‘ings to recover possession of personal property may be had; 
and suits and processes for obtaining any such writs and pro- 
_ ceedings may be instituted, issued and served on any day. 
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§ 3031. s 57. If any of the days mentioned in the last 
section happen to be the day appointed for the holding of a 
court, or to which it is adjourned, it is deemed appointed for, 
or adjourned to the next day. 

§ 3032. s 58. If no judge attend on the day appointed 
for the holding or sitting of a court, or on the day to which 
it may have been adjourned, before noon, the clerk shall 
make an entry thereof in his record, andthe marshal, sheriff, 
or clerk must adjourn the court until the next day at ten 
o’clock a. m.; and if no judge attend on that day, before 
noon, the marshal, sheriff, or clerk must adjourn the court 
until the following day, at the same hour, and so on from 
day to day, for one week, unless the judge, by written order, 
directs it to be adjourned to some day certain, fixed in said 
order, in which case it shall be so adjourned, . 

§ 3033. s 59. If no judge attend for one week, and no 
written order is made, as provided in the last section, the 
marshal, sheriff or clerk shall adjourn the’ session until the 
time appointed for the holding of the next tegular session. 

§ 3034. s 60. No recognizance, or other instrament or 
proceeding, shall be rendered invalid by reason of there being 
a failure of the term; but all proceedings pending in court 
shall be continued to the next regular term, uniess an adjourn- 
ment be made as authorized in section 58. 

§ 3035. s 61. In case of such continuance or adjourn- 
ment, persons recognized or bound to appear at the regular 
term which has failed as aforesaid, shall be held bound in 
like manner to appear at the time so fixed, and their sureties, 
if any, shall be liable, in case of their non-appearance in the 
same manner as though the term had been held at the regular 
time and they had failed to make their appearance thereat. 

§ 3036. s 62. The judge or judges authorized to hold 
or preside at a court appointed to be held in a county, city or 
town, may, by an order filed with the clerk, and published as 
he or they may prescribe, direct that the éourt may be held 
or continued at any other place in the city, town or county, 
than that appointed, when war, insurrection, pestilence or 
other public calamity or the danger thereof, or the destruction 
or danger of the building appointed for holding court, may 
render it necessary, and may, in the same manner, revoke the 


order, and in his or their diseretion, appoint Be Paice) in. 


the same city, town or county, for holding court. 


7 
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§ 3037. 863. When the court is held at a_ place Parties toap 
appointed as provided in the last preceding section, every appointed. 
person held to appear at the court must appear at the place so 
appointed. 

§ 3088. s 64. If suitable rooms for holding the dis- peer Pe th 
trict courts, and the chambers of the judges of such courts eee 
be not provided in the place or places appointed for holding 
said courts, together with attendants, furniture, fuel, lights, 
and stationery sufficient for the transaction of the Territorial 
business, the court may direct the sheriff of the county where 
the court is to be held to provide such rooms, attendants, furni- 
ture, fuel, lights and stationery, and the expenses thereof 
are a charge against the Territory. 

§ 3039. s 65. Each of the following courts has a seal: what courts 

1. The supreme court. pei sa 
: 2. The district courts. 

3. The probate courts. 

§ 3040. s 66. The clerk of the court must keep the seal Seal by 
thereof. 

§ 3041. s 67. The seal of the court need not be affixed Seal of court, 
to any proceeding therein, or document, except: ceedings aftix- 

1. Toa writ. 

2. Toa certificate of the probate of a will, or of ap- 
pointment of an executor, administrator, or guardian. 

3. To the authentication of a copy of arecord or other 
proceeding of a court, or of an officer thereof, or of a copy 
of a document on file in the office of the clerk. 
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TITLES. 2a 


JUDICIAL OFFICERS. 


CHAPTER I. 


JUDICIAL OFFICERS IN GENERAL, 


SECTION. SECTION. 

3042 Probate judge to reside atcounty 3043 District judge may hold court in 
seat and every justice of the another district, 
peace in his precinct. : 


§ 3042. s 70. Each probate judge shall reside at the 
county seat of his county, during the term of his office, and 
every justice of the peace shall reside in the city or precinct 
in which bis court is held. 

§ 3043. s 71. Whenever the condition of the business 
in the district court of any district is such that the judge of 
the district is unable to do the same, he may request the 
judge of either of the other districts to assist him, and upon 
such request made, the judge so requested may hold the 
whole or part of any term or any branch thereof; and when 
by reason of sickness, or absence from the Territory, or 
from any other cause, a court cannot be held in any district 
by the judge thereof, a certificate of that fact must be 
transmitted by the clerk to the Governor, who may there- 
upon direct some other district judge to hold such court, and 
the acts of such judge so holding such court or any branch 
thereof as above mentioned, shall be of equal force as if he 
were duly assigned to hold the courts in such district. 
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Cuarter II. 


POWERS OF JUDGE OF CHAMBERS, 


SKHCTION. SECTION. 
3044 Powers of district judges at 3046 Stipulation for such trial, what 
chambers. to contain, 


3045 May try certain cases by consent 
out of court. 


§ 3044. s 73. District judges, at chambers, may grant foyerot Sie 
all orders and writs which are usually granted in the first in- °™™?e™* 
stance upon ex parte applications, and may at chambers hear 
and dispose of such writs and of motions for new trials, and 
try and determine writs of habeas corpus, certiorari, mandate 
and prohibition, and may hear applications to discharge all 
such orders and writs. In case of vacancy in the office of 
any district judge, or his absence from the Territory, mo- 
tions may be made before, and orders granted by, any other 
district judge. 

§ 3045. s 74. The parties to an action or special pro- [/aceet hear 
ceeding, pending in a court of record, may, with the consent a cao 

of the judge who is to try or hear it, without a jury, stipu- when 
late in writing, that it shall be tried or heard and determined, 
elsewhere than at the place appointed for holding said court. 

§ 3046. 375. The stipulation must specify the place of (Ryton, 


trial or hearing, and must be filed in the office of the clerk. }it{pe’ned'” 
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CuHaprer III. 


DISQUALIFICATION OF JUDGES, 


SECTION. SECTION. 

8047 When disqualified. 3049 Justice of supreme court not to 

3048 Not to act as attorney in his act as attorney in any court, 
own court. unless he is a party. 


3050 No judge or judicial officer to 
have a practicing partner. 


2 pea § 3047. s 76. No justice, judge, or justice or the peace 
api shall sit or act as such in any action or proceeding. 

1. To which he is a party, or in which he is interested. 

2. When he is related to either party by consanguinity 
or affinity within the third degree, computed according to the 
rules of law. 

3. When he has been attorney or counsel for either 
party in the action or proceeding. 

But the provisions of this section shall not apply to the 
arrangement of the calendar or the regulation of the order of 
business, nor to the power of transferring the action or pro- 
ceeding, to some other court. 

eee § 3048. s 77. A judge cannot act as attorney or counsel 

attorney in his in a court in which he is judge, or in an action or proceeding 
removed therefrom to another court for trial or review in an 
action or proceeding from which an appeal may lie to his own 
court. 

Certain judges § ee s 78. A justice of the supreme court, or judge 

attorneys, Of the district court, cannot act as attorney or counsel in any 
court except in an action or proceeding to which he is a party 
on the record. 

No tudicig oe ee s ae No de or other i officer Be 

“verted partner acting as attorney or counsel in any court o 
this Territory. 
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Cuaptrer LY. 


INCIDENTAL POWERS AND DUTIES OF JUDICIAL OFFICERS, 


SECTION, SkorTion. 

3051 Powers of judges out of court. 3053 May punish for contempt. 

8052 Powers of judicial officers as to 8054 Judges having power and when, 
conduct of proceedings. to take acknowledgments. 


§ 3051. s 82. A judge may exercise, out of court, all General 
the powers expressly conferred upon a judge as contradistin- of judges 


out of court. 


guished from the court. 
§ 3052. 8 83. Every judicial officer has power: 
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judicial offi- 


1." To preserve and enforce order in his immediate pre- Gers as to con- 


sence, and in proceedings before him, when he is engaged in "ss 


om 


the performance of official duty. 

2. To compel obedience to his lawful orders as pro- 
vided in this Code. 

3. To compel the attendance of persons to testify in a 
proceeding before him, in the cases and manner provided in 
this Code. 

4. To administer oaths to persons in a proceeding pend- 
ing before him, and in all other cases where it may be necessary 
in the exercise of his powers and duties. 


§ 8053. s 84. For the effectual exercise of the powers Same. 


conferred by the last preceding section, a judicial officer 
may punish for contempt in the cases provided in this Code. 

§ 3054. 385. The justices of the supreme court, and 
the judges of the district courts, have power in any part of 
the Territory, and probate judges and justices of the peace 
within their respective counties, to take and certify: 

1. The proof and acknowledgment of a conveyance of 
real property, or of any other written instrument. 

2. The acknowledgment of a satisfaction of a judgment 
of any court. 

3. An affidavit or deposition to be used in this Ter- 
ritory. 


IQ 


yroceed- 
yefore 
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CHAPTER V. 


MISCELLANEOUS PROVISIONS RESPECTING COURTS AND JUDICIAL OFFICERS. 


SECTION. SECTION. 
3055 Subsequent application for 3058 Proceedings to be in English 
orders refused; when prohibited language. 
8056 Violation of preceding section. 3059 Customary abbreviations al- 
3057 Proceedings not affected by va- lowed, 
cancy in office. 3060 Means to carry jurisdiction into 
effect. 


tea § 3055. s 88. If an application for an order, made toa 
epplications judge of the court in which the action or proceeding is pending, 
when refused. is refused in whole or in part, or is granted conditionally, no 
subsequent application for the same order can be made to any 
other judge, except of a higher court; but nothing in this 
section applies to motions refused for any informality in the 
papers or proceeding necessary to obtain the order, or to 
motions refused, with liberty to renew the same. 
ae § 3056. s 89. A violation of the last preceding section 
last section. may be punished as a contempt, and an order made contrary 
thereto may be revoked by the judge who made it or vacated 
by a judge of the court in which the action or proceeding is 
pending. 
Xo proceed. ie § a oh ae Sama es. in any — of justice, 
ise uuecte’ in an action or special proceeding pending therein, is affected 
oltice of judge, hy » vacancy in the office of all or any of the judges, or by the 
failure of a term thereof. 
§ 3058. s 91. Every written proceeding in a court of 
pe inthe king: justice in this Territory shall be in the English language, and 
~~ judicial proceedings shall be conducted, preserved, and pub- 
lished in no other. ‘ 
a § 3059. s 92. Such abbreviations as are in common use 
and figures. may be used, and numbers may be expressed by figures or 
numerals in the customary manner. 
\ § 3060. s 93. When jurisdiction is, by this Code or by 


Means to be a 
used toexe- any other statute, conferred on a court or judicial officer, all 


cute judicial 

powers inthe means necessary to carry it into effect are also given; and 
in the exercise of the jurisdiction, if the course of proceeding 
be not specifically pointed out by this Code or the statute, any 
suitable process or mode of proceeding may be adopted which 
may appear most conformable to the spirit of this Code, or 


the statute. 


a 
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yg it Wp PS ote & & oe 
PERSONS SPECIALLY INVESTED WITH POWERS OF A_ JUDICIAL 


NATURE. 


CHAPTER I. 


OF JURORS, 


SECTION, SKCTION. 
3061 Jury defined. 3078 Additional jurors, how drawn. 
3062 Different kinds of juries. 3079 Clerk to furnish, list of jurors. 
3063 Grand jury defined. 3080 How jurors to be summoned. 
3064 Jury trial defined. 3081-3082 For justice’s court, how 
3065 Number of a trial jury, summoned. 
3066 Jury of inquest defined, 3083 Officer’s return. 
3067 Who are competent jurors. 3084 Jury of inquest, how summoned. 
3068 Who are not. 3085 Obedience to summons, how en- 
3069 Who are exempt. forced. 
3070 Who may be excused. 3086-3087 Grand jury, how consti- 
3071 Exempt persons may send affi- tuted and empaneled. 
davit to clerk. 3088 Names of jurors, how kept., 
3072 When jury list to be prepared. 3089 First jury, how empaneled in 
8073 Jurors to.be drawn pursuant to civil and criminal cases. 
judge’s notice, 3090-3091 In justice’s court, how 
8074-3076 Jury, how drawn and sum- juries obtained in civil and 
moned. criminal cases, 


3077 Such jurors Yo constitute grand 3092 Jury of inquest, how obtained. 
and petit juries. 


§ 3061. s 98. A jury is a body of men temporarily jury defnea. 
selected from the citizens of a particular district and invested 
with power to present or indict a person for a public offence, 
or to try a question of fact. 
§ 3062. 399. Juries are of three kinds: tate, 
1. Grand juries. 
2. ‘Trial juries. 
3. Juries of inquest. 
§ 3063. 3100. A grand jury is a body of men, fifteen Grand jury de- 
in number, returned in pursuance of law from citizens of the 
district before a court of competent jurisdiction, and sworn 
to inquire of public offences committed or triable within the 
district, 
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§ 3064. s 101. A trial jury is a body of men returned 
from the citizens of a particular district before a court or 
officer of competent jurisdisdiction, and sworn to try and de- 
termine by unanimous verdict a question of fact. 

§ 3065. s 102. A trial jury in a district court consists 
of twelve, and in the justices’ courts of six men, unless the 
parties to the action or proceeding, in other than criminal 
cases, agree upon a less number. 

§ 3066, s 103. <A jury of inquest is a body of men sum- 
moned from the citizens of a particular district, before the 
marshal, sheriff or coroner, or other ministerial officer, to in- 
quire of particular facts. 

§ 8067. s 104. A person is competent to act as a juror 
if he be: 

1. A male citizen of the United States over the age of 
twenty-one years; and, 

2. Who can read and write in the English language; 
and, 

3. Who resides in, and has resided in the judicial 
district in which he is called upon to serve, six months next 
preceding the time he is selected by the probate judge and 
clerk of the district court, to serve as a juror as provided by 
law; Provided, That the residence required to render a 
person competent to serve as a juror in a justice’s court, or 
on an inquest, is in the county for a period of six months 
next preceding the time he is actually called to serve; and, 

4, Who is a tax payer in the Territory; and, 

5. Who is of a reputable sound mind and discretion, 
and who is not so disabled in body as to be unable to serve. 
§ 3068. 3105. A person is not competent to act as a 
juror: 
1. Who does not possess the qualification preseribed by 
the last preceding section. 

2. Who has been convicted of malfeasance in office or 
any felony or other high crime. 

3. Who is an officer or soldier of the United States, or 
a person subject to their military control. 

§ 3069. s 106. A person is exempt from liability to act 
as a juror if he be: : 

1. A judicial or civil officer of the United States, or. of 
the Territory of Utah. . 

2. A person holding a county office. 


' 
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3. An attorney and counselor-at-law. 

4, A person editing a newspaper or periodical. 

5. A teacher in a college, academy or school. 

6. A practicing physician or surgeon. 

7. An officer, keeper or attendant of an almshouse, 
hospital, asylum, or other charitable institution. 

8. Engaged in the performance of duty as officer or 
attendant of a county jail or the Territorial prison. 

9. An express agent, mail carrier, telegraph operator, 
miller or keeper of a public ferry or toll gate. 

10. A dispensing druggist of a prescription drug store. 

11. A superintendent, engineer, conductor, fireman or 
station agent of a railroad. 

12. <A person drawn as a juror in any court of record 
in this Territory, upon a regular panel, who has served as 
such within a year; but this exemption shall not extend to a 
person who is summoned as a juror for the trial of a particular 
case, ‘ 

§ 3070. s 107. A juror cannot be excused by the court 
for slight or trivial cause, or for hardship or inconvenience 
to his business, but only when material injury or destruction 
to his propecty, or that of the public entrusted to him is 
threatened, or when his own health, or the sickness or death 
of a member of his family, requires his absence. 

§ 8071. 3108. If a person exempt from liability to act 
as a juror, as provided in section 106, be summoned as a 
juror, he may make and transmit his affidavit to the clerk of 
the court for which he is summoned, stating his office, occupa- 
tion, or employment; and such affidavit shall be delivered by 
the clerk to the judge of the court when the name of such 
person is called, and if sufficient in substance, shall be received 
as an excuse for non-attendance in person. The affidavit shall 
then be filed by the clerk. 

§ 3072. s 109. Inthe month of January in each year, 
the clerk of the district court in each judicial district, and the 
judge of probate of the county in which the district court is 
next to be held, shall prepare a jury list from which grand 
and petit jurors shall be drawn, to serve in the district courts 
of such district, until a new list shall be made as herein pro- 
vided. Said clerk and probate judge shall alternately select 
the name of a male citizen of the United States, possessing 
the qualifications mentioned in section 104, and as selected 


s 
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the name and, residence of each shall be entered upon the list, 
until the same shall contain two hundred names, when the 
sume shall be duly certified by such clerk and probate judge; 
and the same shall be filed in the office of the elerk of such 
district court, and a duplicate copy shall be made and certified 
by such officers, and filed in the office of said probate judge. 

§ 3073. s 110. Whenever a grand or petit jury is to be 
drawn to serve at any term of the district court, the judge of 
such district shall give public notice of the number, time and 
place of the drawing of such jury, which shall be at least 
twelve days before the commencement of such term, and on 
the day and at the place thus fixed, the judge of such district 
shall hold an open session of his court, and shall preside at 
the drawing of such jury. 

§ 3074. s 111. The clerk of such court shall write the 
name of each person on the jury lists returned and filed in 
his office upon a separate slip of paper, as nearly as practica- 
ble of the same size and form, and aqll such slips shall, by the 
clerk in open court, be placed in a covered box, and 
thoroughly mixed and mingled; and thereupon the United 
States marshal, or his deputy, shall proceed to fairly draw by 
lot from said box such number of names as may have pre- 
viously been directed by said judge. 

§ 3075. 3112. If both a grand and petit jury are to be 
drawn to serve at the same term, the grand jury shall be 
drawn first. Eighteen names shall be drawn from which to 
form a grand jury. 

§ 3076. 31138. When the drawing shall have been con- 
cluded, the clerk of the district court shall issue a venire to 
the marshal, or his deputy, returnable at such time in the 
term as the judge may direct, and directing him to summon 
the persons so drawn, and the same shall be duly served on 
each of the persons so drawn at least seven days before the 
commencement of the term at which they are to serve. 

§ 38077. s 114. The jurors so drawn and summoned shall 
constitute the regular grand and petit juries for the term for 
all cases. And the names thus drawn from the box by the 
clerk shall not be returned to or again placed in said hox until 
a new jury list shall be made. 

§ 3078. 3 115. If, during any term of the district eos 
any additional grand or petit jurors shall be necessary, the 
same shall be drawn from said box by the United States 


, 
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marshal in open court; but if the attendance of those drawn 
cannot be obtained in a reasonable time, they may be laid 
aside, and other names may be drawn in their place, in the 
same manner. 

§ 3079. 8116. The clerk of the district court must fur- clerk must 
nish any person applying therefor, and paying the fees jurors, when. 
allowed by law for the same, a copy of the list of jurors 
drawn to attend any court. 

§ 3080. s 117. As soon as he receives the venire, the Marshal to 
United States marshal. must summon the persons named ors how. 
therein to attend as such jurors, by giving personal notice to 
each, or by leaving a written notice at his place of residence, 
with some person of proper age, and must return the venire 
to the court at the time when it is made returnable, specifying 
the names of those who were summoned and the manner in 
which each person was notified. The jurors drawn under section 
115 may be required to appear forthwith or at a time to be 
named in the venire, as the court may direct, and the officers 
summoning such jurors shall return the venire as hereinbefore 
provided. 

§ 3081. 3118. Whenjurors are required in any justice’s Por justices’ 
court the number required by law must, upon the order of the temmoses 
justice thereof, be summoned by the sheriff, city marshal or 
constable of the jurisdiction. 

§ 3082. 3119. Such jurors must be suinmoned from How sum- 
the persons resident of the city or precinct, competent to serve 
as jurors, by notifying them orally that they areso summoned, 
and of the time and place at which their attendance is required. 

§ 3083. 8120. The officer summoning such juror must, OMeer's re- 
at the time fixed for their appearance, return it to the court, 
with a list of the persons summoned endorsed thereon. 

§ 3084. 8 121. Juries of inquest must be summoned by Jarics of ie 
the officer before whom the proceedings are had, or any sheriff, summoned. 
or constable, from the persons resident of the county com- 
petent to serve as jurors, by notifying them orally that they 
are so summoned, and of the time and place at which their 
attendance is required. 

§ 3085. 8122. Any juror summoned who wilfully, and obedience to 


ummons, I 
without reasonable excuse, fails to attend, may be attached enforced, 
and compelled to attend, and the court may also impose a fine, 
not exceeding one hundred dollars, upon which execution may 


issue. If the juror was not personally served, the fine must 
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not be imposed until, upon an order to show cause, an oppor- 
tunity has been offered the juror to be heard. 

§ 3086. s 123. Fifteen persons shall constitute a grand 
jury, twelve of whom shall constitute a quorum, and when of 
the jurors summoned no more nor less than fifteen attend, 
they shall constitute the grand jury. If more than fifteen 
attend, the clerk must call over the list summoned, and the 
fifteen first answering shall constitute the grand jury. If less 
than fifteen attend, the panel may be filled to fifteen as pro- 
vided in section 115. 

§ 38087, s 124. Thereafter such proceedings shall be had 
in impaneling the grand jury as are or may be prescribed by 
law regulating the procedure in criminal cases. 

§ 3088. s 125. At the opening of couft on the day trial 
jurors have been summoned to appear, the clerk shall call the 
names of those summoned, and the court may then hear the 
excuses of jurors summoned; the clerk shall then deposit the 
slips or ballots containing the names of the jurors present and 
not excused, in a box to be kept for that purpose. 

§ 8089. s 126. When thereafter a civil action is called 
by the court for trial, and a jury is not waived, such proceed-. 
ings shall be had in impaneling the trial jury as are prescribed 
in this Code. If the action be a criminal one, the jury shall 
be impaneled as prescribed by law regulating the procedure 
in criminal cases. 

§ 3090. 3127. At the time appointed for a jury trial in 
justices’ courts, the list of jurors summoned must be called. 
If a sufficient number of jurors are in attendance the justice 
may proceed to impanel the jury. 

§ 3091. s 128. If the action is a criminal one, the jury 
must be impaneled as prescribed by law regulating the pro- 
cedure in criminal cases; if a civil one, as provided in this 
Code. 

§ 3092. 3129. The manner of impaneling juries of 
inquest is prescribed in the provisions of the different statutes 
relating to such inquests. 
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MINISTERIAL OFFICERS OF COURTS OF JUSTICE. 


CHaPter I. 


BAILIFFS OF THE SUPREME AND DISTRICT COURTS. 


SECTION. SECTION. 
3093 Court may appoint. 8094 Tenure of office and duties. 


§ 8093. 3132. The supreme court and the district ae 
courts May appoint as many bailiffs as the exigencies of the 
business in said courts may require. 

§ 3094. s 183. The bailiffs shall hold their offices at the Term of office 
pleasure of the courts appointing them, and shall perform 
such duties as may be required of them by the court or any 
justice thereof. 


CHAPTER II. 


PHONOGRAPHIC REPORTERS. 


SECTION. SECTION. 
3095 District judge may appoint; ten- 3097 Reporter’s duty to attend court 


ure of office, subject to order in person; oath of oftice. 
of court. 8098 His report, how evidenced, 


3096 How examined and appointed. 38099 Compensation, by whom to be 
paid ; criminal cases. 
s 


§ 3095. 8135. The judge of each district court in this May paar 
Territory may appoint a competent phonographic reporter to 
be known as the official reporter of such court, and to hold 
office during the pleasure of the judge making the appoint- 
‘ment. Such reporter shall, upon the order of the court in gupject to 
a civil action or proceeding, and on the order of the court, 7?" °°" 
made and entered upon its own motion, or on motion of the 
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prosecuting officer or the attorney for the defendant, in a 
criminal action or proceeding, take down in short-hand, all 
the testimony, the objections made, the rulings of the court, 
the exceptions taken, and oral instructions given, and if 
directed by the court, upon the request of either party, shall, 
within such reasonable time after the trial of such case, as 
the court may designate, write out the same in plain, legible 
long-hand and verify and file it with the clerk of the court in 
which the case was tried. 

Who may be § 3096. s 1386. No person shall be appointed official 
reporter, except upon satisfactory evidence of good moral 
character, and without being first examined as to his compe- 
tency by at least three members of the bar practicing in said 
court, such members to be designated by the judge of said 
court. The committee of members of the bar so designated 
shall, upon the request of the judge of the said court, examine 
any person as to his qualifications whom said judge may wish 
to appoint as official reporter; and no person shall be appointed 
to such position upon whose qualifications such committee 
shall not have reported favorably; if he shall pass a 
satisfactory examination, the committee shall furnish him 
with a written certificate of that fact, signed by at least a 
majority of the members of the committee, which certificate 
shall be filed among the records of the court. 

aie alt § 3097. 137. The official reporter shall attend to the 
duties of his office in person, except when excused for good 
and sufficient reason by order of the court, which order shall 
be entered upon the minutes of the court. Employment in 
-his professional capacity elsewhere shall not be deemed a good 
and sufficient reason for such excuse. When the official 
reporter has been excused in the manner provided in this 
section, the court may appoint an official reporter pro tempore, 
who shall perform the same duties and receive the same com- 
pensation during the term of his employment as the official 

Must take oath Feporter. The official reporter and the official reporter pro 

rere tempore shall take and subscribe an oath of office before 
entering upon their employment. 


Reece uti: § 8098. s 138. The report of the official reporter, or 
png feces Official reporter pro tempore, duly appointed and sworn, when 
ment. written out in long-hand writing, and certified as being a cor- 


rect transcript of the testimony and proceedings of the case, 


) 


1 


PHONOGRAPHIC REPORTERS. 


213 


shall be prima facie a correct statement. of such testimony Proviso. 


and proceedings. 

§ 3099. 3139. The official reporter shall receive, as 
compensation for his services in civil actions and proceedings, 
for taking notes, a sum, to be fixed by the court, or a judge 
thereof, not exceeding ten dollars per day, and for transcrip- 
tion, a sum to be in like manner fixed, not exceeding fifteen 


Fee of 


cents her hundred words; Provided, That when said reporter Proviso. 


performs services in taking notes in more than one cause on 
the same day, the court or judge thereof shall apportion the 
per diem allowed between the several actions or proceedings 
in which such notes are taken. The shorthand notes so 
taken shall, immediately after the cause is submitted, be 
filed with the clerk; but for the purpose of writing out said 
notes, the reporter may withdraw the same for a reasonable 
time. 

The reporter’s fees for taking notes in civil cases shall 
be paid by the party in whose favor judgment is rendered, 
and shall be taxed up by the clerk of the court as costs against 
the party against whom judgment is rendered. In case of the 
failure of a jury to agree, the plaintiff must pay the 
reporter’s fees, for time employed and transcription ordered 
by plaintiff, which have accrued up to the time of the dis- 


‘charge of the jury. In cases where a transcript has been 


ordered by the court, the fees for transcription must be paid 
by the respective parties to the action or proceeding, in equal 
proportions, or by such of them, and in such proportions as 
the court, in its discretion, may order; and no verdict or 
judgment shall be entered up, except the court shall other- 
wise order, until the reporter’s fees are paid, or a sum equiy- 
alent thereto deposited with the clerk of the court therefor. 
In no ease shall a transcript be paid for unless ordered either 
by the plaintiff or defendant, or by the court, nor shall the 
reporter be required in any civil case to transcribe his notes 
until the fees therefore be tendered him, or a _ suflicient 
amount to cover the same be deposited in court for that 
purpose. The party ordering the reporter to transcribe any 
portion of the testimony or proceedings must pay the fees. of 
the reporter therefor. In criminal cases when the testimony 


has been taken down or transcribed upon the order of the 


court, the fees of the reporter shall be certified by the court 
to the auditor of public accounts, who shall draw his warrant 


Who must pay 
fees, 
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Proviso, upon the Territorial treasurer for the amount so certified, and 
the same shall be paid out of the Territorial treasury; Pro- 
vided, That if the defendant in a criminal action desires to 
have the reporter transcribe his notes taken on the trial, he 
must pay the reporter’s fees therefor, or deposit a sum 
equivalent thereto, with the clerk of the court therefor, or 
the court must refuse to order the reporter to transcribe his 
notes. 


2172 LB We 


PERSONS SPECIALLY INVESTED WITH MINISTERIAL POWERS 


RELATING TO COURTS OF JUSTICE, 


CHAPTER I. 


ATTORNEYS AND COUNSELORS—AT—LAW,. 


SECTION. SECTION. 
3100 Who may be admitted. 3109 How attorney in an action may 
3101 How applicant admitted. be changed. 
3102 Order of admission 3110 Notice of change. 
3103 Attorneys of a State or other 3111 How the attorney to be ap- 
Territories. pointed by a party in case of 
3104 Oath of office. death, suspension or removal. 
8105 Clerk to keep roll of attorneys. 3112 Causes for removal or cs al 
3106 Penalty for practicing without a sion. 
license. 3113 On conyiction for felony, pro- 
3107 The duties of an attorney and ceeding to be certified to su- 
counselor, preme court. 
3108 His authority. 3114-3124 Proceedings for removal 


or suspension; judgment. 


week oie § 3100. s 142. Any citizen of the United States, or 
attorneys person who has bona fide declared his or her intention to be- 
\ come one, in the manner required by law, of the age of 
twenty-one years, vf good moral character, and who possesses 
the necessary qualifications of learning and ability, is entitled 
to admission as an attorney and counselor in all the courts of 

this Territory. 
Qnalidentions § 3101. s 143. Every applicant for admission as an at- 
and counselor. torney and counselor, must produce satisfactory testimonials 


of good moral character, and, except as hereinafter pro- 
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vided, undergo a strict examination in open court as to his 
qualifications, by a committee appointed by the justices of 
the supreme court; Provided, That the several district courts 
of this Territory may admit applicants to practice as attorneys 
and counselors to their respective courts upon like testimonial 
and examination. 

§ 3102. s 144. If, upon such examination in the su-rzicense. 
preme court, the applicant is found qualified, the court shall 
admit him as an attorney and counselor in all the courts of this 
Territory, and shall direct an order to be entered to that 
effect upon its records, and that a certificate of such record be 
given to him by the clerk of the court, which certificate is his 
license. 


§ 3103. s 145. The examination may be dispensed with Attorneys ot 
in the case of a person who has been admitted as an attorney png Wennitory 
and counselor in the highest court of any State or other Ter- 
ritory, and his affidavit of such admission, showing the county, 

State or Territory, the name of the court, and the time when 
such admission was obtained, or his license showing the same, 
shall be deemed sufficient to entitle him to admission. 

§ 3104. s 146. Every person, on his admission, must Oath, ete 
take an oath to support the Constitution of the United States, 
and the laws of the United States and of this Territory, and 
to fathfully discharge the duties of an attorney and counselor- 
at-law to the best of his knowledge and ability. 


§ 3105. s 147. Each clerk must keep a roll of attorneys cierk must 
and counselors admitted to practice by the court of which he is aerate ey 
clerk, which roll must be signed by the person admitted be- 
fore he receives his license. Upon receiving his license he 


shall pay to the clerk a fee of five dollars. 
§ 3106. s 148. If any person shall practice law in any penalty tor 


court except a justice’s or probate court, without having a Without 
license as attorney and counselor, he is guilty of a contempt Er 
of court. 

§ 3107. s 149. It is the duty of an attorney and coun- general au- 
selor: ioe 

1. To support the Constitution and the laws of the 
United States and of this Territory. 

2. To maintain the respect due to the courts of justice 
and judicial officers. 

3. To counsel or maintain no other actions, proceedings 
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Authority of 
attorney. 


Change of at- 
torney. 


Notice of 
change. 


Death or re- 
moval of at- 
torney. 
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or defenses than those which appear to him legaland just, ex- 
cepting the defense of a person charged with a publie offence. 

4. Toemploy, for the purpose of maintaining the causes 
confided to him, such means only as are consistent with truth, 
and never to seek to mislead the judges by any artifice or false 
statement of fact or law. 

»o. To maintain inviolate the confidence, and, at every 
peril to himself, to preserve the secrets of his client. 

6. To abstain from all offensive personality, and advance 
no fact prejudicial to the honor or reputation of a party or 
witness unless required by the justice of the cause with which 
he is charged. 

7. Not to encourage either the commencement or con- 
tinuance of an action or proceeding from any corrupt motive 
of passion or interest. 

8. Never to reject, for any consideration personal to 
himself, the cause of the defenseless or the oppressed. 

§ 3108. s 150. Anattorney and counselor has authority : 

1. To bind his client in any of the steps of an action or 
proceeding, by his agreement filed with the clerk, or entered 
upon the minutes of the court, and not otherwise. 

2. ‘To receive money claimed by his client in an action 
or proceeding, during the pendency thereof, orafter judgment, 
unless a revocation of his authority is filed, and upon payment 
thereof, and not otherwise, to discharge the claim or acknow- 
ledge satisfaction of the judgment. 

§ 8109. s 151. The attorney in an action or special pro- 
ceeding may be charged at any time before judgment or final 
determination, as follows: 

1. Upon his own consent, filed with the clerk or entered 
upon the minutes. 

2. Upon the order of the court or judge thereof upon 
the application of the client, after notice to the attorney. 

§ 3110. s 152. Whenan attorney is changed, as provided 
in the last preceding section, written notice of the change and 
of the substitution of a new attorney or of the appearance of 
the party in person must be given to the adverse Pein until 
then he must recognize the foraien attorney. 

§ 3111. s 153. When an attorney dies or is removed or 
suspended or ceases to act as such, a party to an action or 
proceeding, for whom he was acting as attorney must before 
any further proceedings are had against him, be required by 


ATTORNEYS AND COUNSELORS-AT-LAW. 217 


the adverse party, by written notice, to appoint another 
attorney or to appear in person. 

§ 3112. 3154. An attorney and counselor may be re- Removal and 
moved or suspended by the supreme court, and by the district a eas 
courts for either of the following causes, arising after his 
admission to practice. 

1. His conviction of felony or misdemeanor involving 
moral turpitude, in which case the record of conviction is 
conclusive evidence. 

2. Wilful disobedience or violation of an order of the 
court requiring him to do or forbear an act connected with or 
in course of. his profession, and any violation of the oath 
taken by him, or of his duties as such attorney and counselor. 

8. Corruptly or wilfully and without authority appear- 
ing as attorney for a party to an action or proceeding. 

4.. Lending his name to be used as an attorney and 
counselor by another person who is not an attorney and 
counselor. 

In all cases where an attorney is removed or suspended 
by a district court, the judgment or order of removal or 
suspension may be reviewed on appeal, by the supreme court. 

§ 3118. 8155. In case of the conviction of an attorney 
or counselor of a felony or misdemeanor, involving moral 
turpitude, the clerk of the court in which such conviction is 


Conviction of 
felony. 


had, must within thirty days thereafter, transmit to the 


supreme court a certified copy of the record of conviction. 

§ 3114. s 156. The proceedings to remove or suspend an 
attorney and counselor under the first subdivision of section 
154, must be taken by the court on the receipt of a certified 
copy of the record of conviction. The proceedings under 
the second subdivision of the last named section may be taken 
by the court for matters whithin its knowledge, or may be 
taken upon the information of another. 

§ 3115. 3157. If the proceedings are upon the Jinfor- 
mation of another, the accusation must be in writing. 

§ 3116. 3158. The accusation must state the matters y,iscation. 
charged, and be verified by the oath of some person, to the ““"* 
effect that the charges therein contained are true. 

§ 3117. 3159. After receiving the accusation, the court Gitiation to 
must, if in its opinion the case require it, make an order*"**°™ 
requiring the accused to appear and answer the accusation at 
a specified time in the same or subsequent term, and must 

Boy - 


Proceedings 
for removal or 
suspension, 


Accusation. 
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cause a copy of the order and of the accusation to be served 
upon the accused within a prescribed time before the day 
appointed in the order. 

§ 3118. s 160. The accused must appear at the time 
appointed in the order, and answer the accusation, unless for 
sufficient cause the court assign another day for that purpose ; 
if he do not appear, the court may proceed and determine the 
accusation in his absence. 

§ 5119. s 161. The accused may answer to the aceusa- 
tion either by objecting to its sufficiency or denying it. 

§ 3120. 3 162. If he object to the sufficieney of the 
accusation, the objection must be in writing, but .need not be 
in any specific form; it being sufficient if it presents intelli- 
gibly the grounds of the objection. If he deny the accusation, 
the denial may be oral and without oath, and must be entered 
upon the minutes. 

§ 3121. s 163. If an objection to the sufficiency of the 
accusation be not sustained, the accuser must answer within 
such time as may be designated by the court. 

§ 3122. s 164. If the accused plead guilty, or refuse to 
answer the accusation, the court must proceed to judgment of 
removal or suspension. If he deny the matters charged, the 
court must, at such time as it may appoint, proceed to try the 
accusation. 

§ 8123. 8165. The court may, in. its diseretion, order 
a reference to a committee to take depositions in the matter. 

§ 3124. 3 166. Upon conviction, in cases arising under 
the first subdivision of section 154, the judgment of the 
court must be that the name of the party must be stricken 
from the roll of attorneys and counselors of the court, and 
that he be precluded from practicing as such attorney or 
counselor in all the courts of this Territory, and upon con- 
viction in cases under the other subdivisions of that section, 
the judgment of the court may be according to the gravity 
of the offence charged—deprivation of the right to practice 
as an attorney or counselor in the courts of this Territory, 
permanently or for a limited period. 
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CuaPprer II. 


OTHER PERSONS*SINVESTED WITH SUCH POWERS. 


Appointment, 
powers and 


§ 3125. 3170. The appointment, powers and duties of 
receivers, executors, administrators, and guardians, are pro- pet Ss 
vided for and prescribed in the laws of the Territory rélating al 
to those subjects. 


(ACT) PART II. 


CIVIL ACTIONS. 


AUREL DAD 


OF THE FORM OF CIVIL ACTION. 


SECTION. SECTION. 
8126 One form of civil action only. 3128 Jury trial may be ordered of 
3127 Parties, how designated. special issues not made by 


pleadings, or when such trial 
discretionary. 


§ 8126. 8172. There is in this Territory but one form One form of 
of civilaction for the enforcement or protection of private oly. 
rights, and the redress or prevention of private wrongs. 

§ 8127. 3173. In such action the party complaining is Parties to 
known as s the plaintiff, and the adverse party as the defend- senna 
ant. 

§ 3128. 3174. Ina case where neither party can, as of special issues 
right, require a trial by jury, of an issue of fact arising upon pleatings, Rew 
the pleadings, or where a question of fact, not in issue upon a 

_ the pleadings, is to be tried, an order for the trial thereof by 
a jury may be made. stating distinctly and plainly, the ques- 
tion of fact to be tried. Such an order is the only authority 


_ necessary for the trial. 
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oko eek Rh 


OF THE TIME OF COMMENCING ACTIONS. 


CuHarpter I. 


THE TIME OF COMMENCING ACTIONS IN GENERAL. 


SECTION, 
8129 Commencement of civil actions. 


Commence. § 3129. 8175. Civil actions can only be commenced 
ment of civi aoe 4 4 : 7 P 
actions within the periods prescribed in this title, after the cause of 


action shall have accrued, except where in special cases, a 
different limitation is prescribed by statute. 


Cuaptrer II. 


THE TIME OF COMMENCING ACTIONS FOR THE RECOVERY OF REAL PROPERTY. 


SECTION. 4) 4 SECTION. 
3130 When the people will not sue. 3135 What constitutes adverse pos- 
3131 Seizin within seven years when session under written instru- 
necessary in action for real ment or judgment. 
property. 3136 Premises actually occupied 
3132 Such seizin, when necessary to under claim of title deemed 
an action or defence arising to be held adversely. 
out of title to or rents to real 3137 What constitutes adverse pos- 
property. session under claim of title not 
3133 Possession when presumed; oc- written. 
cupation deemed under legal 3138 Relation of landlord and tenant 
title, unless adverse. as affecting adverse possession. 
3134 Occupation under written in- 31389 Right of possession not affected 
7 strument or judgment, when by descent cast. 
deemed adverse. 3140 Certain disabilities excluded 
from time to commence action. 
Sei § 3130. 3178. The people of this jTerritory will not 
people will nol sy@ any person for or in respect to any real property, or the 


issues and profits thereof, by reason of the right or title Of 
the people to the same, unless: 


7 ee oe 


tii 
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1. Such right or title shall have accrued within seven 
years before any action or vther proceedings for the same 
shall be commenced; or, 

2. The people, or those from whom they claim, shall 
have received the rents and profits of such real property, or 
some part thereof, within the space of seven years. 

§ 3131. 8179. No action for the recovery of real prop-seizin within 
erty, or for the recovery of the possession thereof, shall be when neces: 
maintained, unless it appears that the plaintiff, his ancestor, fF eal prep- 
grantor or predecessor was seized or possessed of the premises 
in question, within seven years before the commencement of 
such action; and this section includes possessory rights to 
lands and mining claims. 

§ 3132. s 180. No cause of action, or defense to ansueh seizin 


when neces- 


action, founded upon the title to real property, or to rents or sary in action 


or defense 


profits out of the same, shall be effectual, unless it appear arsine wat Ge 


, 3 " itle to or 
that the person prosecuting the action, or making the defense tet of real 
- property 


or under whose title the action is prosecuted or the defense is 
made, or the ancestor, predecessor, or grantor of such person 
was seized or possessed of the premises in question, within 
seven years before the commencement of the act, in respect 
to which such action is prosecuted or defense made. 

§ 3133. 3181. In every action for the recovery of real Possession, 
property, or the possession thereof, the person establishing asumed. 
legal title to the property shall be presumed to have been * 
possessed thereof, within the time required by law, and the 
occupation of the property by any other person shall be 
deemed to have been under and in subordination to the legal oceupation 


deemed under 


title, unless it appear that the property has been held and jegai titte, un- 


* . less adverse. 
possessed adversely to such legal title for seven years before 


the commencement of the action. 
§ 3134. 3 182. Whenever it shall appear that the occu- occupation 


under written 


pant or those under whom he claims, entered into the posses- instrament or 


judgment, 
i » lai i slusi p when deemed 
sion of the property, under claim of title exclusive of other when de 


right, founding such claim upon a written instrument, as being 
a conveyance of the property in question, or upon the decree 
or judgment of a competent court, and that there has been a 
continued occupation and possession of the property included 
in such instrument, decree or judgment, or of some part of 
the property under such claim, for seven years, the property 
so included shall be deemed to have been held adversely, 
except that when the property so included consists of a treat 


’ 
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divided into lots, the possession of one lot shall not be 
deemed a possession of any other lot of the same tract. 
fcr bivares § 8135. 183. For the purpose of constituting an ad- 


possession : ee . 
under written Verse possession by any person claiming a title founded upon 
instrument or 7 ; 


judgment & written ifstrument, or a judgment or decree, land shall be 
deemed to have been possessed and occupied in the following 
cases: 


1. Where it has been usually cultivated or improved. 

2. Where it has been protected by a substantial in- 
closure. 

3. Where although not inclosed it has been used for the 
supply of fuel, or of fencing timber, for the purposes of 
husbandry, or for the use of pasturage, or for the ordinary 
use of the occupant. 

4. Where a known farm or single lot has been partly 
improved, the portion of such farm or lot that may have been 
left not cleared, or not enclosed according to the usual course 
and custom of the adjoining country shall be deemed to have 
been occupied for the same length of time as the part im- 
proved and cultivated. 

eileen atin. § 3136. s 184. Where it appears that there has been an 
ander claim of actual continued occupation of land under claim. of title, ex- 
title deemed to . : . 
be held ad- clusive of any other right, but not founded upon a written 
instrument, judgment or decree, the land so actually occupied 
and no other shall be deemed to have been held adversely. 
What consti § 3137. 3185. For the purpose of. constituting an ad- 


tutes adverse 


possession "verse possession by a person claiming title not founded upon 
fitlenotwrt a written instrument, judgment or decree, land is deemed to 
have been possessed and occupied in the following cases 
only: 
1. Where it has been protected by a substantial en- 
closure. 
2. Where it has been usually cultivated or improved. 
3. Where labor or money has been expended upon 
, dams, canals, embankments, aqueducts or otherwise, for the 
purpose of irrigating said lands, amounting to the sum of 
five dollers per acre; Provided, however, That in no case 
shall adverse possession be considered established under the 
provisions of any section or sections of this Code, unless it 
shall be shown that the land has been occupied and claimed 
for the period of seven years continuously, and the party or 
persons, their predecessors and grantors have paid_all the 
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taxes, Territorial, county or municipal, which have been 
levied and assessed upon such land according to law. 
§ 3138. s 186. When the relation of landlord and ten- Relation of | 


ant has existed between any persons, the possession of the ‘¢nantas 


verse posses- 


tenant is deemed the possession of the landlord until the ex- {<i 
piration of seven years from the termination of the tenancy, 

or where there has been no written lease until the expiration 

of seven years from the time of the last payment of rent, 
notwithstanding that such tenant may have acquired another 
title, or may have claimed to hold adversely to his landlord; 
but such presumption cannot be made after the periods herein 
limited. 

§ 3139. 8187. The right of a person to the possession right of pos- 
of real property is not impaired or affected by a decent cast attected by de- 
in consequence of the death of a person in possession of such ae rs 
property. 


§ 3140. s 188. If a person entitled to commence aN Certain dis- 
abilities ex- 


action for the recovery of real property, or for the recovery eluded from 


time to com- 


of the possession thereof, or to make any entry or defense mence action, 
founded on the title to real property, or to rents or services, 

out of the same, be at the time such title shall first descend, 

or accrue, either: 

1. Within age of majority; or, 

2. Insane; or, 

3. Imprisoned on a criminal charge, or in execution 
upon conviction of a criminal offence, for a term less than 
foruite: or, : 

4, A married woman, and her husband be a necessary game. 
party with her in commencing such action or making such 
entry or defense; the time during which such disability con- 
tinues is not deemed any portion of the time in this chapter 
limited for the commencement of such actions, or the making 


of such entry or defense, but such action may be commenced, 


or entry or defense made within the period of two years after 
such disability shall cease, or after the death of the person 
entitled, who shall die under such disability, but such action 


- shall not be commenced, or entry or defense made after that 


period. 


- 
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Cuaptrer III. 


THE TIME OF COMMENCING ACTIONS OTHER THAN FOR THE RECOVERY OF 


REAL PROPERTY, 


SECTION, SECTION. 

3141 Periods of limitations prescribed 3150 Actions for relief not before 

3142 Within five years. provided for. 

3143 Within four years, 3151 Actions by people subject to 

3144 Within three years, same limitations. 

3145 Within two years. 3152 Action to redeem mortgage bar- 

3146 Within one year. red by seven years adverse pos- 

3147 Within six months, session, 

3148 Actions against county within 3153 Action to redeem where sinha 
one year after rejection. are two mortgages. 


3149 When cause of action accrued 3154 No limitation in what cases. 
on mutual account. 


§ 3141. 3192. The periods prescribed for the com- 
mencement of actions other than for the recovery of real 
property, are as follows: 

§ 3142. 5 193. Within five years: 

“1. An action upon a judgment or decree of any court 
of the United States, or of any State or Territory within the 
United States. 

2. An action for the mesne profits of real Prvenear 

§ 3143. s 194. Within four years: , 

An action upon any contract, obligation or liability- 
founded upon an instrument of writing, except those men, 
tioned in the preceding section. 

§ 3144. s 195. Within three years: 

1. An action for a liability created by statute, other 
than a penalty or forfeiture. 

2. An action for trespass upon real property. | 

. An action for taking, detaining, or injuring any 
goods or chattels, including actions for the specific recovery 
of personal property. 

4. An action for relief on the ground of fraud or mis- 
take. The cause of action in such case not to be deemed to 
have accrued until the discovery by the aggrieved party, of 
the facts constituting the fraud or mistake. 

§ 3145. 3s 196. Within two years: 


fs = 


TIME FOR COMMENCING OTHER ACTIONS. 


1. An action upon a contract, obligation or liability, 
not founded upon an instrument of writing; also on an open} 
account for goods, wares and merchandise, aaa for any article 
charged in a store account; Provided, That action in said 
cases may be commenced at any time within two years after 
the last charge is made or the last payment is received. 

2. An action against a marshal, sheriff, coroner or con- 
stable upon a liability incurred by the doing of an act in his 
official capacity, and in virtue of his office, or by the omission 
of an official duty, including the non-payment of money col- 
lected upon an execution; Provided, That such action may 
be commenced within two years after the expiration of the 
term of his office. But this section shall not apply to an 
action for an escape. 

3. An action to recover damages for the death of one 
caused by the wrongful act or neglect of another. 

§ 3146. 3197. Within one year: 
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ai _ two 


arch 11, 1886, 


Within one 


: . ck year 
1. An action upon a statute for a penalty or forfeiture 


where’ the action is given to an individual, or to an individual 
and the people, except when the statute imposing it prescribes 
a different limitation. 

2. An action upon a statute, or upon an undertaking in 
a criminal action for a forfeiture or penalty to the people of 
the Territory. 

3. An action for libel, slander, assault, battery, false 
imprisonment or seduction. 
4. An action against a marshal, sheriff or other officer, 
for the escape of a prisoner arrested or imprisoned upon 
either civil or criminal process. 

5. An action against a municipal corporation for 
damages or injuries to property. caused by a mob or riot. 

§ 8147. 198. Within six months; an action against an 
officer, or officers de facto: 

. To recover any goods, wares, merchandise or other 
property, seized by any such officer in his official capacity, as 
tax collector, or to recover the price or value of any goods, 
wares, merchandise, or other personal property so seized, or 
for damages for the seizure, detention, sale of, or injury to 
any goods, wares, merchandise, or other personal property 
seized, or for damages done to any person or property in 
making any such seizure. 

2. For money paid to any such officer under protest, or 


Within six 
months. 


Same. 


W here cause 
of action ac- 
crues on 
mutual ac- 
count, 


Actions for re- 
lief not herein- 
before pro- 
vided for, 


Actions by the 
people subject 
to the limita- 
tions of this 
Chapter 


Actions to re- 
deem a mort- 
gage without 
account of 
rents and 
profits. 


Same, when 
there are two 
ormore such 
mortgages. 


No limitation. 
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seized by such officer in his official capacity, as a collector of 
taxes, and which, it is claimed, ought to be refunded. 

§ 3148. 8199. Actions on claims against a county, 
which have been rejected by the county court, must be com- 
menced within one year after the first rejection thereof by 
such court. 

§ 3149. s 200. Inan action brought to recover a balance 
due upon a mutual, open and current account, where there 
have been reciprocal demands between parties, the cause of 
action shall be deemed to have accrued from the time of the 
last item proved in the account on either side. 

§ 3150. s 201. An action for relief not hereinbefore 
provided for must be commenced within four years after the 
‘“ause of action shall have accrued. 

§ 3151. s 202. The limitations prescribed in this Chap- 
ter shall apply to actions brought in the name of the people 
of the Territory, or for the benefit of the people of the Ter- 
ritory, in the same manner as to actions brought by private 
persons. ‘ 

§ 3152. s 203. An action to redeem a mortgage of real 
property with or without an account of rents and profits, may 
be brought by the mortgagor, or those claiming under him, 
against the mortgagee in possession, or those claiming under 
him, unless he or they have continuously maintained an ad- 
verse possession of the mortgaged premises for seven years 
after breach of some condition of the mortgage. 

§ 3153. s 204. If there is more than one such mort- 
gagor, or more than one person claiming under a mortgagor, 
some of whom are not entitled to maintain such an action, 
under the provisions of this Chapter, any one of them, who 
is entitled to maintain such an action, may redeem therein a 
divided or undivided part of the mortgaged premises, accord- 
ing as his interest may appear, and have an accounting for a 
part of the rents and profits, proportionate to his interest in 
the mortgaged premises, on payment of a part of the mortgage 
money, bearing the same proportion to the whole of such 
money as the value of his divided or undivided interest in the 
premises bears to the whole of such premises. 

§ 3154. s 205. To actions brought to recover money 
or other property deposited with any bank, banker, trust 
company, or savings or loan society, there is no limitation. 


ES, i. - 


GENERAL PROVISIONS AS TO TIME OF ACTIONS. 


Cuaprer LV. 


GENERAL PROVISIONS AS TO THE 


SECTION. 


8155 When action is commenced. 

3156 Exception where defendant is 
out of the Territory. 

3157 Exceptions as to persons under 


disability. 

3158 Provisions where persons en- 
titled dies before limitation 
expires. 


TIME OF COMMENCING ACTIONS, 


SECTION. 

3162 Disability must exist when right 
of action accrued. 

3163 When two or more disabilities 
exist, etc. 

3164 This chapter not applicable to 
actions against directors, etc. ; 
limitations in such cases pre- 
scribed. 
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Acknowledgment or new prom- 
ise must be in writing. 
Limitation laws of other States 
and Territories, effect of. 
Existing causes of action 
affected. 

Word ‘faction’? construed how. 


8159 In suits by aliens, time of war 3165 
to be deducted. 

8160 Provision where judgment has 3166 
been reversed. 

3161 Provision where action is stayed 3167 
by injunction. 


not 


3168 


When action 
is commenced, 


§ 3155. s 208. An action is commenced, within the 
meaning of this title, when the complaint is filed. 

§ 3156. s 209. If when the cause of action 
against a person, he is out of the Territory, the action may 
be commenced within the term herein limited, after his re- 
turn to the Territory; and if after the cause of the action 


accrues he depart from the Territory, the time of his ab- 


accrues Exception 
where de- 
fendant is out 
of the Terri- 


tory. 


- sence is not part of the time limited for the commencement 


of the action. 
§ 3157.+s 210. If a person entitled to bring an action 


other than for the recovery of real property, be at the time 


Exception, as 
to persons 
under dis- 
ability. 


the cause of action accrued, either: 


1. Within the age of majority; or, 
2. Insane; or, 
3. Imprisoned on a criminal charge, or in execution 


under the sentence of a criminal court, for a term less than 


for life; or, 


4, A married woman, and her husband be a necessary 
party with her in commencing such action. The time of such 


disability is not a part of the time limited for the commence- 


ment of the action. 

§ 3158. s 211. If a person entitled to bring an action Provision 
die before the expiration of the time limited for the com- entitled dies 
mencement thereof, and the cause of action survive, an tion expires. 
action may be commenced by his representatives after the ex- 
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In suits by 
aliens time of 
war to be de- 
ducted. 


Provision 
where judg- 
ment has been 
reversed 


Provision 
where action 
is stayed by 
injunction. 


Disability 
must exist 
when right of 
action ac- 
craed 

When two or 
more disabili- 
ties exist, etc. 


This chapter 
not applicable 
to actions 
against 
directors, etc. 
limitations in 
such cases 
prescribed. 


Acknowledg- 
ment or new- 
a eget ‘must 

e in writing. 


Limitation 
laws of other 
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piration of that time, and within six months from his death. 
If a person against whom an action may be brought, die be- 
fore the expiration of the time limited for the commencement 
thereof, and the cause of action survive, an action may be 
commenced against his representatives after the expiration of 
that time, and within one year after issuing of. letters testa- 
mentary or of administration. 

§ 3159. s 212. When a person is an alien subject, or 
citizen of a country at war with the United States, the time 
of the continuance of the war is not part of the period 
limited for the commencement of the action. 

§ 3160. s 213. If an action is commenced within the 
time prescribed therefor, and a judgment therein for the 
plaintiff be reversed on appeal, the plaintiff, or if he die and 
the cause of action survive, his heirs or personal representa- 
tives, may commence a new action within one year after the 
reversal. 

§ 3161. s 214. When the commencement of an action 
is stayed by injunction, or a statutory prohibition, the time 
of the continuance of the injunction or prohibition is not part 
of the time limited for the commencement of the action. 

§ 3162. 3 215. No person can avail himself of a dis- 
ability, unless it existed when his right of action acerued. 

§ 3163. s 216. When two or more disabilities co-exist 
at the time the right of action accrues, the limitation does not 
attach until they are removed. 

§ 3164. s 217. This Title does not affect actions against 
directors or stockholders of a corporation, to recover a pen- 
alty or forfeiture imposed, or to enforce a liability created by 
law; but such actions must be brought within three years 
after the discovery, by the aggrieved party, of the facts upon 
which the penalty or forfeiture attached, or the liability was 
created. 

§ 3165. s 218. No acknowledgement or promise is suffi- 
cient evidence of a new or continuing contract, by which to 
take the case out of the operations of this Title, unless the 
same is contained in some writing signed by the party to be 
charged thereby. 

§ 3166. s 219. When a cause of action has arisen in 
anotber State or Territory, or in a foreign country, and by 
the laws thereof an action thereon cannot there be maintained 
against a person by reason of the lapse of time, an action — 


caplet See 
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thereon shall not be maintained against him in this Territory, 
except in favor of one who has been a citizen of this Territory, 
and who has held the cause of action from the time it accrued. 

§ 3167. s 220. This Title does not extend to actions Pxisting, 
already commenced, nor to cases where the time prescribed *¢H0n net 
in any existing statute for acquiring a right or barring a 
remedy has fully run, but the laws now in force are applicable 
to such actions and cases, and are repealed subject to the 
provisions of this section. 

§ 3168. s 221. The word action, as used in this Title, Word “action” 
is to be construed, whenever it is necessary to do so, ag how. 
including a special proceeding of a civil nature. 


A Modelede, G11 1: 


OF THE PARTIES TO CIVIL 


_ SECTION. 


3169 Action to be in name of party in 
interest. 

3170 Assignment of thing in action 
not to prejudice defense. 

3171 Executor, trustee may sue 
without joining the persons 
beneficially interested. 

3172 Married woman as party. 

3173 Wife may defend when. 

3174 Infant, etc., to appear by guard- 

At, an. 

3175 Guardian, how appointed. 

3176 Unmarried female may sue for 
her own seduction, when. 

3177 Father, etc., may sue for seduc- 
tion of daughter, etc, 

3178 Who may sue for injury and 

~ death of child. 

3179 When representative may sue; 
damages. 

3180 Who may be joined as plaintiff. 


ACTIONS. 


SECTION, 

3183 Claimants under a common 
source of title may unite. 

3184 Parties in interest, when to be 
joined; when one or more may 
sue or defend for the whole. 

3185 Plaintiff may sue in one action 
the different parties to com- 
mercial paper. 

8186 Tenants in common, etc., may 
sever in bringing or defending 
actions. . 

3187 Actions, when not to abate; sub-— 
stitution. 

3188 Another person may be sub- 
stituted for the defendant. 

3189 Actions against conflicting 
claimants; substitution. 

3190 Intervention, when and how. 

3191 Associates may be sued by name . 
of association. 

8192 Courts, when to decide con- 


3181 Who may be joined as defend- troversy or to order other 


4 ants. parties to be brought in. 
3182 Defendants in actions to de- 
: ‘ termine adverse claims. 


Action to be 
in name of 
party in 
interest 


§ 3169. s 224, Every action must be prosecuted in the 
name of the real party in interest, except as provided in 
- section 226. 
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§ 3170. s 225. In the case of an assignment of a thing 
in action, the action by the assignee is without prejudice to 
any set off or other defense, existing at the time of, or 
before notice of the assignment; but this section does not 
apply to a negotiable instrument transferred in good faith and 
upon good consideration, before maturity. 

§ 3171. s 226. An executor, or administrator, or trus- 
tee of an express trust, or a person expressly authorized by 
statute, may sue without joining with him the person or per- 
sons for whose benefit the action is prosecuted. A trustee 
of an express trust, within the meaning of this section, must 
be construed to include a person with whom, or in whose 
name, a contract is made for the benefit of another. 

§ 3172. s 227. Whena married woman is a party, her 
husband must be joined with her; except: 

1. When the action concerns her separate property, or 
her right or claim to the homestead property, she may sue or 
be sued alone. 

2. When the action is between herself and her husband, 
she may sue or be sued alone. 

3. When she is living separate and apart from her hus- 
band, by reason of his desertion of her, or by agreement in 
writing entered into between them, she may sue or be sued 
alone. 

§ 3173. s 228. Ifa husband and wife be sued together, 
the wife may defend for her own right, and if the husband 
neglect to defend, she may defend for his right also. 

§ 3174. s 229. When an infant, or an insane, or incom- 
petent person is a party, he must appear either by his general 
guardian, or by a guardian ad litem appointed by the court, 
or judge thereof, in which the action is pending in each ease. 
A guardian ad litem may be appointed in any case, when it is 
deemed by the court in which the action or proceeding 
is prosecuted, or by the judge thereof, expedient to represent 


‘the infant, insane or incompetent person in the action or pro- 


Guardain, how 
appointed 


ceeding, notwithstanding he may have a general guardian and 
may have appeared by him. 
§ 3175. s 230. When a guardian ad litem is appointed 


by a court, or the judge thereof, he must be appointed as 


follows: 
1. When the infant is plaintiff, upon the application of 
the infant, if he be of the age of fourteen years, or if under 


\ 
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that age, upon the application of a relative or friend of the 
infant. 

2. When the infant is defendant, upon the application 
of the infant, if he be of the age of fourteen years, and 
apply within ten days after the service of the summons, or if 
under that age, or if he neglect so to apply, then upon the 
application of a relative or friend of the infant, or of any 
other party to the action. 

3. When an insane or incofnpetent person is party to 
an action or proceeding, upon the application of a relative or 
friend of such insane or incompetent person, or of any other 
party to the action or proceeding. 

§ 3176. s 231. An unmarried female under twenty Unmarried fe- 
years of age at the time of her seduction may prosecute, as fatheraynec- 
plaintiff, an action therefor, and may recover therein such ““°” “"™ 
damages, pecuniary or exemplary, as are assessed in her favor. 

§ 3177. s 252. A father, or in case of his death or Waibke tee 
desertion of his family, the mother may prosecute as plaintiff My 226 fo" 
for the seduction of the daughter, who at the time of her eee 
seduction is under the age of majority; and the guardian for 
the seduction of the ward, who is at the time of her seduction 
under the age of majority, though the daughter or the ward 
be not living with or in the service of the plaintiff at the time 
of the seduction, or afterwards, and there be no loss of 
service. 

§ 3178. s 233. A father, or in case of his death or wy, may sue 
desertion of his family, the mother may maintain an action {5 \us png 
for the death or injury of a minor child; and a guardian for 
the injury or death of his ward, when such injury or death 
is caused by the wrongful act or neglect of another. Such 
action may be maintained against the person causing the 
injury or death, or if such person be employed by another 
person who is responsible for his conduct, also against such 
other person. 

§ 3179. s 234. When the death of a person not being a when repre- 
minor is caused by the wrongful act or neglect of another, ee 
his heirs or personal representatives may maintain an action 
for damages against the person causing the death, or if such 
person be employed by another person who is responsible for 
his conduct, then also against such other person. In every pamages 
- action under this and the preceding section, such damages 
may be given as under all the circumstances of the case may 
RP cae i 
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Who may be § 3180. s 235. All persons having an interest in the 
oined as : r é A A 

plaintiff subject of the action, and in obtaining the relief demanded, 


may be joined as plaintiffs, except when otherwise provided 
in this Code. 


Who may be § 3181. s 236. Any person may be made a defendant, 
oy he as de- Pi . : 
endants who has or claims an interest in the controversy, adverse to 


the plaintiff, or who is a necessary party to a complete deter- 
mination or settlement of the question involved therein. And 
in an action to determine the title or right of possession to 
real property which, at the time of the commencement of the 
action, is in the possession of a tenant, the landlord may be 
joined as a party defendant. 

Defendants in § 3182. s 237. In an action brought by a person out of 

termine ad- possession of real property, to determine an adverse claim of 
an interest or estate therein, the person making such adverse 
claim and persons in possession may be joined as defendants, 
and if the judgment be for the plaintiff, he may have a writ 
for the possession of the premises as against the defendants 
in the action, against whom judgment has passed. 

Claimants § 3183. s 238. Any two or more persons claiming any 


under a com- . : 
mon source of astate or interest in lands under a common source of title, 


title may unite 
whether holding as tenants in common, joint tenants, co-par- 
ceners, or in severalty, may unite in an action against any 
person claiming an adverse estate or interest therein for the 
purpose of determining such adverse claim, or of establishing 
such common source of title, or of declaring the same to be 
held in trust, or of removing a cloud upon the same. 


Parties in in- § 3184. s 239. Of the parties to the action, those who 
bejomed are united in interest must be joined as plaintiffs, or defend- 
ants; but if the consent of any one, who should have been 
joined as plaintiff, cannot be obtained, he may be made a 
defendant, the reason thereof being stated in the complaint; 
Whenoneor and when the question is one of a common or general interest, 


more may sue . my VS 
ordefendfor of many persons, or when the parties are numerous, and it is 


h hol 

has impracticable to bring them all before the court, one or more 
may sue or defend for the benefit of all. 

Prnintist may. § 3185. s 240, Persons severally liable upon the same 


sue in one ac- : : : : ‘ n < 
tion the differ- obligation or instrument, including the parties to bills of ex- 
ent parties to ‘ F 

commercial change and promissory notes, and sureties on the same or 


‘i separate instruments, may all, or any of them, be included 
in the same action, at the option of the plaintiff. 


_ 
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—  -§ 8186. 8 241. All persons holding as tenants in com- Tenants in 
\ common, ete., 


mon, joint tenants, or coparceners, or any number less than may sever in 
' ¢ oringing or 


all, may jointly or severally commence or defend any cryi) Setenaing 
action or proceeding for the enforcement or protection of the 
rights of such party. 

§ 3187. s 242. An action or proceeding does not abate Action, when 
by the death or any disability of a party, or by the transfer Substitution. 
of any interest therein, if the cause of action or proceeding 
survive or continue. Incase of the death, or any disability, 
of a party, the court, on motion, may allow the action 
or proceeding to be continued by or against his representa- 
tive or successor in interest. In the case of any other trans- 
fer of interest, the action or proceeding may be continued in 
the name of the original party, or the court may allow 
the person to whom the transfer is made to be substituted in 
the action or proceeding. 

§ 3188. s 243. A defendant against whom an action to another 
recover upon a contract, or an action of ejectment, or an ac- fibstituted tor 
tion for specific personal property is pending, may, at ae 
any time before answer, upon affidavit that a person not a 
party to the action makes against him, and without any col- 

~lusion with him, a demand upon such contract, or for such 
property, upon notice to such person and the adverse party, . 
apply to the court for an order to substitute such person in 
his place, and discharge him from liability to either party, on 
his depositing in court the amount claimed on the contract, 
or delivering the property, or its value, to such person as the 
court may direct, and the court may in its discretion make 
the order. 
§ 3189. 3 244. Whenever conflicting claims are or may actions 
be made upon a person for or relating to personal property, spatictiag 
or the performance of an obligation, or any portion thereof," 
such person may bring an action against the conflicting claim- 
ants to compel them to interplead and litigate their several 
claims among themselves. The order of substitution may be gupstitation 
made, and the action of interpleader may be maintained, and 
the applicant or plaintiff be discharged from liability to all 
or any of the conflicting claimants, although their titles or 
claims have not a common origin, or are not identical, but are 
0 adverse to and independent of one another. ; 
$. 8190. 8245. Any person may, before the trial, inter- Bese 
in an action or proceeding, who has an interest in the 


< 


- vene. 


re, 
i 
a) 


a third party is sebiibead to become a party to an notion 
proceeding between other persons, either by joining ‘the — 
plaintiff, in claiming what is sought by the complaint, or by 
uniting with the defendant in resisting the claims of the 
plaintiff or by demanding anything adversely to both the 
plaintiff and the defendant, and is made by complaint, setting 
, forth the grounds upon which the intervention rests, filed by 
leave of the court, and served upon the parties to the action 
or proceeding, who have not appeared, and upon the attorneys 


ol 


r 
- 
F 
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ON of the parties who have appeared, who may answer or demur 
to it as if it were an original complaint. ¢ 
ees ood § 3191. s 246. When two or more persons associated in 


ae pone of any business, transact such business under a common name, 
whether it comprises the names of such persons or not, the 

associates may be sued by such common name, the summons 

in such cases being served on one or more of the associates; 
‘ and the judgment in the action shall bind the joint property 
\ of all the associates, in the same mancer as if all had been 
named defendants, and had been sued upon their joint liability. 

Court when to § 3192. s 247. The court may determine any contro- 

Peep wmarerey of VOrBy between parties before it, when it can be done without 
artis eee prejudice to the rights of others, or by saving their rights; 
but when a complete determination of the controversy cannot 

be had without the presence of other parties, the court must 

then order them to be brought in, and thereupon the party 

directed by the court must serve a copy of the summons in 
ne the action, and the order aforesaid in like manner of service 
of the original summons, upon each of the parties ordered to 
" be brought in, who shall have ten days, or such time as the 
oe court may order, after service, in which to appear and plead; 
a and in case such party fail to appear and plead within the time 
; aforesaid, the court may cause his default to be entered, and 
proceed as in other cases of default, or may make such other = 
iy. order as the condition of the action and justice shall require. — mh 
ee And when, in an action for the recovery of real or picasa 
property, a person not a party to the action, but having an_ 
interest in the subject thereof, makes application to the court 
to be made a party, it may order him to be brougey in od 
proper amendment. 
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TitLGe- rv: 


OF THE PLACE OF TRIAL OF CIVIL ACTION. 


SECTION. SEecTION. 

8193 Certain actions to be tried where 3197 Actions may be tried in any 
the subject of some part thereof judicial district, unless, when. 
is situated. 3198 Place of trial may be changed in 

8194 Other actions where the cause certain cases. 
or some part thereof arose, 3199 When judge is disqualified, 

8195 Place of trial of actions against cause to be transferred. 
counties, 3200 Papers to be transmitted; costs, 

3196 Other actions according to the etc.; jurisdiction of. 
residence of the parties. 3201 Proceedings after judgment in 


certain cases transferred. 


§ 81938. s 250. Actions for the following causes must Certain actions 
to be tried 


be tried in the judicial district in which the subject of the where the 
subject or 


action, or some part thereof, is situated, subject to the power some part 
of the court to change the place of trial, as provided in this situated 
Code. 

1. For the recovery of real property, or of an estate or 
interest therein, or for the determination, in any form, of such 
right or interest, and for injuries to real property. 

2. For the partition of real property. 

3. For the foreclosure of a mortgage of real property. 

Where the real property is situated partly in one judicial 
district and partly in another, the plaintiff may select either 
of the judicial districts, and the district so selected is the 
proper district for the trial of such action. 

§ 3194. s 251. Actions for the following causes shall be other actions 
tried in the judicial district where the cause, or some part tones de adage 
thereof, arose, subject to the like power of the court to change est pyc: 
the place of trial: 

. 1. For the recovery of a penalty or forfeiture imposed 

‘by statute; except, that when it is imposed for an offence 

~ committed on a lake, river, or other stream of water situated 
in two or more districts, the action may be brought in any 
district bordering on such lake, river or stream, and opposite 
“Aes the place where the offence was committed. 


ue pent a oa. officer or person specially appointed 


eo ae ie Rt CODE OF crn . y 
% Pi a ae / es : A a) 
Re oN, office ; or against a person Mees by his command 01 dois his aid, 
ei does anything touching the duties of such oftespey mae 
meee Sia § 3195. s 252. As action against a county, or betwee "s 
against” ~~ counties, may be commenced and tried in'the judicial district — 


where such county or counties are situated; unless such action | 
is between counties situated in different judicial districts, in 


ae which case it may be commenced and tried in either district in 
Ss which one of the counties is situated. 

whe “Other setions § 3196. s 253. In all other cases the action must be 
 aceord 


the residence tried in the judicial district in which the defendants, or some 

of them, reside at the commencement of the action; or, if 
none of the defendants reside in the Territory, or, if residing 
in this Territory, the judicial district in which they reside is 
unknown to the plaintiff, the same may be tried in any judicial 
district the plaintiff may designate in his complaint; and if 
the defendant is about to depart from the Territory, such 
action may be tried in any judicial district where either of the 


i parties reside or service is had; subject, however, to the 
ie power of the court to change the place of trial as providedin 
: this Code. ; 
ie eeein ey § 3197. 3 254. If the judicial district in which the 
judicial dis- 


Wc unless, action is commenced is not the proper judicial district for the _ 
maa een trial thereof, the action may, notwithstanding, be tried 
et therein, unless the defendant, at the time he appears and 
answers or demurs, files an affidavit of merits, and demands, 


in writing, that the trial be had in the proper judicial district. — 


Place of trial § 3198. s 255. The court may, on motion, change the 
ieee ss certain place of trial in the following cases: 
ae 1. When the judicial district designated in the complaint — 
x is not the proper district. 
2. When there is reason to believe that an impartial 
os trial cannot be had therein. 
Wah 3. When the convenience of witnesses and the ends ef 
a justice would be promoted by the change. 
3 area 4. When from any cause the judge is disqualified cee mee 
a ee acting. a) 
Pei Gs taane in § 3199. s 256. If an action or proceeding is Come. 


 disqualifie 2 
cause to be menced or r pending i in a court, and the judge or justice eet, 
__ transferred 


ferred for trial to a court the parties may ag 
stipulation in writing, or made in open court and er 


. be 
’ “ ee Aix +> FP absae 
1 ' fe 


PS oe a y ine ae ae 
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minutes; orif they do not so agree, then to the nearest court, 
where the like objection or cause for making the order does 
not exist, as follows: 

1. If in the district court, to another district court. 

2. If in the probate court, to the probate court of an 
adjoining county. 

3. If in a justice’s court, to another justice’s court in 
the same county. 

§ 8200. s 257. When an order is made transferring an Papers to be 
action or proceeding for trial, the clerk of the court, or justice costs, ete.” 
of the peace, must transmit the pleadings and papers therein 
to the clerk or justice of the court to which it is transferred. 

The costs and fees thereof, and of filing the papers anew, 

must be paid by the party at whose instance the order was 

made. The court to which an action or proceeding is trans- 

ferred has and exercises over the same in the like jurisdiction Jurisdiction of 
as if it had been originally commenced therein. 

§ 3201. s 258. When an action or proceeding affecting proceedings 
the title to, or possession of real estate has been brought in 2 ae 
or transferred to any district court, other than the district in ferred. 
which the real estate, or some portion of it is situated, the 
clerk of such court must, after final judgment therein, certify, 
under his seal of office, and transmit to the district court of 
the district in which the real estate affected by the action is 
situated, a copy of the judgment. ‘The clerk receiving such 
copy must file, docket, and record the judgment in the records 
of the court, briefly designating it as a judgment transferred 
court (naming the proper court.) 


from 


Ria 

Honk 

eon 

S “ Ay 

rty & 

the 

7% 

At 

a TATE  ¥ 

ben ‘ 

a ‘ OF THE MANNER OF COMMENCING CIVIL ACTIONS. zt 
sv 

hd Joe SECTION. SECTION. 

Y 8202 Action, how commenced. 3210 Publication when defendant is 
8203 Indorsement of complaint; sum- absent from the Territory, con- 

; mous; waiver of summons. cealed, or a foreign corpora- _ 
“ier 8204 Summons, how issued, directed tion having no agent, ete. 

it) and what to contain. 8211 Service by publication made. 

a y 8205 Alias summons. 8212 Proceedings where there are 

tS 8206 Constructive notice of pendency several defendants and part 

Tha ae of action, how given. only are served. 

sib 8207 Summons, how served and re- 3213 Proof of service, how made. ; 
AS turned. 3214 Jurisdiction, when acquired; — 
a ) 3208 Summons, upon whom served. appearance, ad a’ 
Er 8209 Objections to summons, how es 

— taken. a ie 

al 4 

Action, how § 3202. s 262. Civil actions in the courts of this Terri- 

| commenced a 

a2 : tory are commenced by filing a complaint. 

PX. Indorsement 3 § 3203. s 263. The clerk must endorse on the complaint 

of complaint 

Summons the day, month and year that it is filed, and at any time 

aye 

my within one year thereafter, the plaintiff may have a summons _ 

i issued; and if the action be brought against two or more de- 

, ! _ fendants, who reside in different judicial districts or in differ- 

a ; ent counties within the same or different judicial districts 

Byte) within the Territory, the plaintiff may have a summons issued 


for each of such counties at the same time. But at any time 

within one year after the complaint is filed, the defendant 
: may, in writing, or by appearing and answering or demurring, — 
Maver = waive the issuing of summons; or, if the action be brought — 
upon a joint contract of two or more defendants, and one of — 
them has appeared within the year, the other or others may oa 
be served or appear after the year, at any time before tria bias 
Sammons, 9 3204. s 264. The summons must be directed to > 
defendant, signed by the clerk, and issued under the seal of ae 
the court, itil must contain: a 
1. The names of the parties to the action, the ¢ 
which it is brought, and the judicial district im v i 
complaint is filed. ae 
2. A statement of the nature of the action i 
terms. 4 
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‘ 3. A direction that the defendant appear and answer 

the complaint within ten days, if the summons is served 
within the county jin which the district court, in which the 
action is brought, is held; within twenty days, if served out 
of said county, but in the district in which the action is 
brought, and within forty days if served elsewhere. 

4. In an action arising on contract, for the recovery of 
money or damages only, a notice that unless the defendant 
so appears and answers, the plaintiff will take judgment for 
the sum demanded in the complaint, (stating it.) 

5. In other actions, # notice that unless defendant so 
appears and answers, the plaintiff will apply to the court for 
the relief demanded in the complaint. The name of the 
plaintiff's attorney must be indorsed on the summons. 

§ 38205. 8 265. If the summons is returned without Ales |. 
being served on any or all of the defendants, the clerk, upon 
the demand of the plaintiff, may issue an alias summons in 
the same form as the original. 

| § 3206. s 266. In an action affecting the title or the constructive 


. : tice of 
right of possession of real property, the plaintiff at the time pendency of 


of filing the complaint, and the defendant at the time of filing Siren ite 
his answer, when affirmative relief is claimed in such answer, 
or at any time afterwards, may file for record with the 
recorder of the county in which the property or some part 
thereof is situated, a notice of the pendency of the action, 
containing the names of the parties, the object of the action 
or defense, and a description of the property in that county 
affected thereby. [From the time of filing such notice for 
record only shall a purchaser or incumbrancer of the prop- 
erty affected thereby be deemed to have constructive notice 
of the pendency of the action, and only of its pendency against 
parties designated by their real names. 
§ 3207. s 267. The summons must be served by the gummons,how 
‘Wnited States marshal, or by the sheriff of the county where (rxe4. and re- 
_ the defendant is found and served unless the court or judge 
_ thereof shall otherwise order in any particular case. A certifi- 
 eate copy of the complaint must be served with the summons, 
unless two or more defendants are residents of the same 
_— judicial district, in which case a copy of the complaint need 
_ only be served upon one of such defendants. When the 
“summons is served by the marshal or sheriff, it must be re- 


tart 
turned, with his certificate of his service, and of the service 
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Summons, 
upon whom 
served. 


As, 
the office of the clerk Rok which it issued. ‘When it. ‘is § 


served by any other person, it must be returned to the same aes 


place, with an affidavit of such person of its service, and of 
the service of a copy of the complaint, where such copy is 
served. 

§ 3208. s 268. The summons must be served by deliv- 
ering a copy thereof as follows: 

1. If the suit be against any incorporated city, service 
must be made on the mayor or recorder. 

2. If the suit be against any county, service must be 
made on the probate judge or clerk of the county court. 

3. If the suit be against a school district, service must 
be made on the trustees or any two of them. 

4. If the suit be against any irrigation company, ser- 

vice must be made on the superintendent or water master. 
5. If the suit be against any other corporate body, in- 
corporated under the laws of the Territory, service must be 
made on the president or chief officer, or its secretary, or 
clerk, if such officer, secretary or clerk can be found within 
the district, and if not so found, then on any agent of said 
company or person having in his charge or custody any prop- 
erty of such company., When the defendant is a foreign 
corporation and has an acknowledged agent in this Territory, 
service may be made on such agent, or if no such agent is 
found, on any person in its employ, or who has any of its 
property in charge. ?; 

6. If against a minor under the age of fourteen years, 
on such minor personally, and also on his father, mother or 
guardian, or if such minor has no such father, mother or 
guardian in the Territory, then on any person having the care 
and control of such minor, or with whom he resides, or in 
whose service he is employed. 

7. If against a person judicially declared to be of un- 
sound mind, or incapable of conducting his own affairs, and — 
for whom a guardian has been appointed, on such guardian. 

8. In all other cases, on the defendant personally, or 
by leaving a certified copy thereof at his usual place of 
abode, with some suitable person, of at least the age of 5 gi sy 
teen years. Ant a 

§ 3209. s 269. Objections to the summons, oh ser- 
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named in the preceding section, may be taken by motion on Objection to 

y vi , 5 » . . summons, how 
behalf of defendant, particularly specifying the objections, taken. 
accompanied by the certificate of counsel that in his opinion 
the objection is well taken; after the filing and serving of 
such motion and certificate and serving of such motion and 
certificate, the time for pleading shall be suspended until 


such objection is passed upon by the court. 


§ 3210. s 270. Where the person on whom the service Publication, 


when 


is to be made resides out of the Territory, or has departed defendant is 
1 abse ) 


from the Territory, or cannot after due diligence be found the Territory, 


concealed, or 


within the Territory, or conceals himself to avoid the service * foreign 


corporation 
having no 


of summons, or being a corporation, or joint stock associa- joint ete, 
tion, cannot be served as provided in the preceding section, 

and the fact shall appear by affidavit to the satisfaction of 

the court or a judge thereof, and it also appears by such afli- 

davit or by the verified complaint on file that a cause of ac- 

tion exists against the defendant in respect to whom the ser- 

vice is to be made, or that he is a necessary or proper party to 

the action, such court or judge may grant an order that the 
service be made by the publication of the summons. 


§ 3211. s 271. The order must direct the publication to service by 
be made in a newspaper, to be designated, as most likely to made 
give notice to the person to be served, and for such length of 
time as may be deemed reasonable, at least once a week; but 
publication against a defendant residing out of the Territory, 
or absent therefrom, must not be less than one month. In 
case of publication, when the residence of a non-resident or 
absent defendant is known, the court or judge must direct a 
copy of the summons and complaint to be forthwith de- 
posited (post-paid) in the post office, directed to the person 
to be served, at his place of residence. When publication is 
ordered, personal service of a copy of the summons and com- 
plaint out of the Territory is equivalent to publication and 


deposit in the post office; and in either case the service of the 


summons is complete at the expiration of the time prescribed 
by the order for publication. 


§ 3212. s 272. When the action is against two or more Ber te, 
defendants jointly or severally liable on a contract, and the Where there 
summons is served on one or more, but not on all of them, (ypu), 
the plaintiff may proceed against the defendants served in“ *'Y°* 


the same manner as if they were the only defendants. 
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§ 3213. s 273. Proof of the service of summons and 
complaint must be as follows: 

1. If served by the United States marshal or sheriff, 
his certificate thereof. 

2. If by any other person, his affidavit thereof; or, 

3. In case of publication, the affidavit of the printer or 
his foreman, or principal clerk, showing the same; and an 
affidavit of the deposit of a copy of the summons in the post 
office, if the same has been deposited; or, 

4. The written admission of the defendant. In case of 
service otherwise than by publication, the certificate or affi- 
davit must state the time and place of service. 

§ 3214. s 274. From the time of the service of the 
summons and of a copy of the complaint in a civil action, 
where service of a copy of the complaint is required or of 
the completion of the publication when service by publication 
is ordered, the court is deemed to have acquired jurisdiction 
of the parties, and to have control of all the subsequent pro- 
ceedings. The voluntary appearance of a defendant is 
equivalent to personal service of the summons and copy of 
the complaint upon him. 


Tie oS Adee od 


OF THE PLEADINGS IN CIVIL ACTIONS. 


CHAPTER I. 


' THE PLEADINGS IN GENERAL. 


SECTION, SECTION. 
3215 Definition of pleadings. 3217 What pleadings are allowed. 
8216 This Code prescribes the forms " 

and rules of pleadings. 


§ 3215. s 278. The pleadings are the formal allegations 
by the parties of their respective claims and defenses for the 
judgment of the court. “hee 


te 
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§ 3216. 3279. The forms of pleading in civil actions This Code 
E ay 2 A ‘i perscribes the 

and the rules by which the sufficiency of the pleadings is to ‘orms and 
os 5 rules of plead- 


be determined, are those prescribed in this Code. ings. 
§ 3217. s 280. The only pleadings allowed on the part what plead- 
oe ings are al- 
of the plaintiff are: lowed. 


1. The complaint. 

2. The demurrer to the answer. 
And on the part of the defendant: 
1. The demurrer to the complaint. 
2. The answer. 


CHAPTER II. 


THE COMPLAINT, 


SECTION. SECTION. 
8218 Complaint, first pleading. 3220 What causes of action may be 
8219 What complaint to contain. joined. 


§ 3218. s 285. The first pleading on the part of the gompiaint, 
plaintiff is the complaint. ask ple ee 
§ 3219. s 286. The complaint must contain: What com- 
1. The title of the action, the name of the court and Misa bree as 
the judicial district in which the action is brought and the 
names of the parties to the action. 
2. A statement of the facts constituting the cause of ac- 
tion, in ordinary and concise language. 
3. A demand of the relief which the plaintiff claims. 
If the recovery of money or damages be demanded, the 
amount thereof must be stated. 
§ 3220. s 287. The plaintiff may unite several causes what causes 
of action, in the same complaint, when they all arise out of: heioioed at 
1. Contracts express or implied. 
2, Claims to recover specific real property, with or 
without damages, for the withholding thereof, or for waste 
committed thereon, and the rents and profits of the same. 
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3. Claims to recover specific personal property, with or 
without damage for the withholding thereof. 

4, Claims against a trustee, by virtue of a contract, or 
by operation of law. 

5. Injuries to character. 

6. Injuries to person. 

7. Injuries to property. 

The causes of action so united must all belong to one 
only of these classes, and must affect all the parties to the 
action, and not require different places of trial, and must be 
separately stated; but an action for malicious arrest and 
prosecution, or either of them, may be united with an action 
for either an injury to character or to the person. 


CuaptTEeR III. 


DEMURRER TO COMPLAINT, 


* SECTION. ‘ SECTION. 


3221 When defendant may demur. 38223 What proceedings are to be had 
3222 Demurrer must specify, etc.; when complaint is amended. 
may be taken to part; muy 3224 Objection not appearing on com- 
answer and demur at same time. plaint may be taken by answer. 
3225 Objection, when deemed waived. 


§ 3221. 3 292. The defendant may demur to the com- 
plaint within the time required in the summons to answer, 
when it appears upon the face thereof, either: 

1. That the court has no jurisdiction of the person of 
the defendant, or the subject of the action; or, 

2. That the plaintiff has not legal capacity to sue; or, 

3. That there is another action pending between the 
same parties for the same cause; or, f 

4, That there is a defect or misjoinder of parties, 
plaintiff or defendant; or, — 


ee a 
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5. That several causes of action have been improperly 
united; or, 

6. That the complaint does not state facts sufficient to 
constitute a cause of action; or, 

7. That the complaint is ambiguous, unintelligible, or 
uncertain. 

§ 3222. s 293. The demurrer must distinctly specify pemurrer 
the grounds upon which any of the objections to the com- te" 
plaint are taken. Unless it do so, it may be disregarded. It yray pe taken 
may be taken to the whole complaint or to any of the causes eee 
of action stated therein, or the defendant may demur and and demar at 
answer at the same time. 

§ 3223. 3 294. If the complaint is amended, a copy of what pro- 


ceedings are 
the amendments must be filed, or the court may, in its discre- to be haa 


: . . when com- 
tion, require the complaint, as amended, to be filed, and & plaintis 
amende 


copy of the amendments, or amended complaint, must be 
served upon the defendants affected thereby, or upon his 
attorney if he has appeared by attorney. The defendant must 
answer the amendment or the complaint as amended, within 
ten days after service thereof, or such other time as the court 
may direct, and judgment by default may be entered, upon 
failure to answer, as in other cases. 

§ 3224. 3 295. When any of the matters enumerated in Qiechon Bot 
section 292 do not appear upon the face of the complaint, the Oye tkken 
objection may be taken by answer. ep + 

§ 3225. s 296. If no objection be taken, either by de- opjection 
murrer or answer, the defendant must be deemed to have Wurel 
waived the same, excepting only the objection to the juris- 
diction of the court, and the objection that the complaint does 
not state facts sufficient to constitute a cause of action. 
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Cuapter IV. 


THE ANSWER, 


SECTION, SECTION, 

8226 Answer, what to contain. 8229 Cross demands deemed com- 
3227 When counter claim to be set up, pensated, 

8228 When defendant omits to set up 8230 Answer may contain several 


counter claim, grounds of defense. 
. 3231 Cross complaint. 


Answer, what § 3226. s 300. The answer of the defendant shall con- 
tain: 

1. A general or specific denial of the material allega- 
tions of the complaint controverted by the defendant. 

2. Astatement of any new matter constituting a de- 
fense or counter claim. If the complaint be verified, the 
denial of each allegation controverted must be specific, and 
be made positively, or according to the information and belief 
of the defendant. If the defendant has no information or 
belief sufficient to enable him to answer an allegation of the 
complaint, he may so state in his answer, and place his denial 
on that ground, If the complaint be not verified, a general 
denial is sufficient, but only puts in issue the material allega- 
tions of the complaint. 

When counter § 3227. s 3801. The counter claim mentioned in the last 
setup. section must be one existing in favor of a defendant and 
against a plaintiff, between whom a several judgment might 
be had in the action, and arising out of one of the following 
causes of action. 

1. A cause of action arising out of the transaction set 
forth in the complaint as the foundation of the plaintiff's 
claim, or connected with the subject of the action, 

2. In an action arising upon contract, any other cause 
of action arising also upon contract, and existing at the com- 
mencement of the action. 

When defend. § 3228. s 302. If the defendant omit to set up a 

<et up counter Gounter claim in the cases mentioned in the first subdivision 
of the last section, neither he nor his assignee can afterward 
maintain an action against the plaintiff therefor. 


4 
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§ 3229. s 303. When cross demands have existed be- Cross de- 
tween persons under such circumstances that if one had compensated. 
brought an action against the other, a counter claim could 
have been set up, the two demands shall be deemed com- 
pensated so far as they equal each other, and neither can 
be deprived of the benefit thereof by the assignment or 
death of the other. 

§ 3230. s 304. The defendant may set forth by answer Answer may 


. id contain sey- 
as many defenses and counter claims as he may have. They eral grounds 


must be separately stated, and the several defenses must refer” kd: 
to the causes of action which they are intended to answer, in 

a manner by which they may be intelligibly distinguished. 

The defendant may also answer one or more of the several 

causes of action stated in the complaint and demur to the 
residue or may demur and answer at the same time. 

§ 3231. s 305. Whenever the defendant seeks aflirm- cross com- 
ative relief against any party relating to or depending upon the estes 
contract or transaction upon which the action is brought, 
or affecting the property to which the action relates, he 
may, in addition to his answer, file at the same time, or by 
permission of the court, subsequently, a cross complaint. 

The cross complaint must be served upon the parties affected 
thereby, and such parties may demur or answer thereto as 
to an original complaint. 


CHAPTER V. 


DEMURRER TO ANSWER. 


SECTION. SECTION. 
3232 Demurrer to answer. 3233 Grounds of demurrer. 


§ $232. s 310. The plaintiff may, within the same Pemurrerto 
length of time after service of the answer as the defendant 
‘is allowed to answer after service of summons, demur to the 
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answer of the defendant, or to one or more of the several 
defenses or counter claims set up in the answer. 

§ 3233. s 311. The demurrer may be taken upon one 
or more of the following grounds: 

1. That several causes of counter claim haye been 
improperly joined. 

rie That the answer does not state facts sufficient to 
constitute a defense or counter claim. 

3. That the answer is ambiguous, unintelligible, or 
uncertain. 


Cuaptrer VI. 


VERIFICATION OF PLEADINGS, 


SECTION. SECTION. 
3234 Verification of pleadings. 3236 Genuineness of instrament, how 
3235 Copy of written instrament con- controverted, 
tained in complaint admitted, 3237 Exceptions to rules prescribed 
unless answer is verified. by two preceding sections. 


§ 3234. s 315. Every pleading must be subseribed by 
the party, or his attorney, and when the complaint is verified, 
or when the Territory, or any officer of the Territory in his 
official capacity is plaintiff, the answer must be verified, un- 
less an admission of the truth of the complaint might sub- 
ject the party to a criminal prosecution, or unless an officer 
of the Territory, in his official capacity, is defendant. In all 


cases of a verification of a pleading, the affidavit of the party 


must state that the same is true of his own knowledge, except 
as to those matters which are therein stated on his informa- 
tion or belief, and as to those matters, that he believes it 
to be true; and where a pleading is verified, it must be by 
the affidavit of a party, unless the parties are absent from the 
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county where the attorney resides, or from some cause un- 
able to verify it, or the facts are within the knowledge of his 
attorney or other person verifying the same. When the plead- 
ing is verified by the attorney, or any other person except 
one of the parties, he must set forth in the affidavit the rea- 
sons why it is not made by one of the parties. When a cor- 
poration is a party, the verification may be made by any oflicer 
thereof. 
§ 3235. 8 316, When an action is brought upon a writ- Cepy of writ- 


ten instru- 


ten instrument, and the complaint contains a copy of such in- Ment con. 


tained in com 


strument, or a copy is annexed thereto, the genuineness and Pees acs 


due execution of such instrument are deemed admitted, un- jojo" 8°" 
less the answer denying the same be verified. 

§ 3236. 3317. When the defense to an action iS Genuineness 

of instrument, 


founded upon a written instrument, and a copy thereof is how coutro- 
contained in the answer, or is annexed thereto, the genuineness 

and due execution of such instrument are deemed admitted, 

unless the plaintiff file with the clerk, within ten days after 
receiving a copy of the answer, an affidavit denying the same, 

and serve a copy thereof on the defendant or his attorney. 

§ 3237. 3 318. But the execution of the instruments (yey ° 
mentioned in the two preceding sections is not deemed admit- prccanieg ae. 
ted by a failure to deny the same under oath, if the party a 
desiring to controvert the same is, upon demand, refused an 
inspection of the original. Such demand must be in writing, 
served by copy, upon the adverse party or his attorney, and 


filed with the papers in the case. 
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CuaptTer VII. . 


GENERAL 


SECTION, 

82388 Pleadings 
strued. 

3239 Sham and irrelevant answers, 
etc,, may be stricken out. 

3240 How to state an account in 
pleadings. Copy of to be de- 
livered on request. 

8241 Description of real property in 
a pleading. 

8242 Judgments, how pleaded. 

3248 Conditions precedent, how to be 
pleaded. 


to be liberally con- 


RULES OF PLEADING, 


SECTION. 
3244 Statute of 
pleaded. 

3245 Private statutes, how pleaded. 
3246 Libel and slander, how stated in 
complaint. 

Answer in such cases. 

Allegations not denied, when to 
be deemed true; when to be 
deemed controverted, 

A material allegation defined. 
Supplemental complaint and 
answer. 


limitations, how 


3247 


3248 


8249 
8250 


3251 Pleadings to be filed and served. 


§ 3238. s 322. In the construction of a pleading for 
the purpose of determining its effect, its allegations must be 
liberally construed, with a view to substantial justice between 
the parties. 

§ 3239. s 323. Sham irrelevant answers, and 
irrelevant and redundant matter inserted in a pleading, may 
be stricken out, upon such terms as the court may in its dis- 
cretion impose. 

§ 3240. s 324. Itis not necessary for a party to set forth 
ina pleading the items of an account therein alleged, but he 
must deliver to the adverse party, within ten days after a 
demand thereof, in writing, a copy of the account, or be pre- 
cluded from giving evidence thereof. The court, or a judge 
thereof, may order a further account when the one delivered 
is too general or is defective in any particular. 

§ 3241. s 325. In an action for the recovery of real 
property, it must be described in the complaint with such 
certainty as to enable an officer, upon execution, to identify it. 

§ 3242. s 326. In pleading a judgment or other deter- 
mination of a court, or board, or officer of special jurisdiction, 
it is not necessary to state the facts conferring jurisdiction, 
but such judgment or determination may be stated to have 
been duly given or made. 


and 


If such allegation be controverted, — 
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the party pleading must establish, on the trial, the facts con- 
ferring jurisdiction. 

§ 3243. 8 327. In pleading the performance of condi- precedent, 
tions precedent in a contract, it is not necessary to state the piendone 
facts showing such performance, but it may be stated gen- 
erally, that the party duly performed all the conditions on his 
part, and if such allegation be controverted, the party 
pleading must establish, on the trial, the facts showing such 
performance. 

§ 3244. 3 328. In pleading the statute of limitations, it statute oftimi- 
is not necessary to state the facts showing the defense, but it piendeder 
may be stated generally that the cause of action is barred by 
the provisions of section (giving the number of the section 
and subdivision thereof, if it is so divided, relied upon) of the 
Code of Civil Procedure; and if such allegation be contro- 
verted, the party pleading must establish, on the trial, the 
facts showing that the cause of action is so barred. 

§ 3245. s 329. In pleading a private statute, or a right private stat- 
derived therefrom, it is sufficient to refer to such statute by bee SS 
its title and the day of its passage, and the court shall there- 
upon take judicial notice thereof. 

§ 3246. s 830. In an action for libel or slander, it is not Libel ana 


2 . ‘ ; slander, how 
necessary to state in the complaint any extrinsic facts for the stated in com- 


purpose of showing the application to the plaintiff of they 
defamatory matter out of which the action arose; but it is 
sufficient to state, generally, that the same was published, or 
spoken, concerning the plaintiff; and if such allegation be 
controverted, the plaintiff must establish, on the trial, that it 
was so published or spoken. 

§ 3247. s 331. In the actions mentioned in the last sec- Answer in: 
tion, the defendant may, in his answer, allege both the truth 
of the matter charged as defamatory, and any mitigating 
circumstances to reduce the amount of damages, and, whether 
he prove the justification or not, he may give in evidence the 
mitigating circumstances. 

§ 3248. s 332. Every material allegation of the com- Allegations 


nied, 


plaint not controverted by the answer, must, for the purposes when deemed 
rue. nen 


of the action, be taken as true; the statement of any new to be deemed 
matter in the answer, in avoidance or constituting a defense 
or counter claim, must, on the trial, be deemed controverted 
by the opposite party. 
-§ 38249. 5 333. A material allegation ina pleading is one 


252 


A material al- 
legation 
defined. 


Supplemental 
complaint and 
answer. 


Pleadings to 
be filed and 
served. 


\ 


Variance, 
when ma- 
terial. 


CODE OF CIVIL PROCEDURE. 


essential to the claim, or defense, and which could pot be 
stricken from the pleading without leaving it insufficient. 

§ 3250. s 334. The plaintiff and defendant, respec- 
tively, may be allowed, on motion, to make a supplemental 
complaint or answer, alleging facts waterial to the case occur- 
ring after the former domplednt or answer, but the making of 
a supplemental complaint or answer is not a waiver of the 
cause of action set up in the former complaint, or of the 
defense set up in the former answer. 

§ 3251. s 335. All pleadings subsequent to the complaint 
must be tiled with the clerk and copies thereof served upon 
the adverse party, or his attorney. 


Cuaptrer VIII. 


VARIANCE, MISTAKES IN PLEADINGS, AND AMENDMENTS, 


SECTION. SECTIONS 

3252 Variance, when material. 3256 Amendments on terms; discre- 

3253 Immaterial variance, how treat- tion and power of court; affi- 
ed. davit may be disregarded. 

3254 What not to be deemed a vari- 3257 Suing a party by a fictitious name 
ance, but a failure of proof. 3258 No error or defect to be regarded 

3255 Amendments of course. Auswer unless it affects substantial 
and demurrer may be filed at rights. 
same time. 3259 Time to amend or answer de- 

murrer. 


‘ 


. 


§ 8252. s 340. No variance between the allegations in 
a pleading and the proof is to be deemed material, unless it 
has actually misled the adverse party to his prejudice in main- 
taining his action or defense upon the merits. Whenever it 
appears that a party has been so misled, the court may order 
the pleading to be amended, upon such terms as may be 
just. 


VARIANCE, MISTAKES IN PLEADINGS AND AMENDMENTS. BEY 


§ 3253. s 341. Where the variance is not material as Immaterial 
provided in the last section, the court may direct the fact to treated.” 
be found according to the evidence, or may order an immedi- 
ate amendment without costs. 

§ 3254. s 342. Where, however, the allegation of the what not to 


be deemeda 


claim or defense to which the proof is directed, is un- variance.buta 
proved, not in some particular or particulars only, but in its pret. 
general scope and meaning, it is not to be deemed a case of 
variance within the last two sections, but a failure of 
proof. 
§ 8255. 3343. Any pleading may be amended once by Amendments 
the party of course, and without costs, at any time before 
answer or demurrer filed, or after demurrer, and before 
the trial of the issue of law thereon, by filing the same as 
amended and serving a copy on the adverse party, who {reverand 
may have ten days thereafter in which to answer or demur pine fine 
to the amended pleading. A demurrer is not waived by 
filing an answer at the same time; and when the demurrer 
to a complaint is overruled and there is no answer filed, 
the court may, upon such terms as may be just, allow an an- 
swer to be filed. If a demurrer to the answer be overruled, 
the facts alleged in the answer.must be considered as denied 
to the extent mentioned in section 332. 
§ 3256. s 344. The court may, in furtherance of jus- Amendments 
tice, and on such terms as may be proper, allow a party to 
amend any pleading or proceeding by adding or striking out 
the name of any party, or by correcting a mistake in the 
name of a party, or a mistake in any other respect; and 
may, upon like terms, enlarge the time for answer or de- 
murrer. The court may likewise, in its discretion, after Discretion ana 
notice to the adverse party, allow, upon such terms as may cabal ae 
be just, an amendment to any pleading or proceeding in 
other particulars; and may upon like terms allow an answer 
to be made and filed after the time limited by this Code; 
any may, also, upon such terms as may be just relieve a 
party or legal representative from a judgment, order, or 
other proceeding taken against him through his mistake, in- 
advertance, surprise, or excusable neglect; and when, for 
any reason satisfactory to the court, or the judge thereof, 
the party aggrieved has failed to apply for the relief sought 
during the term at which such judgment, order, or proceed- 
ing complained of was taken, the court, or the judge thereof 


t 
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in vacation, may grant the relief upon the application made 
within a reasonable time, not exceeding six months after the 
adjournment of the term. When, from any cause, the sum- 
mons in an action has not been personally served on the de- 
fendant, the court may allow on such terms as may be just, 
such defendant or his legal representative, at any time within 
one year after the rendition of any judgment in such action, 
to answer to the merits of the original action, When in an 
action to recover the possession of personal property, the 
person making any aflidavit did not truly state the value of 
the property, and the officer taking the property, or the sure- 
ties on any bond or undertaking, 1s sued for taking the same, 
the officer or sureties may in their answers set up the true 
value of the property, and that the person in whose behalf 
said affidavit was made was entitled to the possession of the 
same when said affidavit was made, or that the value in the 
aflidavit stated was inserted by mistake, the court shall dis- 
regard the value as stated in the affidavit, and give judgment 
according to the right of possession of said property at the 
time the affidavit was made, 

§ $257. s 345. When the plaintiff is ignorant of the 
name of a defendant, he must state that fact in the complaint, 
and such defendant may be designated in any pleading or 
proceeding by any name, and when his true name is dis- 
covered, the pleading or proceeding must be amended ac- 
cordingly. 

§ 8258. s 346. The court must in every stage of an 
action disregard any error or defect in the pleadings or pro- 
ceedings, which does not affect the substantial rights of 
the parties, and no judgment shall be reversed or affeeted by 
reason of such error or defect, 

§ 3259. s 347, When a demurrer to any pleading is 
sustained or overruled, and time to amend or answer is given, 
the time so given runs from the service of notice of the decis- 
ion or order, 
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8260 No person to be arrested ex- 
cept as prescribed int his Code. 


REMEDIES 


IN CIVIL ACTION, 


SECTION, 


8274 


Delivery of undertaking to plain— 
tiff and its acceptance or re- 


8261 Defendant, when subject to ar- jection by him, 

rest. 3275 Notice of justification; new 
8262 Order for arrest, by whom made, undertaking if other fail, 
8263 Affidavit for’order of arrest re- 8276 Qualifications of bail, 


quisite. 

Undertaking required of plantiff. 

Order, when made and its form. 

Affidavit and order to be de- 
livered to the sheriff and copy 
to defendant. 

Arrest, how made. 

Defendant to be discharged on 
bail or deposit. 

Bail, how given. 

Surrender of defendant. 

3271 Same. 

8272 Bail, how proceeded against, 

3273 Bail, how exonerated. 


8264 
3265 
3266 


3267 
B28 


3269 
3270 


§ 3260. 8 351. 


§ 3261. 8 352. 


8277 
3278 
8279 


52580 


3251] 
3282 


8283 


3284 


8285 


3286 


No person shall be arrested in a civil 


action except as prescribed in this Code. 
The defendant 


Justification of bail. 
Allowance of bail. 

Deposit of money with officer, 
Payment of money into court by 
officer, 

Substituting bail for deposit, 
Money deposited, how applied 
or disposed of, 

Officer, when liable as bail, and 
his discharge from liability, 
Proceedings on judgment against 
officer. 

Motion to vacate order of arrest 
or reduce bail. 

W hen the order vacated or bail 
reduced, 


No person to 
be arrested 
except aa pre- 
scribed in this 


may be arrested, as Code. 


hereinafter prescribed, in the following cases: 


1. 


on a cause of action arising upon contract, express or implied, 


In an action for the recovery of money or damages pefendant, 


when subject 
to arrest, 


where the defendant is about to depart from the Territory 
with intent to defraud his creditors, or when the action is for 
wilful injury to person, to character, or to property, know- 
ing the property to belong to another. 

2. In an action for a fine or penalty or for a breach of 
promise to marry, or for money or property embezzled, or 
fraudulently misapplied or converted to his own use by a 
public officer, or an officer of a corporation, or an attorney, 
factor, broker, agent or clerk, in the course of his employ- 
ment as such, or by any other person in fiduciary capacity ; 
or for misconduct or neglect in office, or in a professional 


employment, or for a wilful violation of duty. 


Order for 
arrest by 
whom made. 


Affidavit for 
order of arrest 
requisite. 


Undertaking 
required of 
plaintiff. 


Order when 
made and its 
form. 
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3. In an action to recover the possession of personal 
property unjustly detained, when the property or any part 
thereof has been concealed, removed or disposed of, so that 


it cannot be found or taken by the marshal, sheriff, or other — 


executive officer of the court. 

4. When the defendant has been guilty of a fraud in 
contracting the debt or incurring the obligation for which the 
action is brought; or in concealing or disposing of the prop- 
erty, for the taking, detention, or conversion of which the 
action is brought. 

5. When the defendant has removed or disposed of his 
property, or is about to do so, with the intent to defraud his 
creditors. 

§ 3262. s 353. An order for the arrest of the defendant 
must be obtained from a judge of the court in which the 
action is brought. 

§ 3263. s 354. The order may be made whenever it ap- 
pears to the judge by the affidavit of ,the plaintiff or some 
other person, that a sufficient cause of action exists, and that 
the case is one of those mentioned in section 352. The 
affidavit must be either positive or upon information and 
belief; and when upon information and belief, it must state 
the facts upon which the information and belief are founded. 
If an order of arrest be made, the affidavit must be filed with 
the clerk of the court. 

§ 3264. s 355. Before making the order, the judge 
must require a written undertaking on the part of the 
plaintiff, with sureties in an amount to be fixed by the judge, 
which must be at least five hundred dollars, to the effect that 
the plaintiff will pay all costs which may be adjudged to the de- 
fendant, and all damages which he may sustain by reason of 
the arrest, if the same be wrongful or without sufficient cause, 
not exceeding the sum specified in the undertaking. The 
undertaking must be filed with the clerk of the court. 

§ 3265. s 356. The order may be made at the time of 
the issuing of the summons, or any time afterwards, before 


judgment. It must require the officer to whom it is directed, 


forthwith to arrest the defendant and hold him to bail in a 


“specified sum, and to return the order at a time therein 


mentioned to the clerk of the court in which the action is 
pending. 


§ 3266. s 357. The order of arrest, with a copy of the ~ 


a 


Se 
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rv 
ma 


affidavit “pon which it is made, must be delivered to the Amdavit and 


order to be 
officer, who, upon arresting the defendant, must deliver to Gedivered to 
him a copy of the affidavit, and also, if desired, a copy of the sopy to 


* defendant. 
order of arrest. 
§ 3267. s 358. The officer must execute the order by Arrest, how 


made, 


arresting the defendant and ke eping him in custody until dis- 
charged by law. 


if may . ¢ ‘ ; | sef ore Defendant to 
§ 38268. s 359. The defendant, at any time before Pefendant to, 


execution, must be discharged from the arrest either upon 0?,)™!o% 


giving bail, or upon depositing the amount mentioned in the 
order of arrest. 

§ 3269. s 360. The defendant may give bail by causing Ball, how 
a written undertaking to be executed by two or more suffice sient” 
sureties, to the effect that they are bound in the amount 
mentioned in the order of arrest; that the defendant will at 
all times render himself amenable to the process of the court 


during the pendency of the action, and to such as may be 


issued to enforce the judgment therein, or that they will pay 
to the plaintiff the amount of any judgment which may be re- 
covered in the action. 


§ 3270. 3 361. At any time before judgment or within Surrender of 
ten days thereafter, the bail may surrender the defendant in 
their exoneration; or he may surrender himself to the officer 


of the court, where he was arrested. 

§ 3271. s 3862. For the purpose of surrendering the same. 
defendant, the bail, at any time or place before they are 
finally charged, may themselves arrest} him; or by written 
authority, endorsed on a certified copy of the undertaking, 
may empower an officer to do so. Upon the arrest of the 
defendant by said officer, or upon his delivery to him by the 
bail, or upon his own surrender, the bail are exonerated, if 
such arrest, delivery, or surrender take place before the 


_expiration of ten days after judgment; but if such arrest, 


delivery, or surrender be not made within ten days after judg- 
ment, the bail are finally charged on their undertaking, and 
bound to pay the amount of the judgment within ten days 
thereafter. 

§ 3272. s 363. If the bail neglect or refuse to pay the Bail, how 


proceeded 


_ judgment: within ten days after they are finally charged, an against. 


be'commenced against such bail for the amount of 
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Bail, how § 8273. s 364. The bail are exonerated i ‘Sie ath 3 “a ; 
exonerated. 


the defendant, or his imprisonment in the penitentiary, or by — 
his legal discharge from the obligation to render himself 
amenable to the process. 


Delivery of § 3274. 8 365. Within the time limited for that purpose, 
iy ertakin 2 M . 
fantifte the officer making the arrest must file the order of arrest in 


ter office of the clerk of the court in which the action is pending 
with his return endorsed thereon, together with a copy of the 
undertaking of the bail. The original undertaking he must 
retain in his possession until filed, as herein provided. The 
plaintiff, within ten days thereafter, may serve upon the 
officer a notice that he does not accept the bail, or he is deemed 
to have accepted them, and the officer is exonerated from 
liability. If no notice be served within ten days, the original 
undertaking must be filed with the clerk of the court. 
Jnotibeation. § 3275. 3 366. Within five days after the receipt of 
notice, the officer or defendant may give to the plaintiff, or 
his attorney, notice of the justification of the same, or other 
Am bail (specifying the places of residence and occupations of the 
undertaking, latter) before the judge of the court, or clerk, at a specified 
time and place; the time to be not less than five nor more 
than ten days thereafter, except by consent of parties. In 
case other bail be given, there must be a new undertaking. 
Qualitieations § 3276. s 367. The qualifications of bail are as follows: 
relia 1. Each of them shall be a resident, and householder, 
or freeholder, within the Territory. 

2. Each must be worth the amount specified in the order 
of arrest, or the amount to which the order is reduced, as 
provided in this Chapter, over and above all his debts and 
liabilities, exclusive of property, exempt from execution; but 
the judge or clerk, on justification, may allow more than two 
sureties to justify severally in amounts less than that expressed 
in the order, if the whole justification be equivalent to that of 
two sufficient bail. 


Justification § 3277. s 368. For the purpose of justification, each of | 
the bail must attend before the judge or clerk, at the time and 
place mentioned in the notice, and may be examined on oath, _ 

ae on the part of the plaintiff, touching his sufficieney, in such 

manner as the judge or clerk in his discretion may think 
proper. The examination must be reduced to writing, and — 
subscribed by the bail, if required by the plaintiff, 
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§ 3278. s 369. If the judge, or clerk, find the bail suffi- Allowance of 
cient, he must annex the examination to the undertaking, ig 
indorse his allowance thereon, and cause them to be filed, and 
the officer is thereupon exonerated from liability. 

§ 3279. s 370. The defendant may, at the time of his Deposit ot 
arrest, instead of giving bail, deposit with the officer the omer. 
amount mentioned in the order. In case the amount of the 
bail be reduced, as provided in this Chapter, the defendant 
may deposit such amount instead of giving bail. In either 
case, the officer must give the defendant a certificate of the 
deposit made, and the defendant must be discharged from 
custody. 

§ 3280. s 371. The officer making the arrest, must, paymentot 
immediately after the deposit, pay the same into court, and monte 
take from the clerk receiving the same, two certificates of 
such payment, the one of which he must deliver or transmit 
to the plaintiff, or his attorney, and the other to the defendant. 

For any default in making such payment, the same proceed- 
ings may be had on the official bond of the officer to collect 
the sum deposited as in other cases of delinquency. 

§ 3281. s 372. If money be deposited, as provided in gupstitating 
the last two sections, bail may be given, and may justify upon Repost. 
notice at any time before judgment; and on the filing of the 
undertaking and justification with the clerk, the money de- 
posited must be refunded to the defendant. 

§ 38282. s 873. Where money has been deposited, if it money 
remain on deposit at the time of the recovery of a judgment ipbieaor 
in favor of the plaintiff, the clerk must, under the direction”? * 
of the court, apply the same in satisfaction thereof, and after 
satisfying the judgment must refund the surplus, if any, to 
the defendant. If the judgment be in favor of the defendant, 
the clerk must, under the direction of the court, refund to 
him the whole sum deposited and remaining unapplied. 

§ 3283. s 374. If after being prrdstbas the defendant onicer, when 
escape, or is rescued, the officer is able as bail; but he may ae ie 
discharge himself from such liability by giving bail at any trom liability. 
time before judgment. 

§ 3284. 3 375. If a judgment be recovered against the proceedings 
officer, upon his liability as bail, and an execution thereon is gganstumicer. 
returned unsatisfied, in whole or in part, the same proceed- 
ings may be had on his official bond for the recovery of the 


whole or any deficiency, as in other cases of delinquency. 


* 
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§ 3285. 8 376. A defendant arrested, ‘ma ; at a 
before the trial of the action, or, if there be no trial, 
the entry of judgment, apply to the judge who made tho 
order, or the court in which the action is pending, upon — 
reasonable notice, to vacate the order of arrest, or to reduce 
the amount of bail. If the application be made upon afli- 
davits on the part of the defendant, but not otherwise, the 
plaintiff may oppose the same by aflidavits or other proofs 
in addition to those on which the order of arrest was made. 

§ 3286. s 377. If upon application it appears that there 
was not sufficient cause for the arrest, the order must be 
vacated ; or if it appears that the bail was fixed too high, the 
amount must be reduced. 


Fore 


Cuapter II. 


CLAIM AND DELIVERY OF PERSONAL PROPERTY, 


SECTION. SECTION. 
8287 Delivery of personal property; 8292 Defendant, when entitled to re- 


when it may be claimed. delivery. 
8288 Affidavit and its requisites. 3293 Justification of defendant’s sur— 
8289 Requisition to United States eties. 


marshal to take and deliver the 8294 Qualification of sureties. 


property. 

8290 Security on the part of the plain- 
tiff and proceedings in serving 
the order. 

3291 Exceptions to sureties and pro- 
ceedings thereon, or on failure 


3295 Property, how taken when con— 
cealed in building or enclosure. 
3296 Property, how kept. 


3297 Claim of property by third per- — 


son. 


8298 Notice and affidavit, and where 


_ showing: vig 


to except. to be filed, 
, gs 
§ 3287. s 382. The plaintiff in an action to recover the ve i! 
possession of personal property, may, at the time of issuing — 
the summons, or at any time before answer, claim the delivery | q 
of such property to him as provided in this Chapter. 
§ 3288. 383. Where a delivery is claimed, an afidavit a 


must be made by the plaintiff, or by some one on his} 


S 
s 


the sureties. If he fails to do so, he is deemed to have 
ee all objections to them. When the defendant excepts, 
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1. That the plaintiff is the owner of the property 
claimed (particularly describing it), or is entitled to the pos- 
session thereof. 

2. That the property is wrongfully detained by the de- 
fendant. 

3. The alleged cause of the detention thereof according 
to his best knowledge, information and belief. 

4. That it has not been taken for a tax, assessment or 
fine, pursuant to a statute, or seized under an execution 
or an attachment against the property of the plaintiff; or 
if so seized, that it is by statute exempt from such seizure; 
and, 

5. The actual value of the property. 

§ 3289. s 384. The plaintiff, or his attorney may, there- Requisition to 


narshal 


upon, by an indorsement in writing upon the affidavit, re- tp fakeand 


quire the United States marshal, or the sheriff of the county, ?™°?°™ 
where the property claimed may be, to take the same from 
the defendant. 

§ 3290. s 385. Upon the receipt of the affidavit and Security on 


. . : art of the 
notice with a written undertaking, executed by two or more plaintiff and 


sufficient sureties, approved by the United States marshal, or hn gerving the 
sheriff, to the effect that they are bound to the defendant in 
double the value of the property, as stated in the affidavit for 
the prosecution of the action, for the return of the property 
to the defendant, if return thereof be adjudged, and for the 
payment to him of such sum as may from any cause be re- 
covered against the plaintiff, the officer must forthwith take 
the property described in the affidavit, if it be in the posses- 
sion of the defendant or his agent, and retain it in his custody. 
He must without delay, serve on the defendant a copy of the 
affidavit, notice and undertaking, by delivering the same to 
him personally, if he can be found, or to his agent, from 
whose possession the property is taken; or if neither can be 
found, by leaving them at the usual place of abode of either, 
with some persons of suitable age and discretion, or if neither 
have any known place of abode, by putting them in the 
nearest post office (post paid), directed to the defendant. 
§ 3291. s 386. The defendant may, within two days nxceptions to 


sureties and 


_ after the service of a copy of the affidavit and undertaking, proceedings 


hereon or on 


give notice to the officer that he excepts to the sufficiency of tailure to 


except. 
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the sureties must justify on notice in like manner as upon 


bail on arrest; and the officer is responsible for the sufficiency 
of the sureties until the objection to them is either waived, 
as above provided, or until they justify. If the defendant 
except to the sureties, he cannot reclaim the property, as 
provided in the next section. 


Detendant, § 8292. s 387. At any time before the delivery of the 

to redelivery. nroperty to the plaintiff, the defendant may, if he do not 
except to the sureties of the plaintiff, require the return 
thereof, upon giving to the officer a written undertaking, 
executed by two or more sufficient sureties, to the effect that 
they are bound in double the value of the property, as stated 
in the affidavit of the plaintiff, for the delivery thereof to the 
plaintiff, if such delivery be adjudged, and for the payment 
to him of such sum as may, for any cause, be recovered 
against the defendant. If a return of the property be not so 
required within five days after the taking and service of notice 
to the defendant, it must be delivered to the plaintiff, except 
as provided in section 392, 


Justification § 5293. s 388. The defendant’s sureties, upon notice to 
ce) endant’s : . 
sureties. the plaintiff of not less than two, or more than five days, must 


justify before the judge, or the clerk, in the same manner as 
upon bail or arrest; and upon such justification, the officer 
must deliver the property to the defendant. The officer is 
responsible for defendant’s sureties until they justify, or until 
the justification is completed or waived, and may retain the 
property until that time. If they, or others in their place, 
fail to justify at the time and place appointed, he must deliver 
the property to the plaintiff. 

erecmon § 3294. s 389. The qualification of sureties, and their 
justification must be such as are prescribed by this Code, in 
respect to bail upon an order of arrest. 


Property, how § 3295. s 390. If the property, or any part thereof, be 


taken when 


concealed in 


buudingor concealed ina building or enclosure, the officer must publicly 
enclosure. — demand its delivery. If it be not delivered, he must cause 


the building or enclosure to be broken open, and take the- 


property into his possession, and if necessary, he may call to 
his aid the power of the county. 


Property, how § 3296. s 391. When the officer has taken the property 


as in this Chapter provided, he shall keep it in a secure Pinger 


7 
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his fees for taking, and necessary expenses for keeping the 
same, 

§ 3297. 3 3892. If the property taken be claimed by Pema pF 
another person than the defendant, or his agent, and such Pe 
person make affidavit of his title thereto, or right to the 
possession thereof, stating the grounds of such title or right, 
and serve the same upon the officer, the officer is not bound 
to keep the property, or deliver it to the plaintiff, unless the 
plaintiff, on demand of him or his agent, indemnify the officer 
against such claim by an undertaking, by two sufficient 
sureties. 

§ 3298. s 393. The officer must file the notice, under- bay mech gor 
taking, and affidavit, with his proceedings thereon, with the Where to be 
clerk of the court in which the action is pending, within 
twenty days after taking the property mentioned therein. 


CuaprTer III. 


INJUNCTION. 

SECTION. SECTION. 
3299 Injunction, what it is and who 3304 Order to show cause why in- 

may grant it. junction should not be granted, 
3300 When it may be granted, 3305 Injunction to suspend business 
3301 At what time it may be granted of a corporation, how and by 

and what is required to obtain whom granted. 

it. 8306 Motion to vacate or modify in- 
3302 Injunction after answer. junction, 
8303 Undertaking on injunction, 3307 ee to be vacated or mod- 

ified. 


§ 3299. s 397. An injunction is a writ or order, requir- Infonet 


ing a person to refrain from a particular act. The order or epee 


writ may be granted by the court in which the action is 

brought, or by a judge thereof, and when made by a judge, 

may” be enforced as the order of the court 
N te ae = 
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When it may § 3300. s 398. Aninjunction may be praatatl in the fe. 
lowing cases: 

1. When it appears by the complaint that the plaintiff 
is entitled to the relief demanded, and such relief, or any 
part thereof, consists in restraining the commission or con- 
tinuance of the act complained of, either for a limited period 
or perpetually. 

2. When it appears by the complaint or affidavit that 
the commission or continuance of some act, during the litiga- 
tion, would produce waste, great or irreparable injury to the 
plaintiff. 

3. When it appears during the litigation, that the de- 
fendant is doing, or threatens, or is about to do, or is procur- 
ing or suffering to be done, some act in violation of the 

/ plaintiff's rights respecting the subject of the action, and tend- 
ing to render the judgment ineffectual. 

4. An injunction may also be granted on the motion of 
the defendant, upon filing an answer in the nature of a cross 
bill, praying for affirmative relief upon any of the grounds 
mentioned above in this section, subject to the same rules and 
provisions provided for the issuance of injunctions on behalf 

Pei, Of the plaintiff. 
it may be § 3301. s 399. The injunction may be granted at the 


granted, and : 7 Z , 
whatisre time of issuing the summons upon the complaint, and at any 


quired to ob- 
ocapied time afterwards, before judgment, upon affidavits or other 
evidence. The complaint in the one case, and the affidavits 
or other evidence in the other, must show satisfactorily that 
/ sufficient grounds exist therefor. No injunction ean be 
granted on the complaint, unless it is verified. When granted 
on the complaint, a copy of the complaint and verification 
attached must be served with the injunction; when granted 
upon affidavit, without notice, a copy of the affidavit must be 
served with the injunction. 4 
Injunction §- 3302. s 400. An injunction shall not be allowed after 
the defendant has answered, unless upon notice, or upon an 
order to show cause, but in such case the defendant may be 
restrained until the decision of the court or judge granting or 
refusing the injunction. 

Padecenidiy § 3303, 3401. On granting an injunction, the court OF 3 
onminneve® judge must require, except when the Territory, a county, or 
municipal corporation, or a married woman in a suit against — ; i, 

her poeend, is a party plaintiff, a written an and ee 


d 
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a eee 
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part of the plaintiff, with sufficient sureties, to the effect that 
the plaintiff will pay to the party enjoined, such damages, 
not exceeding an amount to be specified, as such party may 
sustain by reason of the injunction, if the court finally decide 
that the plaintiff was not entitled thereto. Within five days 
after the service of the injunction, the defendant may except 
to the sufficiency of the sureties. If he fails to do so, he is 
deemed to have waived all objections to them. When ex- 
cepted to, the plaintiff’s sureties upon notice to the defend- 
ant of not less than two nor more than five days, must justify 
before a judge or clerk of the court in the same manner as 
upon bail on arrest, and upon failure to justify, or if others 
in their place fail to justify at the time and place appointed, 
the order granting an injunction shall be dissolved. 

§ 3304, s 402. If the court or judge deem it proper that order to show 
the defendant, or any of several defendants, should be heard junction 
before granting the injunction, an order may be made requir- granted.” 
ing cause to be shown, at a specified time and place, why the 
injunction should not be granted; and the defendant may in 
the meantime be restrained. 

§ 3305. s 403. An injunction to suspend the general and yy junction to 
ordinary business of a corporation cannot be granted without pus. or corpo. 
due notice of the application therefor to the proper officers ama veel 
or agent of the corporation, except when the people of this gests 
Territory are a party to the proceedings. 

§ 8306. s 404. If an injunction be granted without Motion to va- 
notice, the defendant, at any time before the trial, may ap-"Y ™unction. 
ply, upon reasonable notice, to the judge who granted the 
injunction, or to the court in which the action is pending, ora 
judge thereof, to dissolve or modify the same. The applica- 
tion may be made upon the complaint and the affidavit or 
affidavits on which the injunction was granted, if any were 
used, or upon affidavits or other testimony on the part of the 
defendant, with or without the answer. If the application 


Justification 
on sureties. 


-be made upon affidavits, or other evidence on the part of the 


defendant, but not otherwise, the plaintiff may oppose the 
same by affidavits or other evidence in addition to those on 
which the injunction was granted, and the defendant may 
then, in proper cases, introduce rebutting affidavits or other 
evidence; Provided, That for the purpose of allowing the 
plaintiff to introduce further evidence, the answer or verifi- 


es gation’ thereto attached shall be deemed an aflidavit. 


7 
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Lage en SG 
When to be § 3307. s 405, If upon such application it satisfactorily 
ormodified. appear that there is not sufficient ground for the injunction, — 
it may be dissolved; or if it satisfactorily appear that the 


extent of the injunction is too great, it must be modified. 


CuHaAPTeR IV. 


ATTACHMENT. 


SECTION. SECTION, 

8308 Attachment, when may issue 3318 Perishable property, how sold. 
and in what cases. 3319 Property attached may be sold 

3309 Affidavit for attachment, what under execution if the interests 
to contain. of the party require. 

3310 Undertaking on attachment. 3320 If plaintiff obtains judgment, 

3311 Writ to whom directed and what how satisfied. , 
to state. 3321 Where there remains a balance . 

3312 Shares of stock and debts due due, how collected. 
defendant how attached and 3322 When suits may be commenced 
disposed of. on the undertaking. ? 

3313 How real and personal property 3323 If defendant recover judgment, | 
shall be attached. what the officer is to deliver. 

3314 Attorney to give written in— 3324 Proceedings to release attach- 
structions to officer what to ment, before whom taken. , 
attach ; copy of writ to beserved 3325 Release from attachment, on — 
upon each person. what terms. 

8315 Garnishment; when garnishee 3326 Motions for discharge of writ, 
liable to plaintiff. when and before whom made. 

3316 Citation to garnishee to appear 3327 When motion made on affidavit, 
before a court or judge. it may be opposed by aflidayit. 


8317 Inventory, how made; party re- 3328 When writ must be discharged. 
fusing to give memorandum 3329 When writ to be returned. 
may be compelled to pay costs. 


’ 
Attachment, § 3308. s 410. The plaintiff, at the time of issuing the — 
Ieugandin summons, or at any time afterward, may have the property — 
wnavease® of the defendant attached, as security for the satisfaction of — ‘f 
any judgment that may be recovered, unless the defendant ft 
give security to pay such judgment, as in this Chapter Prom) 


Feb. 24,1888. yided, in the following cases: In anactionupona judgment 


Causes for 


which attach- i i i ] , bat 
Went maiseh, Or upon a contract express or implied, which is not secured 


pened. by any mortgage or lienupon real or personal property situate ; 
or being in this Territory, or if onetnelhy so secure 
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such security has, without any act of the plaintiff or of 
the person to whom the security was given become 
valueless; against a defendant who, 

1. Is not residing in this Territory; or, 

2. Stands in defiance of an officer, or conceals himself 
so that process cannot be served upon him; or, 

3. Has assigned, disposed of, or concealed, or is about 
to assign, dispose of, or conceal, any of his property with 
intent to defraud his creditors; or, 

4. Has departed, or is about to depart from the Terri- 
tory to the injury of his creditors; or, 

5. Fraudulently contracted the debt, or incurred the cases in whien 
obligation respecting which the action is brought; Provided, oe 
That hereafter in the cases mentioned in subdivisions 3, 4, due. "°* 
and 5, of this section the cause of action shall, for the pur- 
pose of securing the obligation, be deemed to have accrued, 
and the property attached, or its proceeds after disposition 
as provided in sections 420 and 421, of the act of which this 
is amendatory, may be held subject to the judgment there- 
after to be rendered, but no judgment shall be rendered thereon 
until such obligation shall by its terms become due. (1) 

§ 8309. s 411. The clerk of the court shall issue the 
writ of attachment upon receiving an affidavit by or on behalf 
of the plaintiff, which shall be filed, setting forth: 

1. That the defendant is indebted to the plaintiff specify- 4 maavit for 
ing the amount of such indebtedness as near as may be over part napa 
and above all legal set offs or counter claims, and whether “"™ 
upon a judgment or an express or implied contract, and that 
the payment of the same has’ not been secured by any 
mortgage or hen upon real or personal property, or any pledge 
of personal property, situate or being in this Territory; or, 
if originally so secured, that such security has, without any 
act of the plaintiff, or the person to whom the security was 
given, becomes valueless; and that the same is an actual bona 

_ fide existing demand due and owing from the defendant to the 
plaintiff. 

2. And in all cases that the attachment is not sought and 
the action is not prosecuted to hinder, delay or defraud any 
_ creditor of the defendant, and also specifying one or more of 
the causes set forth in the preceding section. 


(1) The amendment took effect June 1, 1888. 
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Usdertaking § 3310. s 412. 
on atlach- 
ment. require a written undertaking on the part of the plaintiff, in m4 


a sum not less than two hindeadl dollars, and not exceeding 
the amount claimed by the plaintiff, with sufficient sureties, to 
the effect that if the defendant recover judgment, or if the 
attachment be wrongfully issued, the plaintiff will pay all 
costs that may be awarded to the defendant, and all damages 
which he may sustain by reason of the attachment, not 
exceeding the sum specified in the undertaking. 
Writ, to whom § 3511. s 413. The writ must be directed to the United 
what to state. States marshal, or to the sheriff of any county in which 
property of such defendant may be, and must require him to 
attach and safely keep all the property of such defendant 
within his jurisdiction not exempt from execution, or so much 
thereof as may be sufficient to satisfy the plaintiff's demand, 
and the amount of which must be stated in conformity with 
the complaint, unless the defendant give him security by the 
undertaking, of at least two sufficient sureties, in an amount 
sufficient to satisfy such demand, besides costs, or in an 
amount equal to the value of the property which has been or 
is about to be attached, in which case to take such undertaking. 
‘ Severai writs may be issued at the same time to the marshal, or 
the sheriffs of different counties; and the plaintiff may have 
other writs of attachment as often as he may require at any 
time before judgment. 
Shares of § 3312. 3414. The rights or shares which the defendant 


stock and . : 
debts due de- may have in the stock of any corporation or company, 


attached and together with the interest and profit thereon, and all debts due 
such defendant, and all other property in this Territory of 
such defendant not exempt from execution, may be attached 
and, if judgment be recovered, be sold to satisfy the judg- 
ment and execution. 
personal prop § 3313, s 415. The officer to whom the writ is directed _ 
erty shall be and delivered, must execute the same without delay, and if 
: the undertaking mentioned in section 413 be not given as 
follows: b) 
ie 1. Real property, standing upon the records of the — 
Re, county in the name of the defendant, must be attached by — 
filing with the recorder of the county a copy of the writ, 
re together with a description of the property attached anda 
righ: eh) notice that It i is attached, and ae leaving a similar’ Ate bee the a 


iy 


Py 5. 


" 


ih 
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if there is one, if not then by posting the same in a conspicuous 
place on the property attached. 


2. Real property or an interest therein, belonging to the 


defendant, and held by any other person, or standing on the 


records of the county in the name of any other person, must 
be attached by filing with the recorder of the county a copy 
of the writ, together with a description of the property and 
a notice that such real property and any interest of the 
defendant therein, held by or standing in the name of such 
other person (naming him) are attached; and by leaving with 
the occupant, if any, and with such other person or his agent 
if known and within the county, or at the residence of either, 
if within the county, a copy of the writ, with a similar de- 
scription and notice. If there is no occupant of the property, 
a copy of the writ, together with such description and notice, 
must be posted in a conspicuous place upon the property. 
The recorder must index such attachment when filed in the 
names of ‘both of the defendant and of the person by whom 
the property is held, or in whose name it stands on the records: 

3. Personal property capable of manual delivery must 
be attached by taking it into custody. 

4. Stocks or shares, or interest in stocks or shares, of 
any corporation or company, must be attached by leaving 
with the president, or other head of the same, or the secretary, 
cashier, or other managing agent thereof, a copy of the writ, 
and a notice stating the stock or interest of the defendant is 
attached in pursuance of such writ. 


5. Debts and credits, and other personal property, not 
capable of manual delivery, must be attached by leaving with 
the person owing such debts, or having in his possession, or 
under his control, such credits or other personal property, or 
with his agent, a copy of the writ, and a notice that the debts 


owing by him to the defendant, or the credits or other 


personal property in his possession or under his control 


_ belonging to defendant, are attached in pursuance of said writ. 


269 


§ 8314. s 416. Upon receiving information in writing Attorney to 


give written 


from the plaintiff or his attorney, that any person has in his instructions 


to officer what 
possession, or under his control, any credits or other personal to attach. 


property belonging to the defendant, or is owing any debt to Copy of writ 


e served 


person. 


~ the defendant, the officer making the service must serve upon upon such 
such Freon a copy of the writ, and a notice that such credits 
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Garnishment; 


when garnish. 


ee liable to 
plaintiff 


Citiation to 
garnishee to 
appear before 
a courtor 
judge. 


or other property or debts, as the case may be, are stached Ss 
in pursuance of such writ. f 
§ 3315. ¢ 417. AJl persons having in their possession, 
or under their control, any credits or other personal property | 
belonging to the defendant, or owing any debts to the de- 
fendant at the time of service upon them of a copy of the 
writ and notice as provided in the two last sections, shall be, 
unless such property be delivered up or transferred, or such 
debts be paid to the officer, liable to the plaintiff for the 
amount of such credits, property or debts, until the attach- | 
ment be discharged, or any judgment recovered by him be 
satisfied. | 
§ 3316. s418. Any person owing debts to the defend- 
ant, or having in his possession or under his control any 
credits or other personal property belonging to the defendant, 
may be required to attend before the court, or judge, or a 
referee appointed by the court or judge, and be examined on 
oath respecting the same., The defendant may also be re- 
quired to attend for the purpose of giving information respect- 
ing his property, and may be examined on oath. The court or 
judge, may, after such examination, order personal property, 
capable of manual delivery, to be delivered to the officer, on | 
such terms as may be just, having reference to any liens 
thereon or claims against the same, and a memorandum to be 
given of all other personal property, containing the amount 
L 


» and description thereof. 


Inventor 
how made. 


_ same with the writ. To enable him to make such returns as 


Party refus- 
ing to give 
hs bah ag ei 
pelle be com- 
pell es to pay 


Perishable 


property, how 
Fold. 


§ 3317. 3419. The officer making the service must 
make a full inventory of the property attached and return the 


to the debts and credits attached, he must request, at the time 
of service, the party owing the debt, or having the eredit, to 
give him a memorandum stating the amount and description 
of each; and if such memorandum be refused, he must re- 
turn the fact of refusal with the writ. The party refusing to 
give the memorandum may be required to pay the costs of any 
proceeding taken for the purpose of obtaining information 
respecting the amount and description of such debt or 
credit. 

§ 3318. 3420. If any of the property attached be | 
perishable, the officer must sell the same in the manner in 
which such property is sold on execution. The proceeds and 


le ee, re re 
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other property attached by him must be retained by him, to an- 
swer any judgment that may be recovered in the action, unless 
sooner subjected to execution upon another judgment re- 
covered previous to issuing the attachment. Debts and 
credits attached may be collected by him, if the same can be 
done without suit. The receipt of the officer is a sufficient 
discharge for the amount paid. 


§ 3319. s 421. Whenever property has been taken by Property at 

E fi : f “ tached may 

an officer under a writ of attachment, and it is made to ap-be sold as 
under execu- 


pear satisfactorily to the court, or a judge thereof, that the tion, if the 


interests 
interest of the parties to the action will be subserved by a sale 2! the party 


renee 
thereof, the court or judge may order such property to be BER 
sold in the same manner as property is sold under an execu- 

tion, and the proceeds to be deposited in the court, to abide 

the judgment in the action. Such order can be made only 

upon notice to the adverse party or his attorney, in case such 
party has been personally served with a summons in the 
action. 


§ 8320. 8 423. If judgment be recovered by the plain- 1 plaintiff ob- 
tiff, the officer must satisfy the same out of the property at- cient, bow 
tached by him which has not been delivered to the defend- oe 
ant, or a claimant, as hereinbefore provided, or subjected to 
execution on another judgment recovered previous to the is- 
suing of the attachment, if it be sufficient for that purpose: 

1. By paying to the plaintiff the proceeds of all sales 
of perishable property sold by him, or of any debts or credits 
collected by him, or so much as shall be necessary to satisfy 
the judgment. 

2. If any balance remain due, and an execution shall 
have been issued on the judgment, he must sell under the 
execution, so much of the property, real or personal, as may 
be necessary to satisfy the balance, if enough for that pur- 
pose remain in his hands. Notice of the sales must be given, 
and the sales conducted as in other cases of sales on execu- 

tion. 

§ 8321. 3 424. If, after selling all the property at- when tere 
tached by him remaining in his hands, and applying the pro- ive due! how 
ceeds, together with the proceeds of any debts or credits ee 
collected by him, deducting his fees, to the payment of the 

_» judgment, any balance shall remain due, the officer must pro- 
ceed to collect such balance, as upon an execution in other 


When suits 
may be com- 
menced on the ; 
undertaking. 


If defendant 
recover judg- 
ment, what 
the officer is 
to deliver. 


Proceedings 
to release at- 
tachment, be- 
fore whom 


taken. 


Release from 
“attachment, 


on what terms. 


cove or cv. 


‘ 


defendant the attached pr pari rere in his bonds” and. am 
any proceeds of the property attached, unapplied on the 
judgment. 

§ 3822. 3425. If the execution be returned unsatisfied, 
in whole, or in part, the plaintiff may prosecute any under- 
taking given pursuant to section four hundred and thirteen 
(413), or section four hundred and twenty-eight (428), or 
he may proceed as in other cases upon the return of an exe- 
cution. 


*! 


§ 3323. s 426. If the defendant recover judgment 
against the plaintiff, any undertaking received in the action, 
all the proceeds of sales and money collected by the officer, 
and all the property attached remaining in his hands, must be 
delivered to the defendant, or bis agent; the order of attach- 
ment shall be discharged, and the property released there- 
from. 

§ 3324. 3427. Whenever the defendant has appeared — 
in the action, he may, upon reasonable notice to the plaintiff, 
apply to the court in which the action is pending, or to the 
judge thereof, for an order to discharge the attachment, 
wholly or in part; and upon the execution of the undertaking 
mentioned in the next section, an order may be made, releasing 
from the operation of the attachment, any or all of the prop- 
erty attached and all of the property so released, and all of 
the proceeds of the sales thereof must be delivered to the 
defendant upon the justification of the sureties on the under- 
taking, if required by the plaintiff. 

§ 3325. s 428. Before making such order, the court or 
judge must require an undertaking on behalf of the defend- 
ant, by at least two sureties, residents and freeholders, or 
householders in the Territory, to the effect that in case the — 
plaintiff recover judgment in the action, defendant will, on 
demand, deliver the attached property so released, to the 
proper officer, to be applied to the payment of the judgment, 
or in default thereof, that the defendant and sureties will, un 
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Peay ealenosd, the same may be appraised by one or more 

disinterested persons, to be appointed for that purpose. 
The sureties may be required to justify before the court or 
judge, and the property attached cannot be released from 
the attachment without their justification, if the same be 
required. 

§ 3326. 8429. The defendant may also, at any time, Motions tor 
either before or after the release of the attached property, or Writ, When 
before any attachment shall have been actually levied, upon whom made. 
reasonable notice to the plaintiff, apply on motion to the court 
in which the action is brought, or to the judge thereof, for 
the discharge of the writ of attachment, on the ground that 
the same was improperly or irregularly issued. 

§ 3327. 3430. If the motion be made upon affidavits whey motion 
on the part of the defendant, but not otherwise, the plaintiff mace Phere 
may oppose the same by affidavits, or other evidence, in ad- by athaavit 
dition to those on which the attachment was made. 

§ 3328. s431. If upon such application it satisfactorily When writ 
appears that the writ of attachment was impr openly or irregu- charged 
larly issued it must be discharged. 

§ 3329. 3432. The officer making the service must re- when writ to 
turn the writ of attachment with the summons, if issued at” sg 
the same time; otherwise within twenty days after its receipt, 
with a certificate of his proceedings indorsed thereon or at- 
tached thereto; and whenever an order has been made, dis- 

charging or releasing an attachment upon real property, a 
certified copy of such order may be filed in the office of the 
county recorder in which the notice of attachment has been 


filed, and be indexed in like manner. 
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CuapTer V. 


RECEIVERS, 


SECTION. SECTION, 

8330 Appointment of receiver, 3333 Oath and undertaking, 

8331 Appointment of receivers upon 3334 Powers of receivers, 
dissolution of corporations. 3335 Investment of funds. 


8332 Receiver, appointment; under- 
taking on ex parte application. 
— pointment § 3330. s 436. A receiver may be appointed by the 
court in which an action is pending, or has passed to judg- 
ment, or by the judge thereof: 

1. In an action by a vendor to vacate a fraudulent pur- 
chase of property, or by a creditor to subject any property 
or fund to his claim, or between partners or others jointly 
owning or interested in any property or fund, on the applica- 
tion of the plaintiff, or of any party whose right to or interest 
in the property or fund, or the proceeds thereof, is probable, 
and where it is shown that the property or fund is in danger 
of being lost, removed or materially injured. 

2. Inan action by a mortgagee for the foreclosure of 
his mortgage, and sale of the mortgaged property, where it 
appears that the mortgaged property is in danger of being 
lost, removed or materially injured, or that the condition of 
the mortgage has not been performed, and that the property 
is probably insufficient to discharge the mortgage debt. 

3. After judgment, to carry the judgment into effect. 

4, After judgment, to dispose of the property according 
to the judgment, or to preserve it during the pendency of an 
appeal, or in proceedings in aid of execution, when an execu- 
tion has been returned unsatisfied, or when the judgment 
. debtor refuses to apply his property in satisfaction of the 
ie) judgment. 

5. In the cases when a corporation has been diatined: 
ae or is insolvent, or in imminent danger of insolvency, or has 
BS forfeited its corporate rights. ; 
See 6. In all other cases where receivers have heretofore ; 
= been appointed by the usages of courts of equity. 
on § 3331. s 4387. Upon the dissolution of any corpor 


ee 


RECEIVERS. 275 


the district court of the district embracing the county in Appointment 


. . ‘ " r : receivers 
which the corporation carries on its business, or has itg upon diseola- 


principal place of business, on application of any creditor of corporations. 
the corporation,*or of any stockholder or member thereof, 
may appoint one or more persons to be receivers or trustees 
of the corporation, to take charge of the estate and effects 
thereof, and to collect the debts and property due and 
belonging to the corporation, and to pay the outstanding 
debts thereof, and to divide the moneys and other property 
that shall remain over, among the stockholders or members. 
§ 3332. s 438. No party or attorney, or person in- Receiver, 


; : ; , 3 appointment; 
terested in the action, can be appointed receiver therein, '™dertaking 


on ex parte 
without the written consent of the parties, filed with the *PPlication. 
clerk. If areceiver be appointed upon an ex parte applica- 
tion, the court, before making the order, may require from 
the applicant an undertaking, with sufficient sureties, in an 
amount to be fixed by the court, to the effect that the appli- 
cant will pay to the defendant all damages he may sustain by 
reason of the appointment of such receiver, and the entry by 
him upon his duties, in case the applicant shall have pro- 
eured such appointment wrongfully, maliciously, or without 
sufficient cause; and the court may, in its discretion, at any 
time after said appointment, require an additional under- 
taking. 
§ 3333. s 439. Before entering upon his duties, the re- Oath ana 
* , 7 undertaking. 
ceiver must be sworn to perform them faithfully, and with 
one or more sureties, approved by the court or judge, ex- 


ecute an undertaking to such person, and in such sum as the 


court or judge may direct, to the effect that he will faithfully 
discharge the duties of receiver in the action, and obey the 

orders of the court therein. 

§ 3334, 3440. The receiver has, under the control of oees% 

the court, power to bring and defend actions in his own 

name, as receiver; to take and keep possession of the prop- 

erty, to receive rents, collect debts, to compound for and 
compromise the same, to make transfers, and generally to do 

such acts respecting the property as the court may au- 
thorize. ; : 

 § 8335. 3 441. Funds in the hands of a receiver may myestment ot 

be invested upon interest, by order of the court; but no such “""* 


order can be made, except upon the consent of all the 


arties to the action. 


+a ‘ ‘ew et a iy 
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Cuaprer VI. 


DEPOSIT IN COURT, 


SECTION, SECTION. 
3336 Deposit in court. 3338 Manner of enforcing the order. 
3337 Money paid to clerk must be de- 

posited under direction of judge 


Deposit in § 3336. 8445. Whenitis admitted by the pleading, or 

eg shown upon the examination of a {party, that he has in his 
possession or under his control, any money or other thing 
capable of delivery, which being the subject of litigation is 
held by him as trustee for another party, or which belongs or 
is due to another party, the court may order the same, upon 
motion, to be deposited in court, or delivered to such party, 
upon‘such conditions as may be just, subject to the further 
direction of the court. 

Money paid to § 3337. s 446. If the money is deposited in court, it 


clerk must 


be deposited must be paid to the clerk, who must deposit it, under the 


fades °* direction of the court or judge. 


— 


nudge. 
Manner of § 3338. s 447. Whenever in the exercise of its au- 
order. thority, a court has ordered the deposit or delivery of money, 


or other thing, and the order is disobeyed, the court, beside 
punishing the disobedience, may make an order requiring 
the United States marshal or sheriff to take the money, or 
thing, and deposit or deliver it in conformity with the direc- 
tion of the court. 


“ a i 
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f 9 BD igh roa OO 


OF THE TRIAL AND JUDGMENT IN CIVIL ACTIONS. 


CHAPTER I. 


JUDGMENT IN GENERAL. 


SECTION. SECTION. 

3339 Judgment defined. 3342 Relief granted to plaintiff. 

3340 Judgment may be for or against 3343 Action may be dismissed or non- 
one of the parties. suit entered, 

3341 Judgment may be against one 3344 All other judgments are on the 
party and proceed as to others. merits. 


§ 3339. 3451. A judgment is the final determination of Judgment 
the rights of parties in an action or proceeding. 
§ 3340. s 452. Judgment may be given for or against Judgment 


may be for or 


one or more of several plaintiffs, and for or against one or ree em 
* : . 


more of several defendants; and it may, when the justice of 
the case requires it, determine the ultimate rights of the 
parties on each side, as between themselves. 


§ 3341. 3453. In an action against several defendants, Judgment 
may be 


the court may, in its discretion, render judgment against one against one 
4 5 party and 


or more of them, leaving the action to proceed against the Proceedas to 


: others, 
others whenever a several judgment is proper. 
§ 3342. 3454. The relief granted to the plaintiff, if Reliet whieh 


may be 


there be no answer, cannot exceed that which he shall have rete to 


demanded in his complaint; but in any other case the court 
may grant him any relief consistent with the case made by 
the complaint and embraced within the issue. 
§ 3343. 3455. An action may be dismissed, or a judg- Action maybe 


dismissed or 


ment of nonsuit entered in the following cases: nonsuit 
entered. 


1. Bythe plaintiff himself at any time before trial, upon 
the payment of costs, if a counter claim has not been made, 


i a or affirmative relief sought by the cross complaint or answer 


yo 


the defendant. If a provisional remedy has been allowed 


ie 


ADS: i, 


a the undertaking must heokos be delivered by 


% the defendant, who may have his action thereon. | 
ya Ae 2. By either party upon the WeMeee consent | ick 
aM other. 


3. By the court when the: plaintiff fails to appear on ie Ks 
. trial, and the defendant appears and asks for the dismissal. 
eet 4. By the court, when upon the trial and before the 
z final submission of the case the plaintiff abandons it. 
4 5. By the court upon motion of the defendant, when 
aA upon the trial the plaintiff fails to prove a sufficient case for 
WP the jury. The dismissal mentioned in the first two sub- 
ae divisions is made by an entry in the clerk’s register. Judg- 
; ment may thereupon be entered accordingly. 

"Al other § 3344. s 456. In every case, other than those men- — 
tam “nerits’ tioned in the last section, judgment must be rendered on the 


merits. 


‘=o | 


CHAPTER II. 


JUDGMENT UPON FAILURE TO ANSWER. 


SECTION. SECTION. 


3345 In what cases judgment may be 3345 Continued. 
had upon the failure of the defendant to answer, 


/ 


§ 3345. s 460. Judgment may be had, if the defend-— 
ah eee naa Ot fail to answer the complaint, as follows: secs 
StS perees of the 1. Jn an action arising upon contract for the recovery _ 
defendant to of money or damages Sate di if no answer has been filed with 
the clerk of the court within the time specified in the sum- bec 
mons, or such further time as may have been granted, the 4 
~ clerk, upon ; his eee of the plaintiff, must enter the default 


In aaa cases 


Sat a - ” (Aw 
ethan, ; "e i 


te a JUDGMENT UPON FAILURE TO ANSWER. ae 


against the defendant, or against one or more of several de- 
fendants, in the cases provided for in section two hundred 
and seventy one (271. ) 

2. In other actions, if no answer has been filed with the 
clerk of the court within the time specified in the summons, 
or such further time as may have been granted, the clerk 
must enter the default of the defendant; and thereafter the 
plaintiff may apply, at the first, or any subsequent term of 
the court, for the relief demanded in the complaint. If the 
taking of an account, or the proof of any fact, is necessary to 
enable the court to give judgment, or to carry the judgment 
into effect, the court may take the account, or hear the proof, 
or may, in its discretion, order a reference for that purpose. 
And where the action is for the recovery of damages, in 
whole or part, the court may order the damages to be assessed 
by a jury; or, if to determine the amount of damages, the 
examination of a long account be involved, by reference, as 
above provided. 

3. In actions where the service of the summons was by 
publication, the plaintiff, upon the expiration of the time for 
answering, may, upon proof of the publication, and that no 
answer has been filed, apply for judgment; and the court 
must thereupon require proof to be made of the demand 
mentioned in the complaint, and if the defendant be not a 
resident of the Territory, must require the plaintiff, or his 
agent, to be examined on oath respecting any payments that 
have been made to the plaintiff, or to any one for his use, on 
account of such demand, and may render judgment for the 
amount which he is entitled to recover. 


) Issues defined 
andthe 
different 
kinds. 


Issue of law 
we how raised. 


Issue of fact 
how raised. 


Issue of law 


how tried. 
4 
es ‘Issues of fact, 
_ by whom tried 
and order of 
trial. 


Cuapter III. 


ISSUES—-THE MODE OF TRIAL AND POSTPONEMENT. 


SECTION, SECTION. 

3346 Issues defined and the different 3352 Parties may bring issue to trial. 
kinds, 3353 Motion to postpone a trial for 

33847 Issue of law raised. absence of testimony, requisites 


7 

3348 Issue of fact raised. of. 
3349 Issue of law, how tried. 3354 In cases of adjournment, a patty 
may have the testimony of any 
witness taken; court shall grant 

{ 

i 


3350 Issues of fact, by whom tried 
postponement in actions in- 


and order of trial. 
8351 Clerk must enter causes on the 

volving title to mining claims, 
when, 


calendar to remain till disposed 
of. 


§ 3346. s 465. Issues arise upon the pleadings, when a 
fact or a conclusion of law is maintained by the one party, 
and is controverted by the other. They are of two kinds: 


1. Of law; and, f 
2. Of fact. ‘ 
§ 3347. s 466. An issue of law arises upon a demurrer 


to the complaint, or answer, or to some part thereof. 

§ 3348.3 467. An issue of fact arises: 

1. Upon a material allegation in the complaint, con- 
troverted by the answer; and, 

2. Upon new matters in the answer, except an issue of 
law is joined thereon. 

§ 3349. s 468. An issue of law must be tried by the 
court, unless it is referred upon consent. 

§ 3350. s 469. In actions for the recovery of specific 
real or personal property, with or without damages, or for 
money claimed as due upon contract, or as damages for breach 
of contract, or for injuries, an issue of fact must be tried by a 
a jury, unless a jury trial is waived, or a reference is ordered, — 
as provided in this Code. Where in these cases there are 7 
issues both of law and fact, the issue of law must be first dis- 
posed of. In other cases, issues of fact must be tried by the 
court subject to its power to order any such issue to be tried 
by a jury or to be referred to a referee, as provided in | 
Code. 


—— 


4 
‘ 


. 
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ee Ag 8351. 8470. The clerk must enter causes upon the Clerk must 
enter causes 


- ¢alendar of the court according to the date of issue. Causes on the calen- 


once placed on the calendar must remain upon the calendar ra 
from court to court, until finally disposed of; Provided, That 

causes may be dropped from the calendar by consent of par- 

ties, or by order of the court or judge, and may be again 

restored upon notice. 

§ 3352. s 471. Either party may bring an issue to trial, fartes may, 
or to a hearing, and in the absence of the adverse party, 
unless the court for good cause otherwise direct, may proceed 
with his case and take a dismissal of the action, or a verdict 
or judgment, as the case may require. 

§ 3353. 3472. A motion to postpone a trial, on the Motion to 


postpone a 


ground of the absence of evidence, can only be made upon tial for 
es absence of 


affidavit showing the materiality of the evidence expected to testimony, 
be obtained, and that due diligence has been used to procure 

it. The court may also jrequire the moving party to state, 

upon affidavit, the evidence which he expects to obtain, and 

if the adverse party thereupon admit that such evidence 

would be given, and that it be considered as actually given on 

the trial, or offered and overruled as improper, the trial must 

not be postponed. 

§ 3354. 3473. The party obtaining a postponement of In cases of 


adjournment a 


a trial must, if required by the adverse party, consent that party may 
the testimony of any witness of such adverse party, who is (stmony of 
m attendance, be then taken by deposition before a judge or ‘***™- 
clerk of the court in which the case is pending, or before 

such other officer as the court may indicate, which must ac- 
cordingly be done, and the testimony so taken may be read 

on the trial with the same effect, and subject to the same ob- 

jections, as if the witnesses were produced. In actions in- 

volving the title to mining claims and quartz ledges, if it be court snail 
“made to appear to the satisfaction of the court that in order S orponeaase 


in actions 


that justice may be done, and the action fairly tried on its involving tfle 


real merits, it is necessary that further developments should claims, when, 


~ be made, and that the party applying has been guilty of no 


laches and is acting in good faith, the court shall grant the 
postponement of the trial of the action, giving the party a 
reasonable time in which to prepare for trial. And in grant- 
ing such postponement, the court may, in its discretion, an- 
_ nex as a condition thereto, an order that the party obtaining 
gach ee rement shall not, pending the trial of the action, 


as in "the cases ‘of violation of an order of injunction, aa d 
may also vacate the order of postponement. 


CuHapTerR IV. 


TRIAL BY THE JURY. 


SECTION. 


3355 
3356 
3357 
3358 
3359 
3360 
3361 


3362 
3363 
3364 
3365 
3366 
3367 
3368 


Jury, how drawn, 

Challenges, peremptory, 
taken, 

Grounds of challenge. 

Challenges, how tried. 

Jury to be sworn. 

Order of!proceeding on trial. 

Charge to the jury; court must 
furnish in writing upon request 
the points of law contained 
therein. 

Special instructions, 

View by jury of the premises. 
Admonitions when jury are per- 
mitted to separate. 

Jury may take with them certain 
papers. 

Deliberations of jury, how con- 
ducted. 

May come into court for further 
instructions. 

Proceedings incase a juror be- 
comes sick. 


how 


§ 3355. 8 477. 


§ 3356. 8 478. 


SECTION. 


3369 When prevented from giving a 
verdict, the cause may be tried 
again, 

While jury are absent, court may 
adjourn from time to time; 
sealed verdict; final adjourn- 
ment discharges jury. 

Verdict, how declared ; form of; 
polling the jury. 

Proceeding when verdict is in- 
formal. 

General and special verdicts de- 
fined. 

When a general or special ver— 
dict may be rendered. F 

Verdict in actions for the re- 
covery of money or on es- 
tablishing a counter claim. 

Verdict in actions for specific 
personal property. 

Entry of verdict. 


3370 


3371 
3372 
3373 
3374 
3375 


3376 
3377 


When the action is called for trial by $ 
jury, the clerk must draw from the trial jury box of the court is 
the ballots containing the names of the jurors, until the dary, 5 
is completed or the ballots are exhausted. by 
Either party may challenge the jurors, — 
but where there are several parties on either side, they mu 
join in a challenge before it can be made. 
are to individual jurors, and are either perem 


TER hy aD 
?. AA 
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cause. Each party is entitled to three peremptory challenges. 
If no peremptory challenges are taken until the panel is full 
they must be taken by the parties alternately, commencing 
with the plaintiff. 

§ 3357. s 479. Challenges for cause may be taken on caleon 
one or more of the following grounds: 

1. A want of any of the qualifications prescribed by 
statute to render a person competent as a juror. 

2. Consanguinity or affinity within the third degree to 
either party. 

3. Standing in the relation of debtor or creditor, 
guardian and ward, master and servant, employer and clerk, 
or principal and agent to either party; or being a member of 
the family of either party; or a partner, or united in business 
with either party; or being surety on any bond or obligation 
for either party. 


ae 
ee 
] 
’ 


4, Having served as a juror or been a witness on a 
previous trial between the same parties for the same cause of 
action, or being then a witness therein. 

5. Pecuniary interest on the part of the juror in the 
event of the action; or in the main question involved in the 
action; except his interest as a member or citizen of a 
municipal corporation. 

6. Having formed or expressed an unqualified opinion 
or belief as to the merits of the action, or main question 
involved therein; Provided, That the reading of newspaper 
accounts of the subject matter before the court, shall not dis- 
qualify a juror either for bias or opinion. 

7. The existence of a state of mind in the juror, 
evincing enmity against, or bias to or against either party. 

§ 3358. s 480. Challenges for cause must be tried by Challenges, 
the court. The juror challenged, and any other person, may pase 
be examined as a witness on the trial of the challenge. 

: § 8359. s 481. As soon as the jury is completed, an Jury tobe 
oath must be administered to the jurors, in substance, that eas 
_ they and each of them will well and truly try the matter in 


‘issue between———the plaintiff, and defendant, and a 
__ true verdict render according to the evidence. 
-_- § 8360. s 482. When the jury has been sworn, the trial order of 


a must proceed in the following order, unless the judge, for pach 3 
ae 


i special reasons, otherwise directs: 
Nie eee 
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ace fl The plaintiff, after stating the-Nall 

must produce the evidence on his part. ¥ 
R 2. The defendant may then open his defense, aia offer cm 
: his evidence in support thereof. toe 

3. The parties may then respectively offer rebutting 
evidence only, unless the court, for good reasons, in further- 
ance of justice, permit them to offer evidence upon their 
original case. 

4. When the evidence is concluded, unless the case is 
submitted to the jury oneither side, or. on both sides, without 
argument, the plaintiff must commence and may conclude the 
argument. 

5. If several defendants, having separate defenses, ap- 
pear by different counsel, the court must determine their 
relative order in the evidence and argument. 

F 6. The court may then charge the jury. 
Senor anes® % the § 3361. 3483. In charging the jury, the court may 
state to them all matters of law it thinks necessary for their 
be information in giving their verdict, and if it state the testi- 
| mony of the case it must inform the jury that they are the 
“ exclusive judges of all questions of fact. The court must 
furnishin. furnish to either party, at the time, upon request, a state- 4 
Fapeokt the. ment in writing of the points of law contained in the 
: foniained charge, or sign, at the time, a statement of such points pre- 
ry pared and submitted by the counsel of either party. 
Bpecial § 3362. s 484. Where either party asks special instruc- 
tions to be given to the jury, the court must either give such 
ge instructions as requested, or refuse to do so, or give the in- 
struction with a modification, in such manner that it may dis- | 
@ tinctly appear what instructions were given in whole or in 
a part. ; 
_ Miew by jury § 3363. s 485. When in the opinion of the court, it is 
Premises. proper for the jury to have a view of the property which is — 


the subject of litigation, or of the place in which any ma- 
terial fact occurred, it may order them to be conducted, ina — 
body, under the charge of an officer, to the place which shall — 

be shown to them by some person appointed by the court for f 

that purpose. While the jury are thus absent, no person, — 

. other than the person so appointed, shall “pee nat i 
any subject connected with the trial. : 

§ 3364. 3486. If the jury are permitted to s 

either during the trial, or after the case is sub 


\ 
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Aaa ay shall be admonished by the court that it is their Admonitton: 
duty not to converse with, or suffer themselves to be ad- — 
dressed by any other person on any subject of the trial, and 

that it is their duty not to form or express an opinion thereon 

until the case is finally submitted to them. 

§ 3365. s 487. Upon retiring for deliberation, the jury Jury may take 
may take with them all papers (except depositions) whic sates 
have been received as evidence in the cause, or copies of such 
papers as ought not, in the opinion of the court, to be taken 
from the person having them in possession, and they may 
also take with them notes of the testimony, or other proceed- 
ings on the trial, taken by themselves or any of them, but 
none taken by any other person. 

§ 3366. s 488. When the case is finally submitted to Deliberation 
the jury they may decide in court, or retire for deliberation. conducted” 
If they retire, they must be kept together in a room or some 
other convenient place provided for them, under the charge of 
one or more officers, until they agree upon a verdict, or are 
discharged by the court. The officer must to the utmost of 
his ability keep the jury separate from other persons; he 
shall not suffer any communication to be made to them, or 

make any himself, unless by order of the court, except to 
ask them if they have agreed upon their verdict; and he 
must not before the verdict is rendered, communicate to 
any person the state of their deliberations, or the verdict 
agreed upon. 

§ 3367. 3489. After the jury have retired for delibera- May come 


into court for 
tion if there be a disagreement between them as to any part ‘zther 


instructions. 
of the testimony, or if they desire to be informed of any 
point of law arising in the cause, they may require the officer 
to conduct them into court. Upon their being brought into 
court, the information required must be given in the presence 
of, or after notice to, the parties or counsel. 
 § 8368. 490. If, after the impaneling of the jury, Proceedings 
and before verdict, a juror becomes sick, so as to be unable juror becomes 
to perform his duty, the court may order him to be dis- 
charged. In that case the trial may proceed with the other 
jurors, or another juror may be sworn and the trial begin 
i anew; or the jury may be discharged, and a new jury, then 
Kx or afterwards, impaneled. 
- § 8369. 83491. Inallcases where the jury are discharged, 


or prevented from giving a verdict by reason of accident or 
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When other cause during the progress of the trial, or after 
from giving js submitted to them, the action may be again tried, immedi- 


este wel: be ately or at a future time, as the court may direct. , 
While jury § 3370. s 492. While the jury are absent the court may 
are absent 


courtmay adjourn from time to time in respect to other business, but it 
adjourn from , : 
time totime js nevertheless open for every purpose connected with the 
cause submitted to the jury until a verdict is rendered, or the 
jury discharged. The court may direct the jury to bring in 
Sealed verdict a Sealed verdict at the opening of the court, in case of an 
ae agreement during a recess or adjournment for the day. A 
diucharecs, final adjournment of the court for the term discharges the 
jury jury. 
Verdict. how § 3371. s 493. When the jury have agreed upon their 
cae verdict, they must be conducted into court, their names called 
by the clerk, and the verdict rendered by their foreman. 
Form of. The verdict must be in writing, signed by the foreman, and — 
must be read by the clerk to the jury, and the inquiry made 
whether it is their verdict. If any juror disagrees, they must 
be sent out again; but if no disagreement be expressed, and 
Pollingthe neither party requires the jury to be polled, the verdict is 
id complete and the jury discharged from the case. Either 
party may require the jury to be polled, which is done by the 
court or clerk asking each juror if it is his verdict. If any 
one answer in the negative, the jury must again be sent out. 
Proceeding § 3372. s 494. When the verdict is announced, if it is 
isinformal =jnformal or insufficient, in not covering the issue submtited, 
it may be corrected by the jury under the advice of the court, 


or the jury may be again sent out. 


General and § 3373. 3495. The verdict of the jury is either general 
verdicts or special. A general verdict is that by which they pronounce 
eine 


generally upon all or any of the issues, either in favor of the 
plaintiff or defendant; a special verdict is that by which the 
jury find the facts only, leaving the judgment to the court. 
The special verdict must present the conclusions of fact as 
established by the evidence, and not the evidence to prove 
them; and those conclusions of fact must be so presented as 
that nothing shall remain to the court but to draw from them 
conclusions of law. q 
When a § 3374, 3 496. In an action for the recovery of money ti 


_ general or 


special only, or specific real property, the jury, in their discretion Ne 
rdict ma 
rendered may render a general or special verdict. In all other cases 


the court may direct the jury to find a special verd: 
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‘ writing, upon all or any of the issues, and in all cases may 
instruct them, if they render a general verdict, to find upon 
particular questions of fact, to be stated in writing, and may 
direct a written finding thereon. The special verdict or find- 
‘ing must be filed with the clerk and entered upon the minutes. 
When a special finding of factsis inconsistent with the general 
verdict, the former controls the latter, and the court must 
give judgment accordingly. 

§ 3375. 3497. Whena verdict if found for the plaintiff, veraict in 
in an action for the recovery of money, or for the defendant, recovery of 
when a counter claim for the recovery of money is established establishing a 
exceeding the amount of the plaintiff’s claim as established, 
the jury must also find the amount of the recovery. 

§ 3376. 8498. In an action for the recovery of specific Verdict in 
personal property, if the property has not been delivered to specific 
the plaintiff, or the defendant, by his answer, claim a return property 
thereof, the jury, if their verdict be in favor of the plaintiff, 
or if being in favor of the defendant, they also find that he is 
entitled to a return thereof, must find the value of the pro- 
perty, and if so instructed, the value of specific portions 
thereof, and may, at the same time, assess the damages, if 
any are claimed in the complaint or answer, which the pre- 
vailing party has sustained by reason of the taking or deten- 
tion of such property. 

§ 8377. s 499. Upon receiving a verdict, an entry must Bantry ot 
be made by the clerk in the minutes of the court, specifying 
the time of trial, the names of the jurors and witnesses, and 
setting out the verdict at length, and where a special verdict 
is found, either the judgment rendered thereon, or if the case 
be reserved for argument or further consideration, the order 


thus reserving it. 


CHAPTER V. 


<* 
aan 
ay TRIAL BY THE COURT. 
“% 
SECTION, SECTION. 

. 3378 Trial by jury, when and how 3380 Facts found and conclusions of 

ea waived, law must be separately stated; 
8379 Decision of court on question of judgment on. 
fact, when to be filed. 3381 Findings may be waived, how. 

, 3382 Proceedings after determination 
(F : of issue of law. 
Ge (Jrrial by jury § 3378. s 503. Trial by jury may be waived by the 
I ; ‘ . P Aa 
‘ ge *°” several parties to an issue of fact in actions arising on con- 
“eS tract, or for the recovery of specific real or personal property, 
Ss with or without damages; and with the assent of the court, 
t in other actions, in manner following: 
aX, 1. By failing to appear at the trial. 
i » 2. By written consent, in person or by attorney, filed 
5 with the clerk. ws 
ee 3. By oral consent, in open court, entered in the 
ae minutes. iy 
:. iaidhaaton.ot § 3379. s 504. Upon a trial of a question of fact by 
” court on 


- questionot + the court, its decision must be given in writing and filed with — 
a ct, when to 


be filed. the clerk within thirty days after the cause is submitted for ] 
5 a decision. 
Wea eee re, found § 3380. s 505. In giving the, decision, the facts found 


rad - cohgel caged and the conclusions of law must be separately stated. Judg- 


must be 


5th separately ment upon the decision must be entered accordingly. 

oe Camiemont on. § 3381. s 506. Findings of fact may be waived by the 

ay wy * several parties to an issue at fact: 

ms diner cay 1. By failing to appear at the trial. 

ha aie 2. By consent in writing, filed with the clerk. . 
ae 3. By oral consent, in open court, entered in the oy 
) - HS : minutes. | * . 
AM piShvoedtngs § 3382. 8507. Ona judgment for the plaintiff upon an 


atter ination issue of law, he may proceed in the manner prescribed by the. 
ofissucoflaw frst two subdivisions of section four hundred and sixty (460), 
‘a upon the failure to answer. If judgment be for the defen 
ant upon an issue of law, and the taking of an account, or. 
proof of any fact, be necessary to enable the court to cor 
plete the judgment, a reference may be ordered, — 
section provided. = 
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CuHaPpTer VI. 


REFERENCES AND TRIAL BY REFEREES, 


SECTION. SECTION. 
3383 Reference ordered upon agree- 3386 Either party may object. 

ment of parties, in what cases, 3387 Objections, how disposed of. 
8384 Reference ordered on motions 3388 Referee to report within twenty 


in what cases. days. 
3885 Number of referees, qualifica- 3389 Effect of referee’s finding. 
tions, etc. 3390 How excepted to, etc. 


§ 3383. 8510. A referee may be ordered upon the reference 
ordered upon 


agreement of the parties, filed with the clerk or entered in agreement of 
° parties, in 
the minutes: what cases 
1. To try any or all of the issues in an action or pro- 
ceeding, whether of fact or of law, and to report a finding 
and judgment thereon. 
2. To ascertain a fact necessary to enable the court to 
determine an action or proceeding. 
§ 3384. s 511. When the parties do not consent, the reference 
. ‘ ° : ordered on 
court may, upon the application of either, or of its own motion, in 
. . . » : what cases 
motion, direct a reference in the following cases: 
1. When the trial of an issue of fact requires the ex- 


amination of a long account on either side; in which case 


the referees may be directed to hear or decide the whole 


issue, or report upon any specific question of fact involved 
therein. 

2. When the taking of an account is necessary for the 
information of the court before judgment, or for carrying a 
judgment or order into effect. 

8. When a question of fact, other than upon the plead- 
ings, arises upon motion or otherwise in any stage of the 
action; or, 

4, When it is necessary for the information of the court 
in a special proceeding. 


§ 38885. 8512. A reference may be ordered to any per- Number of 
erees, 


_ son or persons, not exceeding three, agreed upon by the par- qualifications, 


¥ 


i 
; 
nA, 
Ps 


ties. If the parties do not agree, the court or judge must * 
appoint one or more referees, not exceeding three, who reside 
Wie 
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‘ in the district, in which the action or oe : Ce 

fa and against whom there is no legal objection. ss ee 3 

3 Either, — § 3386. 3513. Either party may object to the anes: id 

= ment of any person as referee on one or more of the follow- 
ing grounds: 


1. A want of any of the qualifications opiectith by 
statute to render a person competent as a juror. 

2. Consanguinity or affinity within the third degree of 
either party. , 

3. Standing in relation of guardian and ward, master 
and servant, employer and clerk, or principal and agent to 
either party, or being a member of the family of either party, 
or a partner in business with either party, or being security 
on any bond or obligation for either party. ‘ 

4. Having served as a juror or being a witness on any 
trial between the same parties for the same cause of action, 
or being then a witness in the cause. 

5. Pecuniary interest on the part of such person in the 
event of the action, or in the main question involved in the 
action. 

6. Having formed or expressed an unqualified opinion — 
or belief as to the merits of the action. 
7. The existence of astate of mind in such person evine- 

ing enmity against or bias to either party. 
Objections, § 3387. 3514. The objections taken to the appoint- 
how disposed 5 
ot ment of any person as referee must be heard and disposed of 
“ha by the court. Affidavits may be read and any person ex- 
Be amined as a witness as to such objections. 
en § 3388. 3515. The referees must report their findings 
twenty days jn writing to the court within twenty days after the testimony 
is closed, and the facts found and conclusions of cd must be 
separately stated therein. of 
Effect of § 3389. 8516. The finding of the referee upon, the | 
Saas whole issue, must stand as the finding of the court; ani 
upon filing the finding with the clerk of the court, judgment — ¢ 
may be entered thereon in the same manner as if the sana “A 
had been tried by the court. 
ee, 4.4 § 3390. 517. The finding of the referee may be 
haa cepted to, and reviewed in like manner as if made by tl 
court. When the reference is to report the facts, the | 
ings reported has the effect of a special verdict. 


, 


EXCEPTIONS. 


¢ Cuaprer VII. 


EXCEPTIONS. 


SECTION. SECTION. 

3391 Exception, what is; when taken. 3397 When exception is refused, ap- 

3392 What deemed excepted to. plication to supreme court to 

3393 Exception, form of. prove the same, etc. 

3394 Bills of exception. 3398 When decision excepted to was 

3395 Bills of exception, preparation made by other officer; proceed- 
and settlement of; actions be- ings where judge ceases to hold 
fore a referee. office, etc. - 


3396 Exceptions after judgment, etc. 


§ 3391. 3522. An exception is an objection upon & Exception 


ce é hat 
matter of law to the decision made either before or after~ ” ” 


judgment by a court, tribunal, judge, or other judicial officer, 


in an action or proceeding. The exception must be taken at wnen taken 


the time the decision is made, except as provided in the 
next section. 

° 

in an action or proceeding, an interlocutory order or de- 
cision, finally determining the rights of the parties, or some 
of them; an order or decision from which an appeal may be 
taken; an order sustaining or overruling a demurrer, allowing 
or refusing to allow an amendment to a pleading, striking 
out a pleading or a portion thereof, refusing a continuance; 
an order made upon ex parte application, and an order or de- — 
cision made in the absence of a party, are deemed to have 
been excepted to. 


§ 3392. s 523. The verdict of the jury,the final decision what deemea 


excepted to 


§ 3393. s 524. No particular form of exception is re- p.ccption, 


quired, but when the exception is to the verdict or decision, f"™°* 
upon the ground of the insufficiency of the evidence to justify 
it, the objection must specify the particulars in which such evi- 
dence is alleged to be insufficient. The objection must be 
| stated with so much of the evidence or other matter as is 
% necessary to explain it, and no more. Only the substance of 


the reporter’s notes of the evidence shall be stated. Docu- 


_ ments on file in the action or proceeding may be copied, or 
xt he substance thereof stated or a reference thereto, sufficient 


tions, prepara- 


hae tion and settle- tions taken at a trial settled in the bill of exceptions, he may, 


Same. bill and amendments must, within ten days thereafter, be_ 


= 


ad i! 


‘e 
i , 
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Bills of excep- § 3394. s 525. A bill containing the eaten n to any 


decision may be presented to the court or judge or ‘settle- 
ment at the time the decision is made, and after having been a 
settled, shall be signed by the judge and filed with the clerk. 
When the decision excepted to is made by a tribunal other 
than a court, or by a judicial officer, the bill of exceptions 
shall be presented to and settled and signed by such tribunal 
or Officer. 

Bills of excep- § 3395. s 526. When a party desires to have excep- 


within ten days after the entry of judgment, if the action 
were tried with a jury, or after receiving notice of the entry 
of judgment, if the action were tried without a jury, or such 
further time as the court in which the action is pending, or a 
judge thereof may allow, prepare the draft of a bill, and 
serve the same, or a copy thereof, upon the adverse party. 
Such draft must contain all the exceptions taken upon which 
the party relies. Within ten days after such service the ad- 
verse party may propose amendments thereto, and serve the 
same, or a copy thereof, upon the other party. The proposed 


presented by the party seeking the settlement of the bill, to 

the judge who tried or heard the case, upon five days’ notice 

to the adverse party, or be delivered to the clerk of the court 

for the judge. When received by the clerk he must immedi- 

ately deliver them to the judge, if he be in the district; if he 

be absent from the district and either party desire the papers 

to be forwarded to the judge, the clerk must, upon notice in 

writing of such party, immediately forward them by mail or 

other safe channel; if not thus forwarded, the clerk must 

deliver them to the judge immediately after his return to 

the district. When received from the clerk, the judge must 
designate the time at which he will settle the bill, and the 

clerk must immediately notify the parties of such designation. 

Vs At the time designated the judge must settle the bill. If the 
Actions before action was tried before a referee, the proposed bill, with 
eam the amendments, if any, must be presented to such referee 
for settlement within ten days after service of the amend- 

ments, upon notice of five days to the adverse party, and * 

. thereupon the referee shall settle the bill. Ifno amendments | if 

are served, or if served are allowed, the proposed bill pal oH 
presented, with the amendments, if BBY: to te j ar 
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ey 2 
fs referee, for settlement, without notice to the adverse party. ‘ 
te Iti is the duty of the judge or referee, in settling the bill, to 
strike out of it all redundant and useless matter, so that the 
exceptions may be presented as briefly as possible. When 
settled, the bill must be signed by the judge or referee, with 
his certificate to the effect that the same is allowed, and shall 
then be filed with the clerk. 
§ 3396. s 527. Exceptions to any decision made after org is 
judgment may be presented to the judge at the time of such met ete. 
- decision, and be settled or noted, as provided in section 525, 
and a bill thereof may be presented and settled afterwards, 
as provided in section 526, and within like periods after the 
entry of the order, upon appeal from which such decision is 
reviewable. 


KS . in ¢ r ne “at me a , When exce 
§ 3397. 3 528. If the judge in any case refuse to allow When once 


_an exception in accordance with the facts, the party desiring gPpheation te, 


the bill settled may apply, by petition, to the supreme court {0 Prove tn 
to prove the same. The application may be made in the 

mode and manner, and under such regulations as that court 

may prescribe; and the bill, when proven, must be certi- 

fied by a justice as correct, and filed with the clerk of the 

court in which the action was tried, and when so filed, it has 

the same force and effect as if settled by the judge who tried 

the cause. 

§ 3398. s 529. When the decision excepted to was when ae- 


cision ex- 


made by any judicial officer other than a judge, the bill of cepted to was 

made by other 
exceptions shall be presented to such judicial officer, and be ottcer. 
settled and signed by him in the same manner as it is required 
to be presented to, settled and signed by a court or judge. 
A judge or judicial officer may settle and sign a bill of excep-. i 
tions after, as well as before he ceases to be such judge or - 
judicial officer. If such judge or judicial officer before the proceedings 


5 A where judge 
bill of exceptions is settled, dies, is removed from office, be- ceases to hola 


comes disqualified, is absent from the Territory, or refuses to rh 
settle the bill of exceptions, or if no mode is provided by law 
for the settlement of the same, it shall be settled and certified 
- in such manner as the supreme court may, by ‘its orders or 
rules, direct. Judges, judicial officers, and the supreme 
oh court shall respectively possess the same power in settling 
. and certifying statements, as is by this section conferred upon as 


ome in settling and certifying bills of eRoe pene: 


; 
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trial may be 
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Cuapter VIII. 


NEW TRIALS. 


SECTION. SECTION. 

8399 New trial defined. 3404 What constitutes record to be 

8400 When a new trial may be granted. used on appeal; subsequent 

3401 On what papers moved. statement, 

8402 Notice of intention, when to be 3405 New trial by order of court; 
filed and what to contain. order, how reviewed, 

8403 Motions, when to be heard. 3406 Motion, where may be heard. 


§ 3399. 3 533. A new trial is a re-examination of an 


issue of fact in the same court after a trial and decision by a 


jury, or court, or by referees. 

§ 3400, 3 534. The former verdict or other decision 
may be vacated, and a new trial granted on the application of 
the party aggrieved for any of the following causes material- 
ly affecting the substantial rights of such party: 

1. Irregularity in the proceedings of the court, jury, or 
adverse party, or any order of the court, or abuse of, disere- 
tion by which either party was prevented from haying a fair 
trial. 

2. Misconduct of the jury, and whenever any one or 
more of the jurors have been induced to assent to any general 
or special verdict, or to a finding on any questions submitted 
to them by the court, by a resort to the determination of 
chance, such misconduct may be proved by the affidavit of 
any one of the jurors. 

3. Accident or surprise, which ordinary prudence could 
not have guarded against. 

4. Newly discovered evidence, material for the party 
making the application, which he could not, with reasonable 
diligence, have discovered and produced at the trial. ~ 

5. Excessive damages, appearing to have been given 
under the influence of passion or prejudice. 

6. Insufficiency of the evidence to justify the verdict 
or other decision, or that it is against law. 

7. Error in Jaw occurring at the trial, and excepted to 
by the party making the application. 


‘a 


ave 


4 
— 
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——-§: 8401. s 535. ‘When the application is made fora cause On what pa- 
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pers moved, 


mentioned in the first, second, third and fourth subdivisions 
of the last section, it must be made upon affidavit; for any 
other cause it may be made, at the option of the moving 
party, either upon the minutes of the court, or a bill of ex- 
ceptions, or a statement of the case prepared as hereinafter 
provided. 


§ 8402. s 536. The party intending to move for a new Notice of in- 
tention, when 


trial, must, within ten days after the verdict of the jury, if to be filed ana 


what to con- 


the action were tried by a jury, or after notice of the decision tain. 


of the court or referee, if the action were tried without a 
jury, file with the clerk, and serve upon the adverse party a/ 
notice of his intention, designating the grounds upon which 
the motion will be made, and whether the same will be made 
upon affidavits, or the minutes of the court, or a bill of ex- 
ceptions, or a statement of the case: 

1. If the motion is to be made upon affidavits, the movy- 
ing party must, within ten days after serving the notice, or 
such further time as the court in which the action is pending, 
or a judge thereof, may allow, file such affidavit with the 
clerk, and serve a copy upon the adverse party, who shall 
have ten days to file counter affidavits, acopy of which must 
be served upon the moving party. 

2. If the motion is to be made upon a bill of excep- 
tions, and no bill has already been settled as hereinbefore 
provided, the moving party shall have the same time after 
serving of the notice, to prepare and obtain a settlement of a 
bill of exceptions, as is provided after the entry of judg- 
ment, or after receiving notice of such entry, as provided by 
section 526, and the bill shall be prepared and settled ina 
similar manner. If a bill of exceptions has been already 
settled and filed, when the notice of motion is given, such 
bill shall be used on the motion. 

3. If the motivn is to be made on ua statement of the 
case, the moving party must, within ten days after service of 
t the notice, or such further time as the court in which the 
i action is pending, or the judge thereof, may allow, prepare 
Z a draft of the statement, and serve the same, or a copy there- 
of, upon the adverse party. If such proposed statement be 
not agreed to by the adverse party, he must, within ten days 
*, prepare amendments thereto, and serve the sam e 
thereof, upon the moving party. If the amend- 


4 


J 


ee 
tne: 
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ly, and then scape’ to the judge who tried or heard the bis 
cause for settlement, or be delivered to the clerk of the court: 

for the judge. If not adopted, the proposed statement and 
amendments shall, within ten days thereafter, be presented by 

the moving party tothe judge, upon five days’ notiée to the 
adverse party, or delivered to the clerk of the court for the 
judge; and thereupon, the same proceedings for the settle- 
ment of the statement shall be taken by the parties, and the 
clerk and judge, as are required for the settlement of bills of 
exceptions by section 526. If the action was heard by a 
referee, the same proceedings shall be had for the settlement 
of the statement by him, as are required by that section for 
the settlement of bills of exception by a referee. If no 
amendments are served within the time designated, or if 
served, are allowed, the proposed statement and amendments, 
if any, may be presented to the judge or referee, for settle- 
ment, without notice to the adverse party. When the notice 
of motion designates, as the ground of the motion, the insuf- 
ficiency of the evidence to justify the verdict, or other decis- 
ion, the statement shall specify the particulars in which such 
evidence is alleged to be insufficient. When the notice desig- 
nates as the ground of the motion, errors in law occurring at 
the trial, and excepted to by the moving party, the statement 
shall specify the particular errors upon which the party will 
rely. If no such specifications be made, the statement shall 
be disregarded on the hearing of the motion. It is the duty 
of the judge, or referee, in settling the statement, to strike 
out of it all redundant and useless matter, and to make the | 
statement truly represent the case, notwithstanding the assent 
of the parties to such redundant or useless matter, or to any | 
inaccurate statement. When settled, the statement shall be 
signed by the judge or referee with his certificate to the effect 
that the same is allowed, and shall then be filed with tie 
clerk. 

4. When the motion is made upon the minutes of the 
court, and the ground of the motion is the insufliciency of the 
evidence to justify the verdict or other decision, the notice of 
motion must specify the particulars in which the evidence is — 
alleged to be insufficient; and, if the ground of the motion 
be errors in law occurring at the trial and excepted to by ; 
the moving party, the notice must specify the u 


eee 
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| ‘errors upon which the party will rely. If the notice do not 


contain the specifications here indicated, when the motion is 
made on the minutes of the court, the motion must be denied. 

§ 3403. 3s 537. The application for a new trial shall be 
heard at the earliest practicable period after notice of the 
motion, if the motion is to be heard upon the minutes of the 
court, and in other cases, after the affidavits, bill of excep- 
tions, or statement, as the case may be, are filed, and may be 
brought to a hearing upon motion of either party. On such 
hearing reference may be had in all cases to the pleadings 
and orders of the court on file, and when the motion is 
made on the minutes, reference may also be had to any 
depositions, documentary evidence, and phonographic report 
of the testimony on file. 

§ 3404. s 538. The judgment roll and the affidavits, or 
bill of exceptions, or statement, as the case may be, used on 
the hearing, with a copy of the order made, shall constitute 
the record to be used on appeal from the order granting or 
refusing a new trial, unless the motion be made on the min- 
utes of the court, and in that case the judgment roll and a 
statement to be subsequently prepared with a copy of the 
order, shall constitute the record on appeal. Such subsequent 
statement shall be proposed by the party appealing, or in- 


tending to appeal, within ten days after the entry of the 


order, or such further time as the court in which the action 
is pending, or a judge thereof, may allow, and the same, or 
a copy thereof, be served upon the adverse party, who shall 
have ten days thereafter to prepare amendments thereto, and 
serve the same, or a copy thereof, upon the party appealing 
or intending to appeal; and thereafter proceedings shall be 
had, and within like periods, for the settlement of the state- 
ment, as provided by section 536, but the statement shall 
only contain the grounds argued before the court for a new 
trial, and so much of the evidence or other matters as may 
be necessary to explain them; and it shall be the duty of 
the judge to exclude all other evidence or matter from the 
statement. 

§ 3405. s 539. The verdict of a jury may also be 


vacated, and a new trial granted by the court, in which the 


action is pending, on its own motion, without the application 


iy of either of the parties, when there has been such a plain dis- 
regard by the jury of the instructions of the court, or the 
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W hat consti- 
tutes record 
to be used on 
appeal. 


Subsequent 
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New trial by 
order of court, 
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evidence in the case, as to satisfy the court that the verdict 
was rendered under a misapprehension of such instructions, 
Order, how or under the influence of passion or prejudice. The order of 


the court may be reviewed on appeal in the same manner as 
orders made on motions for a new trial, and a statement to 
be used on such appeal may be prepared in the same manner 
as statements after a motion is heard upon the minutes of the 
court as provided in section 538, 
Motion, where § 3406. s 540. When the action is tried by a district 
judge, out of the county of his residence, the motion for a 
new trial may, upon the consent of the parties, be brought 
to a hearing before such judge at chambers, or in open court 
in any other county in the Territory. 


CHAPTER IX. 


‘ 


MANNER OF GIVING AND ENTERING JUDGMENTS. 


Fidemedt's to 
be entered in 


SECTION, 


3407 Judgment to be entered 
twenty-four hours, etc. 

3408 Case may be brought before the 
court for argument. 

3409 When counter claim established 
exceeds plaintiff's demand. 

3410 In replevin, judgment to be in 
the alternative and with dam- 
ages. 

3411 Judgment book to be kept by 
clerk, 

3412 If a party die after verdict, 
judgment may be entered, but 
not to be a lien. 


in 


§ 3407. 5 545. 


SECTION. 


3413 Judgment roll, what constitutes. 

3414 Judgment lien, when it begins 
and expires. 

3415 Docket, how kept and what to 
contain. 

8416 Docket to be open for inspection 
without charge. 

3417 Transcript to be filed in any 
county and judgment to become 
a lien there. 

3418 Satisfaction of judgment, how 
made. 


When trial by jury has been had judg- 


twenty-four 
hours, etc. 


ment must be entered by the clerk, in conformity to the 
verdict, within twenty-four hours after the rendition of the 
verdict, unless the court order the case to be reserved for 
argument, or further consideration or grant a stay = nae 
ceedings. 


she oka ee 
. bith,’ MANNER OF GIVING AND ENTERING JUDGMENTS. 299 


brought before 


or further consideration, as mentioned in the last section, it ne court foe 


may be brought by either party before the court for argument. 


§ 3409. s 547. If a counter claim established at the When counter 
trial exceed the plaintiff’s demand, judgment for the defendant tablithed ex 
must be given for the excess; or if it appear that the defend- ''"’s demand, 
ant is entitled to any other affirmative relief, judgment must 


be given accordingly. 


r § 3408. s 546. When the case is reserved for argument Case may be 


§ 3410. s 548. In an action to recover the possession of near 
judgment to 


personal property, judgment for the plaintiff may be for the pein theak | 
possession, or the value thereof, in case a delivery cannot be it! damages. 
had, and damages for the detention. If the property has 
been delivered to the plaintiff, and the dé@fendant claims a 
return thereof, judgment for the defendant may be for a 
return of the property, or the value thereof, in case a return 
cannot be had, and damages for taking and withholding the 
same. In an action on a contract or obligation in writing for 
the direct payment of money, made payable in a specified 
kind of money or currency, judgment for the plaintiff, 
whether it be by default or after verdict, may follow the con- 
tract or obligation, and be made payable in the kind of money 
or currency specified therein; and in all actions for the 
recovery of money, if the plaintiff allege in his complaint 
that the same was understood and agreed by the respective 
parties to be payable in a specified kind of money or currency, 
and this fact is admitted by the default of the defendant or 
established by evidence, the judgment for the plaintiff must 
be made payable in the kind of money or currency so alleged 
in the complaint; and in an action against any person for the 
recoyery of money received by such person in a fiduciary 
capacity, or to the use of another; judgment for the plaintiff 
must be made payable in the kind of money or currency so 
received by such person. 

§ 3411. s 549. The clerk must keep, with the records Judgment 
of the court a book to be called the judgment book, in which kept b7 the 
judgments must be entered. 


§ 3412. 3550. Ifa party die after a verdict or decision qf a party die | 
after verdict, x 
upon any issue of fact, and before judgment, the court may judgment may 


nevertheless render judgment thereon. Such judgment is not Dat abe a ba ao 
a lien on the real property of the deceased party, but is pay- A 


oh pple in the course of administration on his estate. 


- 


1a 


¢ 
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fey gates § 3413. s 551. eeaaGe ee after enteral the j \ mt 
the clerk must attach together and file the following | papers, : 
o* which constitute the judgment roll: 

1. In case the complaint be not answered by any 
defendant, the summons, with the affidavit or proof of service, 
and the complaint, with a memorandum endorsed thereon that 
the default of the defendant in not answering was entered, 
and a copy of the judgment. 

2. In all other cases, the pleadings, a copy of the ver- 
dict of the jury, or finding of the court or referee, all bills 
of exception taken and filed, and a copy of any order made 
on demurrer, or relating to a change of parties, and a copy 
of the judgment. If there are two or more defendants in ~ 
the action, and any one of them has allowed judgment to pass 
against him by default, the summons, with proof of its ser- 
vice upon such defendant, must also be added to the other 
papers mentioned in this subdivision. 

oF Satimentlion, § 3414. 3552. Immediately after filing the judgment 
Ae voll the clerk must make the proper entries of the judgment, 

" oes isss, Under appropriate heads, in the docket kept by him, and from 

the time the judgment is docketed it becomes a lien upon all 


: 


My the real property of the judgment debtor not exempt from, 
x execution in the district, owned by him at the rendition 


of the judgment, or by him thereafter acquired during the 

existence of said lien in his own right. The lien shall con- 
Sere: tinue for five years, unless the judgment be previously satisfied, 
or unless the enforcement of the judgment be stayed on 
appeal by the execution of a sufficient undertaking as pro- 
vided in this Code, in which case the lien of the judgment 
‘SE ceases. 


dy 


Pal toeket how § 8415. 3553. The docket mentioned in the last section 4 
i ag alga is a book which the clerk keeps in his office with each page ; 
NT divided into columns and headed as follows: judgment debtors ; 
re judgment creditors; judgment; time of entry; when entered 
“aa ; in judgment book; appeals; when taken; judgment of appel- 
pte late court; satisfaction of judgment; when entered. If judg- 
ann ment be for the recovery of money or damages, the amount 


tae must be stated in the docket under the head of judgment; if 
the judgment be for any other relief, a memorandum of the 
general character of the relief granted must be stated. The 
names of the defendants must be entered in the docket Bh re 
A ap Se order 


ee , vt 
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'§ 38416. 3 554. The docket kept by the clerk is open at Docket to be 
all times during office hours for the inspection of the public spection 


7 without 
without charge; the clerk must arrange the several dockets °¥@rse- 
kept by him in such a manner as to facilitate their inspection. 


§ 3417. 8555. A transcript of the original docket, cer- Transcript to 
= e filed in any 


tified by the clerk, may .be filed with the recorder of any county, and 


‘ aie Z judgment to 
county, and from the time of the filing the judgment becomes become « liga 


a lien upon all the real property of the judgment debtor not 
exempt from execution in such county, owned by him at the 
time, or which he may afterwards, and before the lien expires, 
acquire. The lien continues for five years, unless the judg- 
ment be previously satisfied. ; 

§ 3418. 3556. Satisfaction of judgment may be entered Satisfaction of 
in the clerk’s docket upon an execution returned satisfied, or made 
upon an acknowledgment of satisfaction filed with the clerk, 
made in the manner of an acknowledgment of conveyance of 
real property, by the judgment creditor, or by his indorse- 
ment on the face, or on the margin of the record of the judg- 
ment, or by the attorney, unless a revocation of his authority 
is filed. Whenever a judgment is satisfied in fact, otherwise 
than upon an execution, the party or attorney must give such 
acknowledgment or make such indorsement, and upon motion, 
the court may compel it, or may order the entry of satisfaction 
to be made without it. 
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5 tt Gy tot Op RES oe 
OF THE EXECUTION OF THE JUDGMENT IN CIVIL ACTIONS. 
Cuaprer I. 
THE EXECUTION. 
SECTION. SECTION. 
8419 Within what time execution may 3437 Proceedings on refusal of pur- 


3420 
3421 
3422 
3423 
3424 
3425 


3426 


3427 


3428 
3429 
3430 
3431 
3432 


3433 
3434 


3435 
3436 


Within what 
time execu- 


issue. 

Who may issue the execution; 
its form, to whom directed and 
what it shall require. 

When made returnable. 

Judgment, what may 
arrest of defendant. 

Execution after five years. 

When execution may issue 
against the property of a party 
after his death. 

Execution, how and to whom 
issued. 

What shall be liable to be seized 
in execution; not to be affected 
until a levy is made. 

When property is claimed by a 
third party, how the right of 
property is tried. 

Property of married women ex— 
empt from execution. 

What exempt from execution. 

Writ, how executed. 

Notice of sale, how given. 

Selling without notice, 
penalty attached. 

Sale may be postponed, when. 

No proceedings vacated by 
death of officer. 

When officer may serve execu— 
tion after return day. 

Sales, how conducted; neither 
the officer nor his deputies to 
be a purchaser; real and per- 
sonal property, how sold; 
judgment debtor, if present, 
may direct order of sale and 
the officer shall follow his di- 
rections. 


§ 3419. 3 560. 


direct; 


what 


3438 


3439 


3440 


3441 


3442 


3443 


3444 


3445 


3446 


B447 


3448 


3449 
3450 


3451 


chaser to pay purchase money. 

When sheriff may refuse bid. 

Two preceding sections not to 
make officers liable, ete 

Personal property not capable 
of manual delivery, how de- 
livered to purchaser, 

Personal property not capable 
of manual delivery, how sold 
and how delivered. 

Real property, when absolute 
sale or not; in the latter case, 
what the certificate must con- 
tain. 

Real property so sold, by whom 
it may be redeemed. 

When it.may be redeemed, and 
redemption money. 

When judgment debtor or other 
redemptioner may redeem; 
notice of redemption; convey- 
ance, 

In the case of redemption to 
whom the payments are to be 
made. 

What a redemptioner must do in 
order to redeem. 

Until the expiration of the re- 
demption time, court may re- 
strain waste on the property ; 
what is not considered waste. 

Rents and profits. ; 

If purchaser of real property 
be evicted for irregularities in 
sale, what he may recover and 
from whom; when judgment to 
be revived. 

Party who pays more hese te 
share, may compel contributio 


The party in whose favor judgment is 
tion may issue. given may, at any time within five years after the entry there- 
of, have a writ of execution issued for its enforcement. 
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 § 8420. s 561. The writ of execution must be issued Who may 
issue 


303° 


in the name of the people of the Territory of Utah; sealed execution, its 


with the seal of the court, and subscribed by the clerk, and 


the county in which the writ is to be executed, and it must 
intelligibly refer to the judgment, stating the court, the dis- 
trict where the judgment roll is filed, the name of the parties, 
the judgment, and if it be for money, the amount thereof, 
and the amount actually due thereon, and if made payable in 
a specified kind of money or currency as provided in section 
548, the execution must also state the kind of money or cur- 
reney in which the judgment is payable, and must require 
substantially as follows: 

1. If it be against the property of the judgment debtor 
it must require the officer to satisfy the judgment, with inter- 
est, out of the personal property of such debtor; and if suffi- 
cient personal property cannot be found, then out of his real 
property; or if the judgment be a lien upon real property, 
then out of the real property belonging to him on the day 
when the judgment was docketed, or at any time thereafter; 
or if the execution be issued to a county in a judicial district 
other than the one in which the judgment was recovered, on 
the day when the transcript of the docket was filed in the 
office of the recorder of such county, stating such day, or 
any time thereafter. 

2. If it be against real or personal property in the hands 
of the personal representatives, heirs, devisees, legatees, ten- 
ants, or trustees, it must require the officer to satisfy the 
judgment with interest out of such property. 

3. If it be against the person of the judgment debtor, 
it must require the officer to arrest such debtor, and commit 
him to the jail of the county until he pay the judgment with 
interest or be discharged according to law. 

4. If it be issued ona judgment made payable in a speci- 
fied kind of money or currency as provided in section 548, 
it must also require the officer to satisfy the same in the kind 
of money or currency, in which said judgment is made pay- 
able, and the officer must refuse payment in any other kind 


of money or currency; and in case of levy and sale of the 
property of the judgment debtor he must refuse payment 


ve from any purchaser at such sale in any other kind of money 


or currency than that specified in the execution. The officer 


=_ 


form, to whom 
directed, and 

. : 4 : what it shall 
be directed to the United States marshal, or to the sheriff of "9%" 


804 


t 


When made 
returnable 


Arrest of de- 


fenadant. 


collecting money or currency in the manner require ed 


Chapter must pay to the plaintiff or party entitled to paiee oe He 
the same kind of money or currency received by him, and in _ 


ease of neglect or refusal so to do, he shall be liable on his 
official bond to the judgment creditor in three times the 
amount of money so collected. 

5. If it be for the delivery of the possession of real or 
personal property, it must require the officer to deliver the 
possession of the same, describing it, to the party entitled 
thereto, and may at the same time require the officer to satisfy 
any costs, damages, rents, or profits, recovered by the same 
judgment out of the personal property of the person against 
whom it was rendered, and the value of the property for 
which the judgment was rendered to be specified therein if a 
delivery thereof cannot be had, and if sufficient personal prop- 
erty cannot be found,-then out of the real property, as pro- 
vided in the first subdivision of this section. 

§ 3421. s 562. The execution may be made returnable 
at any time not Jess that ten, nor more than sixty days after 
its receipt by the officer, to the clerk with whom the judg- 
ment roll is filed. When the execution is returned the clerk 
must attach it to the judgment roll. If any real estate be 
levied upon, the clerk must record the execution and the re- 
turn thereto at large, and certify the same under his hand as 
true copies, in a book to be called the ‘‘execution book,’’ 
which book must be indexed with the names of the plaintiffs 
and defendants in execution, alphabetically arranged, and 
kept open at all times during office hours for the inspection 
of the public without charge. It is evidence of the contents 
of the originals whenever they or any part thereof, may be 
destroyed, mutilated or lost. 

§ 3422. s 563. When the judgment is for money, or the 


~ possession of real or personal property, the same may be en- 


forced by a writ of execution; and if the judgment direct that 
the defendant be arrested, the execution may issue against the 
person of the judgment debtor, after the return of an execu- 
tion against his property unsatisfied in whole or in part. 
When the judgment requires the sale of property, the same may 
be enforced by a writ reciting such judgment, or the material — 
teh thereof, and directing the proper officer to execute ness 7 


a EXECUTION OF THE JUDGMENT IN CIVIL ACTIONS. 305 


_ formance of any other act than as above designated, a certified 
copy of the judgment may be served upon the party against 
whom the same is rendered, or uponthe person or officer re- 
quired thereby or by law to obey the same, and obedience 
thereto may be enforced by the court. 
§ 3423. s 564. In all cases other than for the recovery rxecution, 
r . “, after five 
of money, the judgment may be enforced or carried years. 
into execution after the lapse of five years from the date of 
its entry, by leave of the court, upon motion, or by judgment 
for that purpose, founded upon suplemental pleadings. 
§ 3424. s 565. Notwithstanding the death of a party when execu- 
tion may issue 


after the judgment, execution thereon may be issued, or it against the, 
property of a 


may be enforced, as follows: party after his 

1. Inthe case of the death of the judgment creditor, 
upon the application of his executor or administrator, or suc- 
cessor in interest. 

2. In case of the death of the judgment debtor, if 
the judgment be for the recovery of real or personal property 
or the enforcement of a lien thereon. 

§ 3425. s 566. Where the execution is against the prop- rxecution, 
erty of the judgment debtor, it may be issued to the United how une, 
States marshal or to the sheriff of any county in the Territory 

_ where the property may be situated. Where it requires the 
delivery of real or personal property, it must be issued to the 
United States marshal, or to the sheriff of the county where 
the property, or some part thereof, is situated. Executions 
may be issued at the same time to different counties. 
§ 3426. s 567. All goods, chattels, moneys, and other what shail be 


. t liable to be 
property both real and personal, or any interest therein of sewed inexe- 


the judgment debtor not exempt by law, and all property and pear 
rights of property seized and held under attachment in the 
action, are liable to execution. Shares and interest in any 
corporation or company, and debts and credits, and all other 
property both real and personal, or any interest in either real 
or personal property, and all other property not capable of 
manual delivery, may be attached on execution in like man- 
ner as on writs of attachment. Gold dust and bullion must otto be 
be returned by the officer as so much money collected, at its otery Wuseeh 
current value, without exposing the same to sale. Until a 
levy on personal property, it shall not be affected by the ex- - 
cution. | f 
§ 3427. s 568. If the property levied on be claimed by 
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When prop- 


erty is claimed 


by a third 
party, how th 


ht of 
a is tr Fo 


Property of 
married 
woman ex- 
empt from 
execution. 


What exempt 
from execu- 
tion. 


Same. 


dollars; also two oxen, or two horses, or two mules, and their 


a third person as his property, the officer may igdlitos ‘ 
. from the county six persons qualified as jurors between the 
parties to try the validity of the claim. He must also give 
notice of the claim and of the time of trial to the plaintiff, 
who may appear and contest the claim before the jury. 
The jury and the witnesses must be sworn by the officer, 
and if their verdict be in favor of the claimant, the officer 
may relinquish the levy, unless the judgment creditor give 
him a sufficient indemnity for proceeding thereon. The fees 
of the jury, officer and the witnesses, must be paid by the 
claimant if the verdict be against him; otherwise by the 
plaintiff. Each party must deposit with the officer, before 
the trial, the amount of his fees and the fees of the jury, and 
the officer must pay the same, less his own fees, to the pre- 
vailing party. 
§ 3428. 8569. All real and personal estate belonging 
to any married woman, at the time of her marriage, or to 
which she subsequently becomes entitled in her own right, 
and all the rents, issues and profits thereof, and all compen- 
sation due or owing for her personal services, is exempt from 
execution against her husband. 
§ 3429. 3570. The following property is exempt from 
execution, except as herein otherwise specially provided: 
1. Chairs, tables, desks and books, to the value of two 
hundred dollars, belonging to the judgment debtor. 
2. Necessary household, table and kitchen furniture, 
belonging to the judgment debtor, to the value of three hun- 
dred dollars; also one sewing machine, hanging pictures, oil 
paintings and drawings, drawn or painted by any member of 
the family, and portraits and their necessary frames, provis- 
ions, actually provided for individual or family use, sufficient 
for three months; two cows with their sucking calves, and 
two hogs and all sucking pigs. 
3. The farming utensils or-implements of husbandry of 
a farmer not exceeding in value the sum of three hundred 


harness, one cart or wagon, and food for such oxen, horses, 
cows or mules for sixty days; also, all seed grain, or vege- — 
tables actually provided, reserved, or on hand for the purpose — 
of planting or sowing at any time within the ensuing six 
months, not exceeding in value the sum of two ae 
dollars. 


paste 
y ne eons 


EXECUTION OF THE JUDGMENT IN CIVIL ACTIONS. 


4. The tools, tool-chest and implements of a mechanic Same. 
or artisan, necessary to carry on his trade, not exceeding in 
value the sum of five hundred dollars; the notarial seal and 
records of a notary public; the instruments and chests of a 
surgeon, physician, surveyor, and dentist, necessary to the 
exercise of their professions, with their scientific and pro- 
fessional libraries, and the law professional libraries and office 
furniture of attorneys, counselors and judges, and the libraries 
of ministers of the gospel. 

5. The cabin or dwelling of a miner not exceeding in 
value the sum of five hundred dollars; also his sluices, pipes, 
hose, windlass, derrick, cars, pumps, and tools not exceeding 
in value two hundred dollars. 

6. ‘Two oxen, two horses or two mules, and their harness ; Same. 
and a cart or wagon, one dray or truck, by the use of which 
a cartman, drayman, truckman, huckster, peddler, hackman, 
teamster, or other laborer habitually earns his living; and one 
horse with vehicle and harness, or other equipments, used by 
a physician, surgeon or minister of the gospel, in making his 
professional visits, with hay and grain for said horse sufficient 
for three months. 

7. One-half of the earnings of the judgment debtor for Same. 
his personal services, rendered at any time within sixty days 
next preceding the levy of execution or levy of attachment, 
when it appears by the debtor’s affidavit or otherwise, that 
such earnings are necessary for the use of his family, resid- 
ing in this Territory, supported wholly or in part by his labors. 

8. All moneys, benefits, privileges, or immunities accru- same. 
ing, or in any manner growing out of any life insurance on 
the life of the debtor, if the annual premiums paid do not 
exceed five hundred dollars. 

9, All arms, ammunition, uniforms and accoutrements, same. 
required by law to be kept by any person. 

10. All court houses, jails, public offices and build- same. 
ings, school houses, houses of public worship, lots, grounds 
and personal property appertaining thereto, the fixtures, 
furniture, books, papers and appurtenances belonging and 
pertaining to the court house, jail and public offices belonging 
to any county in this Territory, or for the use of schools or 
houses of public worship, and all cemeteries, public squares, 
parks and places, public buildings, town halls, public markets, 
uildings for the use of the fire departments and military or- 
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ganizations, and the lots and grounds thereto bethnging ind | 
appertaining, owned or held by any town or incorporated city, 
or dedicated by such town or city to health, ornament or pub- — 
lic use, or for the use of any fire or military company, now ex- 
isting, or which may be under the laws of this Territory 
hereinafter organized. 

11. If the debtor be the head of a family, there shall 
be a further exemption of a homestead, to be selected by the 
debtor, consisting of lands, together with the appurtenances 
and improvements thereon, not exceeding in value the sum of 
one thousand dollars, for the judgment debtor, and the further 
sum of five hundred dollars for his wife and two hundred and 
fifty dollars for each other member of the family. If the 
homestead selected by the debtor is of a greater value than is 
exempted under this section, it shall be optional with the 
judgment debtor to permit the same to be partitioned or to be 
sold, and to receive in money the value of the homestead 
as provided in this section. If the debtor so elect, the 
homestead may be sold as other lands are sold on execution, 
and, after paying the debtor the value of the homestead, the 
balance of the money shall be applied upon the judgment; 
Provided, That the homestead shall not be sold if the officer 
do not receive a bid for a greater amount than the value of 
the homestead exempted in this section. If sold on the judg- 
ment, the money paid the debtor for the homestead shall be 
exempt from that or any other execution. If the officer 
having the execution, and the judgment debtor, cannot agree 
as to the value of the homestead, or the partition thereof, or 
as to the quantity and value of any of the articles of personal 
property, in this section exempted, the officer shall select one 
person and the debtor another person, both being household- 
ers of the vicinity, to whom the officer shall administer an 
oath, to fairly and justly appraise and set apart the exempt 
property of the judgment debtor, concerning which there is a 
disagreement between him and the officer. If the disagree- 
ment relates to the value of the homestead, or to the par- 
tition thereof, the appraisers shall report to the officer their 
appraisal of the property selected for the homestead. If 
the debtor elect to have the property partitioned, it shall be 
the duty of the appraisers to set apart such a homestead as the 
‘judgment debtor shall elect and be entitled to, under the pro-| 
visions of this section. In case of the disagreement of th 
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Sptincis, they shall choose a third person, who shall also be 
sworn, and the decision of any two of said appraisers, when 
made, shall be final. The property not set apart as a home- 
stead shall be subject to sale, under execution, the proceeds 
to be applied on the judgment. No article, however, or yfarch u, 1886, 
species of property mentioned in this section is exempt from 
execution issued upon a judgment recovered for its purchase 
_ price, or any portion thereof, or upon a judgment of fore- 
closure of a mortgage or a mechanics’ or laborers’ lien there- 
on, or exempt from sale for taxes. None of the exemptions 
made in this section are for the benefit of non-residents or 
persons about to depart from the Territory with the inten- 
tion of removing their effects therefrom; but their property 
is liable to execution, with the exception of ordinary wearing 
apparel. 

§ 3430. s 571. The officer must execute the writ writ now exe- 
against the property of the judgment debtor, by levying on a Nn, 
sufficient amount of property, if there be sufficient; collect- 
ing or selling the things in action, and selling the other prop- 
erty, and paying to the plaintiff, or his attorney, so much of 
the proceeds as will satisfy the judgment; any excess in the 
proceeds over the judgment and accruing costs, must be re- 
turned to the judgment debtor, unless otherwise directed 
by the judgment or order of the court. When there is 
more property of the judgment debtor than is suflicient to 
satisfy the judgment and accruing costs within view of the 
officer, he must levy only on such part of the property as the 
judgment debtor may indicate, if the property indicated be 
amply sufficient to satisfy the judgment and costs. 

§ 3431. 8572. Before the nile of the property on OX- Nowe oeoe ’ 
ecution, notice thereof must be givenas follows: 

1. Incase of perishable property, by posting written 
notice of the time and place of sale in three public places of 
the precinct, or city, where the sale is to take place, for such 
a time as may be reasonable, considering the character and 

. condition of the property. 

Phi 2. In case of other personal property, by posting a 
similar notice in three public places of the precinct, or city 
where the sale is to take place, for not less than five, nor 
more than ten days. ; 

_ 3. In ease of real property, by posting a similar notice, hice 
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three public places of the precinct, or city, where the 
property is situated, and also where the property is to be 


sold, and publishing a copy thereof once a week for the same 
period in some newspaper published in the county, if there 
be one. 

4. When the judgment under which this property is to 
be sold is made payable in a specified kind of money or cur- 
rency, the several notices required hy this section must state 
the kind of money or currency in which bids may be made 
at such sale, which must be the same as that specified in the 
judgment. 

§ 3432. An officer selling without the notice pre- 
scribed by the last section, forfeits five hundred dollars to the 
aggrieved party, in addition to his actual damages; and a 
person wilfully taking down or defacing the notice posted, 
if done before the sale or the satisfaction of the judgment 
(if the judgment be satisfied before sale), forfeits five hun- 
dred dollars. 

§ 3433. s 574. If, at the time appointed for the sale of 
any realor personal property on execution, the officer shall 
deem it expedient, and for the interest of all persons con- 
cerned, to postpone the sale for want of purchasers or other 
sufficient cause, he may postpone the same from time to time 
until the same shall be completed; and in every such case he 
shall make public declaration thereof at the time and place 
previously appointed for the sale, and if such postponement 
be for a longer time than twenty-four hours, notice thereof 
shall be given in the same manner as the original notice of 
such sale is required to be given. 

§ 3434. 3575. When an officer shall have begun to 
serve an execution, and shall die, or be incapable of com- 
pleting the service and return thereof, the same may be com- 
pleted by any other officer who might by law have executed 
the same if originally delivered to him; and if the first offi- 
cer shall not have made a certificate of his doings, the sec- 
ond officer shall certify whatever he shall find to have been 
done by the first, and shall add thereto a certificate of his 
own doings in completing the service. 

§ 3435. s 576. When an officer shall have begun to 
serve an execution issued out of any court of record, on or 


s 573. 


the service and return thereof after such return day. 


Piet 


before the return day of such execution, he may oma vb 
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§ 34386. 8577. All sales of property under execution S#es, how 
must be made at auction, to the highest bidder, between the 
hours of nine in the morning and five in the afternoon. 
After sufficient property has been sold to saitsfy the execu- 
tion, no more can be sold. Neither the officer holding the cine el 
execution, nor his deputy, can become a purchaser, or be in- (iicer nos hie 
terested in any purchase at such sale. When the sale is PUrcheser 
of personal property, capable of manual delivery, it must Real ana 
be within view of those who attend the sale, and be sold in Sey howe 
such parcels as are likely to bring the highest price; and 
when the sale is of real property, and consisting of several 
known lots or parcels, they must be sold separately ; or when 
a portion of such real property is claimed by a third person, 
and he requires it to be sold separately, such portion must be 
thus sold. All sales of real property must be made at the 
court house of the county in which the property, or some 
part thereof, is situated. The judgment debtor, if present at suagment 
the sale, may also direct the order in which the property, real bape may 
or personal, shall be sold, when such property consists of sale eae 


: 7 officer shall 
several known lots or parcels, or of articles which can be follow his di- 


sold to advantage separately, and the officer must follow such ae 
directions. 

§ 3437. s 578. Ifa purchaser refuse to pay the amount proceedings 
bid by him for the property struck off to him at a sale under Feat i 
execution, the officer may again sell the property at any time money. 
to the highest bidder, and if any loss be occasioned thereby, 
the officer may recover the amount of such loss, with costs, 
from the bidder so refusing, in any court of competent 
jurisdiction. 

§ 3438.8 579. When a purchaser refuses to pay, the when sheriff 
officer may, in his discretion, thereafter reject any subsequent nea 
bid of such person. 

§ 8439. s 580. The two preceding sections must not be pwo precea- 
construed to make the officer liable for any more than the not to make 
amount bid by the second or subsequent purchaser, and the peau t 
amount collected from the purchaser refusing to pay. 

§ 8440. s 581. When the purchaser of any personal personal prop- 
property, capable of manual delivery, pays the purchase fie of mutual 
P delivery, how 
money, the officer making the sale shall deliver to the pur- delivered to 
chaser the property, and if desired, execute and deliver to pipinn" 


him a certificate of the sale and payment. Such certificate 
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erty not capa 
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be redeemed, 
and redemp- 


tion money. 


“money, the officer making the sale must execute and deliver 


six months after the sale, on paying the purchaser the 


which the debtor had in and to such property on he da 
execution was levied. ? 

§ 3441. s 582. When the purchaser of any personal 
property, not capable of manual delivery, pays the purchase 


to the purchaser a certificate of sale and payment. Such 
certificate conveys to the purchaser all right, title and inter- 
est which the debtor had in, and to such property on the day 
the execution or attachment was levied. 

§ 3442. s 583. Upon a sale of real property, the pur- 
chaser is substituted to and acquires all the right, title, in- 
terest and claim of the judgment debtor thereto; and when 
the estate is less than a leasehold of two years unexpired 
term, the sale is absolute. In all other cases, the real prop- 
erty is subject to redemption as provided in this chapter. 
The oflicer must give to the purchaser a certificate of the sale, 
containing : 

1. A particular description of the real property sold. 

2. The price bid for each distinct lot or parcel. 

3. The whole price paid. 

4. When subject to redemption, it must be so stated, 
and when the judgment, under which the sale has been made 
payable in a specified kind of money or currency, the certifi- 
cate must also state the kind of money or currency in which 
such redemption may be made, which must be the same as 
that specified in the judgment. A duplicate of such certifi- ! 
cate must be filed by the officer in the office of the recorder 
of the county. 

§ 3443. s 584. Property sold subject to the redemption, 
as provided in the last section, or any part sold separately, 
may be redeemed in the manner hereinafter provided by the 
following persons or their successors in interest: 

c "The judgment debtor, or his successor in interest, in 
the whole or any part of the property. 

2. <A creditor having a lien by judgment or absiaias 
on the property sold, or on some share or part thereof, subse- 
quent to that on which the property was sold. The persons 
mentioned in the second subdivision of this section are in this 
Chapter termed redemptioners. 

§ 3444. s 585. The judgment debtor, or a redemp- 
tioner, may redeem the property from the purchaser withi 
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of his purchase, (in the kind of money or currency specified 
in the judgment, if any be specified), with six per cent. 
thereon in addition, together with the amount of any assess- 
ment, or taxes, whivh the purchaser may have paid thereon 
after the purchase, and interest on such amount; and if the 
purchaser be also a creditor, having a lien prior to that of a 
redemptioner, other than the judgment under which the pur- 
chase was made, the amount of such lien, with interest. 

§ 3445. 3 586. If the property be so redeemed by a re- 
demptioner, another redemptioner may, within sixty days 
after the last redemption, and within six months after the 
sale, again redeem it from the last redemptioner, on paying 
the sum paid on such last redemption, with three per cent. 
thereon in addition and the amount of any assessment, or 
tax, which the last redemptioner may have paid thereon 
after the redemption by him, with interest on such amount 
and in addition, the amount of any liens held by said last 
redemptioner prior to his own, with interest; but the judg- 
ment, under which the property was sold, need not be so paid 
as a lien. The property may be again, and as often as a 
redemptioner is so disposed, redeemed from any previous 
redemptioner within sixty days after the last redemption, and 
within six months after the sale, on paying the sum paid on 
the last previous redemption with three per cent. thereon in 
addition, and the amount of any assessments, or taxes, which 
the last previous redemptioner paid after the redemption by 
him, with interest thereon, and the amount of any liens other 
than the judgment under which the property was sold, held 
by the last redemptioner previous to his own, with interest. 
Written notice of redemption must be given to the officer, 
and a duplicate filed with the recorder of the county; and if 
any taxes or assessments are paid by the redemptioner, or if 
he has, or acquires any lien, other than that upon which the 
redemption was made, notice thereof must in like manner be 
given to the officer, and filed with the recorder; and if such 
notice be not filed, the property may be redeemed without 
paying such tax, assessment, or lien. If no redemption be 
made within six months after the sale, the purchaser, or his 
assignee, is entitled to a conveyance; or if so redeemed, 
whenever sixty days have elapsed, and no other redemption 


has been made, and notice thereof given, the time for redemp- 


. tion by a redemptioner has expired, and the last redemptioner, 


ms 
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expiration of six months after the sale; but in all cases the 
judgment debtor shall have the entire period of six months — 
from the date of the sale to redeem the property. If the 
judgment debtor redeem, he must make the same payments 
as are required to effect a redemption by aredemptioner. If 
the debtor redeem, the effect of the sale is terminated, and he 
is restored to his estate. Upon a redemption by the debtor, 
the person to whom the payment is made must execute and 
deliver to him a certificate of redemption, acknowledged and 
proved before an officer authorized to take acknowledgments 
of conveyances of real property. Such certificate must be 
filed and recorded in the office of the recorder of the county 
in which the property is situated, and the recorder must note 
the record thereof in the margin of the record of the certifi- 
cate of sale. 

a od adc § 3446. s 587. The payments mentioned in the last two 

wronents are Sections may be made to the purchaser or redemptioner, or 

odemace for him to the officer who made the sale. When the judg- 
ment, under which the sale has been made, is payable in a 
specified kind of money, or currency, payments must be made 
in the same kind of money, or currency, and a tender of the 
money is equivalent to payment. 


; Somplionse § 3447. 8588. A redemptioner must produce to the 
Muertere- Officer, or person, from whom he seeks to redeem, and serve 
deem. 


with his notice to the officer: 

1. A copy of the docket of the judgment under which 
he claims the right to redeem, certified by the clerk of the 
court or recorder of the county where the judgment is dock- 
eted or filed; or if he redeem upon a mortgage, or other lien, 
a note of the record thereof certified by the recorder. 

2. A copy of an assignment necessary to establish his 
Ry claim, verified by the affidavit of himself, or of subscribing 
; witnesses thereto; and, 

3. An affidavit by himself, or his agent, showing the 
amount then actually due on the lien. 

Until the § 3448. 3s 589. Until the expiration of the time allowed 
bs tneentndigl for redemption, the court may restrain the commission of 
may restrain Waste on the property, by order granted with or without notice, 
Caper. (onthe application of the purchaser, or the judgment creditor. — 
But it is not waste for the person in possession of the pro- 
perty at the time of sale, or entitled to possession afterwards, 


oe fs Bl 


\ 
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during the period allowed for redemption, to continue to use What is not 
it in the same manner in which it was previously used; or to waste. 
use it in the ordinary course of husbandry; or to make the 
necessary repairs of buildings thereon; or to use wood or 

timber on the property therefor; or for the repair of fences; 

or for fuel in his family while he occupies the property. 

§ 3449. s 590. The purchaser from the time of sale Rentsand 
until a redemption, and a redemptioner from the time of his 
redemption until another redemption, is entitled to receive 
from the tenant in possession, the rents of the prorerty sold 
or the value of the use and occupation thereof. But when 
any rents or profits have been received by the judgment 
creditor or purchaser, or his or their assigns, from the pro- 
perty thus sold preceding such redemption, the amounts of 
such rents and profits shall be a credit upon the redemption 

. money to be paid, and if the redemptioner or judgment 
debtor before the expiration of the time allowed for such 
redemption, demands in writing of such purchaser or creditor, 
or his assigns, a written and verified statement of the amounts 
of such rents and profits thus received, the period for redemp- 
tion is extended five days after such sworn statement is given 
by such purchaser or his assigns to such redemptioner or debtor. 
If such purchaser, or his assigns, shall for a period of one 
month from and after such demand, fail or refuse to give such 
statement, such redemptioner or debtor may, within sixty 
days after said demand bring an action in any court of com- 
petent jurisdiction, to compel an accounting and disclosure of 
such rents and profits, and until fifteen days from and after 
the final determination of such action, the right of redemption 
is extended to such redemptioner or debtor. 

~§ 8450. 8 591. If the purchaser of real property sold If purehaser 


of real prop- 


on execution, or his successors in interest, be evicted there- erty be evicted 
for irregulari- 


from in consequence of irregularities in the proceedings con- ties in sale, | 
cerning the sale, or of the reversal or discharge of the judg- fecover and 
ment, he may recover the price paid with interest, from the 
judgment creditor. If the purchaser of property at an 
officer’s sale or his successor in interest fail to recover posses- 
sion in consequence of irregularity in the proceedings con- 
cerning the sale or because the property sold was not subject 

_ to execution and sale, the court having jurisdiction thereof, when joc 
must, after notice, and on motion of such party in interest, revived. 


or his attorney, revive the original judgment in the name of 
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the petitioner for the amount paid by such purchaser at the 
sale, with interest thereon from the time of payment at the 
same rate that the original judgment bore; and the judgment 
so revived has the same force and effect as would an original 
judgment of the date of the revival, and no more. 

§ 3451. 3 592. When upon an execution against several 
persons, more than a due proportion of the judgment is satis- 
fied out of the proceeds of the sale of the property of one of 
them, or one of them pays, without a sale, more than his 
proportion, he may compel contribution from the others; and 
when a judgment is against several, and is upon an obligation 
of one of them, as security, for another, and the surety pays 
the amount, or any part thereof, either by sale of his property 
or before sale, he may compel repayment from the principal. 
In such case, the person so paying, or contributing, is entitled 
to the benefit of the judgment, to enforce contribution or re- 
payment, if, within ten days after his payment, he file with 
the clerk of the court where the judgment was rendered, 
notice of his payment and claim to contribution or repayment. 
Upon a filing of such notice, the clerk must make an entry 
thereof in the margin uf the docket. 


2 . . 
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CHAPTER II. 


PROCEEDINGS SUPPLEMENTARY TO THE EXECUTION. 


SECTION. SECTION. 
8452 Debtor required to answer con- 3456 Witnesses required to testify. 
cerning his property, when. 3457 Judge may order property to be 
3453 Proceedings to compel debtor to applied on execution. 
appear; in what cases he may 3458 Proceedings upon claim of 
be arrested; what bail may be another party to property, or 
given. on denial of indebtedness to 
3454 Any debtor of the judgment judgment debtor. 
debtor, may pay the latter’s 3459 Disobedience of orders, how 
creditor. punished; when court must 
3455 Examination of debtors of judg- issue conveyance. 


ment debtors, or of those hay— 
ing property belonging to him. 


§ 3452. 3594. When an execution against property of pebtor 
required 


the judgment debtor, or of any one of oaveusl debtors in the to answer 
same judgment issued to a proper officer is returned unsatis- property, a 
fied, in whole or in part, the judgment creditor, at any time Mer 
after such return is made, is entitled to an order from the 
judge of the court requiring such judgment debtor to appear, 
and answer upon oath concerning his property, before such 
judge, or referee appointed by him, at a time and place spe ci- 
fied in the order; but no judgment debtor must be required 
to attend before a judge, or referee, out of the judicial district 
in which he resides. 
§ 3453. 8595. After the issuing of an execution against proceedings 
property, and upon proof by affidavit of a party, or other- (Qseorks ap- 
wise, to the satisfaction of the court, or the judge thereof,?”"" 
that any judgment «lebtor has property which he unjustly re- 
fuses to apply towards the satisfaction of the judgment, such 
court, or judge may, by an order, require the judgment debtor 
to appear at a specified time and place before such judge, or 
referee appointed by him, to answer concerning the same, 
and such proceedings may thereupon be had for the appli- 

cation of the property of the judgment debtor toward the 
x satisfaction of the judgment, as are provided upon the return 
of an execution. Instead of the order requiring the attend- 


ania oe judgment debtor, the judge. may, upon affidavit 


— ondenial of be indebted to him, claims an interest in the property, adverse _ 
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inwhat cases of the judgment creditor, his agent or attorney, if it appear om 
rested. to him that there is danger of the debtor absconding, order 
the 'nited States marshal, or the sheriff of the county, to ar- 
rest the debtor, and bring him before such judge. Upon 
being brought before the judge, he may be ordered to enter 
What bail may into an undertaking, with sufficient surety, that he will attend 
Ra arten. from time to time, before the judge or referee, as may be 
directed during the pendency of the proceedings, and until 
the final determination thereof, and will not, in the meantime, 
dispose of any portion of his property not exempt from exe- 
cution. In default of entering into such undertaking, he may 
be committed to prison. 
debtor § 8454. s 596. After the issuing of an execution against 


udg : : 
ment debtor property, and before its return, any person indebted to the 


aot judgment debtor, may pay to the officer the amount of his 
debt, or so much thereof as may be necessary to satisfy the 
execution, and the officer’s receipt is a sufficient discharge for 
the amount paid. 

Examination § 3455. s 597. After the issuing, or return of an execu- 

of debtors : 


of judgment tion against property of the judgment debtor, or of any one 
debtors, or of - 


Mase having of several debtors in the same judgment, and upon proof by 

Fongingto him. affidavit or otherwise, to the satisfaction of the judge, that 
any person or corporation has property of such judgment 
debtor, or is indebted to him in an amount exceeding fifty 
dollars, the judge may, by an order, require such person or 
corporation, or an officer or member thereof, to appear at a 
specified time and place, before him, or a referee appointed 
by him, and answer concerning the same. 

SS § 3456. s 598. Witnesses may be required toappearand 

fpired to test: testify before the judge, or referee, upon any proceeding 
under this Chapter in the same manner as upon the trial of 
an issue. 

Judge may § 3457. 3599. The judge, or referee, may order any 

tobe applied” property of the judgment debtor not exempt from execution, 

1s ee in the hands of such debtor, or any other person, or due to 
the judgment debtor, to be applied towards the satisfaction of 

the judgment. 

Proceedings | § 3458. s 600. If it appears that a person, or corpora- 


upon Claim o 


another party tion, alleged to have property of the judgment debtor, or to 
to property, o 


| 


ope andeomarid 


ee to him, or denies the debt, the court or judge may authorize, 
by an order made to that effect, the iecengy creditor to 


A GRATIN) Bosh 
Mt Sar ha? 


A 
Pyare 
a 

beet 


PROCEEDINGS SUPPLEMENTARY TO EXECUTION. 


stitute an action against such person, or corporation, for the 
recovery of such interest or debt; and the court or judge 
may, by order, forbid a transfer, or other disposition of 
such interest or debt, until an action can be commenced and 
prosecuted to judgment. Such order may be modified or 
vacated by the judge granting the same, or the court in which 
the action is brought, at any time, upon such terms as may 
be just. 

§ 8459. s 601. If any person, party, or witnesses dis- 
obey an order of the referee, properly made in the pro- 
ceedings before him under this Chapter, he may be punished 
by the court, or judge, ordering the reference, for a con- 
tempt. When the judgment requires the person against 
whom it is rendered to execute and deliver to any other per- 
son, a conveyance of any specific real property, and the per- 
son against whom it is rendered, shall refuse or neglect to 
execute and deliver said conveyance for five days after the 
service upon him of a certified copy of such judgment, or if 
he is absent or concealed, so that service of such certified 
copy can not be had, upon proof, satisfactory to the court, 
that such service has been made, or that it cannot be made 
by reason of such absence or concealment, the person en- 
titled to the conveyance may obtain from the court an order 
that the certified copy of the judgment, together with the 
order, be recorded by the recorder of deeds of the county 
where the real property is situated, and when recorded, it 
shall give to the person entitled to such conveyance a right 
to the possession of the real property described in the judg- 
ment, and to hold the same according to the terms of the 
conveyance ordered, in like manner as if it had been con- 
veyed in pursuance of the judgment. The recording of any 
judgment as above provided, shall not prevent the court ren- 
dering such judgment from enforcing the same by any proper 
process, according to the course of proceedings therein. 
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TITLE XZ. 


ACTIONS IN PARTICULAR CASES. 


CHAPTER I. 


ACTIONS FOR FORECLOSURE OF MORTGAGES, 


SECTION. Srcrion. ; 

3460 Proceedings in foreclosing suits. 3462 Proceedings when debt secured 

3461 Surplus money to be deposited falls due at different times. — 
in court. 


§ 3460, s 606. There can be but one action for the re- 
covery of any debt, or the enforcement of any right secured 


by mortgage upon real estate or personal property, which 
action must be in accordance with the provisions of this 
Chapter. In such action the court may, by its judgment, 
direct a sale of the encumbered property, or so much thereof 
aus may be necessary and the application of the proceeds of 
the sale to the payment of the costs of the court and that ex- 
penses of the sale, and the amount due to the plaintiff; and 
sales of real estate under judgments of foreclosure of mort- 
gages and liens are subject to redemption as in case of sales 
under execution; and if it appear from the return of the 
officer making the sale that the proceeds are insufficient, and 
a balance still remains due, judgment can then be docketed _ 
for such balance against the defendant or defendants, per- — 
sonally liable for ‘hi debt, and it becomes a lien on the real 
estate of such gn debtor, as in other cases, on which 
execution may be issue 

from or under the mor ogee of the property mortgaged 
having a lien thereon, which conveyance or lien — does m 
appear of record in the proper office, at the time of th 
mencement of the action, need be made a party 

action, and the judgment therein rendered, and 

ings therein had, are as conclusive against the 


’ A 


frat "ACTIONS FOR FORECLOSURE OF MORTGAGES. ky > i 
such unrecorded conveyance, or lien as if he had been made 
a party to the action. 

§ 3461. s 607. If there be surplus money remaining to he deposit 
after payment of the amount due on the mortgage, lien, or Malia oi. 
incumbrance, with costs, the court may cause the same to be 
paid to the person entitled to it, and in the meantime may f 
direct it to be deposited in court. 

§ 3462. s 608. If the debt for which the mortgage, » Proceedings 

‘lien, or incumbrance is held, is not all due, so soon as sufti- cured tales 
cient of the property has been sold to pay the amount due, ent times. 
with costs, the sale must cease, and afterwards, as often as 
more becomes due for principal or interest, the court may, 
on motion, order more to be sold. But if the property can- 
not be sold in portions without injury to the parties, the 
whole may be ordered to be sold in the first instance, and 
the entire debt and costs paid, there being a rebate of interest 


where such rebate is proper. 


CHAPTER II. 


ACTION FOR NUISANCE, WASTE AND WILFUL TRESPASS IN CERTAIN CASES, 
ON REAL PROPERTY. 


SECTION. SECTION. 

8463 Nuisance defined and actions for, 3466 Measure of damages in certain y 

3464 Waste, actions for cases under the last sections. 

3465 Trespass for cutting or carrying 3467 Damages in actions for forcible . 
away trees, etc., actions for. entry, etc., may be trebled. 


§ 3463. s 612. Anything which is injurious to health, or aad, sen 
indecent, or offensive to the senses, or an obstruction to the recsrae, 
free use of property, so as to interfere with the comfortable hiv 
enjoyment of life or property, is a nuisance, and the subject 


of an action. Such action may be ele by any person 


Pars. 
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H 
the nuisance may be enjoined or abated, as welt ‘a. damages 
recovered. (1) 

Waste, actions § 3464. 3 613. If a guardian, tenant for life: or years, . 
joint tenant, or tenant in common of real property, commit 
waste thereon, any person aggrieved by the waste may bring 
an action against him therefor, in which action there may be 
judgment for treble damages. 

Trespass for § 8465. s 614. Any person who cuts down, or carries 

eutting or : ; 

Sarsying away off, any wood or underwood, tree or timber, or girdles, or 

actions for. otherwise injures any tree or timber on the land of another 
person, or on the street or highway in front of any person’s 
house, village or city lot, or cultivated grounds, or on the 
commons or public grounds of any city or town, or on the 
street or highway in front thereof, without lawful authority, 
is liable to the owner of such land, or to such city or town, 
for treble the amount of damages which may be assessed 
therefor, in a civil action in any court having jurisdiction. 

Measure of § 3466, s 615, Nothing in the last section authorizes 


damages in 


certain cases the recovery of more than the just value of the timber taken 
under the last 


 otoea from uncultivated wood land for the repair of a public high- 
. way or bridge upon the land, or adjoining it. 
Damages in § 3467. 3616. If a person recover damages for a 


i 
fovelbie, entry, forcible or unlawful entry in or upon, or detention of any 


ra lan building or any cultivated real property, judgment may be 
entered for three times the amount at which the actual 


damages are assessed. 


(1) See §§ 2761-2774. 
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CHAPTER III. 


ACTIONS TO DETERMINE CONFLICTING CLAIMS TO REAL PROPERTY, AND OTHER 


PROVISIONS RELATING TO ACTIONS CONCERNING REAL ESTATE, 


Secrrion. SECTION. 

8468 Action to determine adverse 3474 A mortgage must not be deemed 
claim to real estate. a conveyance, whatever its 

3469 When plaintiff cannot recover terms. 
costs. 8475 When court may grant injunc- 

3470 If plaintiff’s title terminates tion; during foreclosure, etc. 
pending the suit, what he may 3476 Damages may be recovered for 
recover and how verdict and injury to the possession after 
judgment to be. sale, ete. 

8471 When value of improvements 3477 Actions not to be prejudiced by 
can be allowed as a set-off. alienation pending suit. 

3472 An order may be made to allow 8478 Mining claims, actions concern- 
a party to survey and measure ing to be governed by local 
the land in dispute. rules, 


8473 Order, what to contain and how 
served; when party surveying 
to be liable for injury done. 


§ 3468. s 620. An action may be brought by any person Action to de- 


termine ad- 


against another who claims an estate or interest in real pro- verse claim to 
real estate. 


perty, adverse to him, for the purpose of determining such 
adverse claim. 
§ 3469. s 621. If the defendant in such action disclaim When plaintiff 


cannot recover 
in his answer any interest or estate in the property, or suffer &*™: 


judgment to be taken against him without answer, the plain- 
tiff cannot recover costs. 


§ 3470. s 622. In an action for the recovery of real it laintift’s 
property, where the plaintiff shows a right to recover at the nates pendin 


time the action was commenced, but it appears that his right he may re- 


cover, and how — 


_ has terminated during the pendency of the action, the vedio verdict and 
: P gment to 
and judgment must ¢ according to the fact, and the plaintiff 
may recover damages for withholding the property. 


§ 3471. s 623. When damages are claimed for with- When value of 
improvements 


ae holding the property recovered, upon which permanent ¢canheallowed — 


as a set-off. 
improvements have been made by a defendant, or those under 


; whom he claims, holding under color of title adversely to the 
claims of the plaintiff, in good faith, the value of such 


r : AS ah 

§ 3472. 3 624. The court in which an 
co 4B} hE A for the recovery of real property, or for 

measure the injury thereto, or a judge thereof, may, on motion, or up¢ 
tag notice by either party, for good cause shown, grant an order © Bf. 
allowing to such party the right to enter upon the property a 
and make survey and measurement thereof, and of any 
tunnels, shafts or drifts thereon, for the purpose of the 
action, even though entry for such purpose has to be made 
through other lands belonging to parties to the action. 
Order, what to § 3473. 3 625. The order must describe the property, 


contain and 
Pike pares and a copy thereof must be served on the owner or occupant, 
surveying to and thereupon such party may enter upon the property with 
injury done. necessary surveyors and assistants, and may make such survey 
and measurement; but if any unnecessary injury be done to 
ois, the property, he is liable therefor. 

A mortgage § 3474. 3 626. A mortgage of real property shall not 
must not be 
deemed acon- be deemed a conveyance, whatever its terms, so as to enable 
ns veyance, what- F 

-everits terms. the owner of the mortgage to recover possession of the real 
property without a foreclosure and sale. 
1 eae § 3475. 3 627. The court may, by injunction, on good — 
ee. seent™ cause shown, restrain the party in possession from doing any — 
hy! > Guring fore- act to the injury of real property during the foreclosure of a — 

i mortgage thereon, or after a sale on execution, before a con- 
veyance. 
‘Damages may § 3476. s 628. When real property has been sold on 


be recovered 2 
forinjuryto execution, the purchaser thereof, or any person who may 


: the possession 
_ aftersale, etc. have succeeded to his interest, may, after his estate becomes 
absolute, recover damages for injury to the property by the 
tenant in possession, after sale and before the possession is 
delivered under the conveyance. 

- Action n not to, § 3477. s 629. An action for the recovery of real prop- — 
% eat Rienation, erty against a person in possession cannot be prejudiced by — 
"eae any alienation made by such person, either before or after the 
commencement of the action. 

; ie § 3478. s 630. In actions respecting mining claims a 


on 
ene to be proof | must be admitted of the customs, usages or regulations 


te 4 ut rs pn order may 


ing such claim; and such customs, usages or regulat; 0 
a when not in conflict with the laws of this Territory, or of 
A United States, must govern the decision of the action, 


CuHapTer IV. 


ACTIONS FOR THE PARTITION OF REAL 


‘SECTION, 


8479 Who may bring an action for 
partition. 

3480 Interest of all parties must be 
set forth in the complaint. 

3481 Persons whose conveyance is not 
of record need not be made 
parties. 

8482 Plaintiff must file notice of com— 
plaint or of pendency of the 
action. . 

8483 Summons must be directed to all 
persons interested in the prop- 


erty. 

3484 Unknown parties may be served 
by publication. 

8485 Answer of defendants, what to 
contain. 

3486 The rights of all parties may be 
ascertained in the action. 

3487 Partial partition. 

3488 Lien-holders must be made 
parties or a referee appointed 
to ascertain their rights. 

3489 Lien-holders must be notified to 

appear before the referee ap- 
pointed. 

3490 The court may order a sale or 
partition and appoint referees 
therefor. 

3491 Partition must be made accord- 
ing to the rights of the parties 
as determined by the court. 

3492 Referees must make a report of 
their proceedings. 

3493 The court may set aside or affirm 

: report and enter judgment 
thereon; upon whom judgment 
to be conclusive. 

8494 Judgment not to affect tenants 

i for years less than ten, etc. 
3495 Expenses of partition must be 
apportioned among the parties. 
$8496 A lien on an undivided interest 
Bee of any party isa charge only on 
i share assigned to such party. 
3497 Estate for life or years may be 
set off in a part of the property 
not sold, etc. 
8498 ‘Application of proceeds of sale 
of incumbered property. 

+ so Party holding other securities 

ity may be required first to ex- 
ha them. 


PROPERTY. 


SECTION. 

3500 Proceeds of sale, disposition of. 

3501 When paid into court, the cases 
may be continued for the de- 
termination of the claims of the 
parties. 

3502 Sale by referees 
public auction. 

3503 The court must direct the terms 
of sale on credit. 

3504 Referees may take securities for 
purchase money. 

3505 Tenants whose estate has been 
sold, shall receive compensa- 
tion. 

3506 The court may fix such compen- 
sation, 

3507 The court must protect unknown 
parties. 

3508 The court must ascertain and 
fix the value of future con- 
tingent or vested interests. 

3509 Terms of sale must be made 
known at the time; lots must 
be sold separately. 

3510 Who may be purchasers. 

8511 Referees must make a report of 
the sale to the court. 

3512 Ifconfirmed,conveyances may be 
executed. 

8513 Proceeding if a lien-holder be- 
come a purchaser. 

8514 Conveyances must be recorded 
and will bea bar against parties. 

3515 Proceeds of sale belonging to 


must be at 


parties unknown, how to be. 


invested, 

3516 Investment must be made in the 
name of. 

3517 When the interests of the parties 


are ascertained, securities must . 


be taken in their names, 

3518 Duties of making investments. 

3519 When unequal partition is or- 
dered; compensation may be 
adjudged in certain cases. 

3520 The share of an infant may be 
paid to his guardian. 

3521 The guardian of an insane per-— 
son may receive the proceeds 
of such party’s interest. 

3522 A guardian may consent to par-— 
tition without action and exe- 
cute releases. 


325 


+ 


nr 
+ 


326 CODE OF CIVIL PROCEDURE. 


SECTION, SECTION. 


8523 Costs of partition a lien upon 3526 Abstracts of title. 
the shares of the parceners. 3527 Who may make abstracts. 
8524 The court by consent may ap- 3528 Interest to be allowed on dis— 
point a single referee. bursements. 
3525 In actions by one of tenants in 
common, court may allow ex- 
penses, etc. 


Who may § 3479. s 635. When several co-tenants hold and are 

for partition. jn possession of real property as parceners, joint tenants or 
as tenants in common, in which one or more of them have an 
estate of inheritance, or for life, or lives, or for years, an 
action may be brought by one or more of such persons for a 
partition thereof, according to the’ respective rights of the 
persons interested therein, and for a sale of such property, 
or a part thereof if it appear that a partition cannot be made 
without great prejudice to the owners. 


Interest of all § 3480. s 636. The interests of all persons in the prop- 


arties must 


the complaint, erty, Whether such persons be known or unknown, must be 
set forth in the complaint, specifically and particularly as far 
as known to the plaintiff, and if one or more of the parties, 
or the share or quantity of interest of any of the parties, be 
unknown to the plaintiff or be uncertain, or contingent, or 
the ownership of the inheritance depend upon an executory 
devise, or the remainder be a contingent remainder, so that 
such parties cannot be named, that fact must be set forth in 


the complaint. 


swh ¢ . 
Bectence ie § 3481. s 637. No person having a conveyance of or 
not of record ans ° A 
need not be claiming a lien on the property, or some part of it, need be 
made parties. - 3 
made a party to the action unless such conveyance or lien ap- 


pear of record. 
Fiaintiff must § 3482. s 638. Immediately after filing the complaint 


file noti 
complaint oF in the district court, the plaintiff must file with the recorder 
the action. of the county, or of the several counties in which the prop- 
erty is situated, either a copy of such complaint or notice of 
the pendency of the action, containing the names of the par- 
: ties, so far as known, the object of the action, and a descrip- 
tion of the property to be affected thereby. From the time of 


the filing it shall be deemed notice to all persons. 
Summons _ § 8483. s 639. The summons must be directed to all the 


must be di- 


rected toall joj ] : 
rooted to ali. Joint tenants, and tenants in common, and all persons 


ested in the 1 i 4 1 ‘ 
property. Having any interest in, or any liens of record by mortgage, 


. judgment, or otherwise, upon the property, or upon any par-— 
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ticular Bertion thereof, and generally to all persons unknown 
_who have or claim any interest in the property. 
§ 3484. 3 640. Ifa party having a share or interest is Unknown par- 
unknown, or any oneof the known parties reside out of the Ter- ;¢ryed Py pub- 


lication. 

ritory, or cannot be found therein, and such fact is made to 
appear by affidavit, the summons may be served on such 
absent or unknown party by publication, as in other cases. 
When publication is made, the summons, as published, must 
be accompanied by a brief description of the property which 
is the subject of the action. 

§ 3485. s 641. The defendants who have been person- answer of de- 
ally served with the summons, and a certified copy of the i cosaet i 
complaint, or who have appeared without such service, must 
set forth in their answers, fully and particularly, the origin, 
the nature, and the extent of their respective interests in the 
property, and if such defendants claim a lien on the property 
by mortgage, judgment or otherwise, they must state the 
original amount and date of the same, and the sum remain- 
ing due thereon, also whether the same has been secured in 
any other way or not, and if secured, the extent and nature 
of such security, or they are deemed to have waived their 
rights to such lien. 

§ 3486. s 642. The rights of the several parties, plain- rhe rights of 


. all parties ma 
tiff as well as defendant, may be put in issue, tried and deter- be ascertaine 


mined by such action; and;when a sale of the premises ip ee 

necessary, the title must be ascertained by proof, to the satis- 

faction of the court, before the judgment of sale can be made, 

and where service of the complaint has been made by publi- 

cation, like proofs must be required of the right of the absent 

or unknown parties, before such judgment is rendered; 

except that where there are several unknown persons having . 

an interest in the property, their rights may be considered to- 

gether in the action, and not as between themselves. 

§ 3487. s 643. Whenever from any cause it is in the partial par- 

- opinion of the court, impracticable, or highly inconvenient to "“°™ 

make a complete partition, in the first instance, among all 

the parties in interest, the court may first ascertain and de- . 
termine the shares or interests respectively held by the orig- Bee 0 
inal co-tenants, and thereupon adjudge and cause a partition 
to be made, as if such original co-tenants were the parties, 
Geen sole parties in interest, and the only parties to the action, 
d Brepetter may proceed in like manner to adjudge and + 


0 EER 


Lien-holders 
must be made 
parties, ora 
referee ap- 
pointed to 
ascertain 
their rights. 


Lien-holders 
must be noti- 
fied to ie taal 
before t 

Pon referee ap- 
ss pointed. 


my ‘partition aaa 
- appoint ref- 


_ Phe court may 
order a sale or 


certained and allotted, as between those cladsalaagl under > 
original tenant to whom the same shall have been so set. apart, 
or may allow them to remain tenants in common thereof as . 
they may desire. 

§ 3488. s 644. If it appears to the court by the certifi- 
cate of the county recorder, or clerk, or by the sworn or veri- 
fied statement of any person who may have examined or 
searched the records, that there are outstanding liens, or in- 
cumbrances of record upon such real property, or any part 
or portion thereof, which existed and were of record at the 
time of the commencement of the action, and the persons hold- 
ing such liens are not made parties to the action, the court must 
either order such persons to be made parties to the action by 
an amendment or supplemental complaint, or appoint a referee 
to ascertain whether or not such liens or incumbrances have 
been paid, or if not paid, what amount remains due thereon, 
and their order among the liens on incumbrances severally 
held by such persons and the parties to said action, and 
whether the amount remaining due thereon has been secured 
in any manner; if secured, the nature and extent of the 
security. 

§ 3489. s 645. The plaintiff must cause a notice to be 
served a reasonable time previous to the day for appearance 
before the referee appointed, as provided in the last section, 
on each person having outstanding liens of record who is not 
a party to the action, to appear before the referee at a speci- 
fied time and place to make proof, by his own affidavit, or 
otherwise, of the amount due or to become due, contingently 
or absolutely, thereon. In case such person be absent, or his 
residence be unknown, service may be made by publication 
or notice to his agents, under the direction of the court, in 
such manner as may be proper. The report of the referee 
thereon must be made to the court, and must be confirmed, 
modified, or set aside, and a new reference ordered, as the 
justice of the case may require. 

§ 3490. s 646. If it be alleged in the complaint, and 
established by evidence, or if it appear by the evidence with- | 


_ erees therefor. Out such allegation in the complaint, to the satisfaction of the — a 


court, that the property, or any part of it, is 80 eituated that ‘ 


aa 


oy ea Wee. 
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the requisite proofs being made, it must order a partition ac- 
cording to the respective rights of the parties, as ascertained 
by the court, and appoint three referees therefor; and must 
designate the portion to remain undivided for the owners 
whose interests remain unknown or are not ascertained. 

§ 3491. s 647. In making the partition, the referees partition must 
must divide the property and allot the several portions thereof cording to the 
to the respective parties; quality and quantity relatively con- parties aa de 
sidered, according to the respective rights of the parties, as the court. 
determined by the court, pursuant to the provisions of this 
Chapter, designating the several portions by proper land- 
marks, and may employ a surveyor, with the necessary assist- 
ants to aid them. 

§ 3492. 8 648, The Teferees must make a report of Referee must, 
their proceedings, specifying therein the manner in which of ae 
they executed their trust and describing the property divided 
and the shares allotted to each party, with a particular de- 
scription of each share. 

§ 3493. s 649. The court may confirm, change, modify The court ma 


- 3 : set aside or at- 
or set aside the report, and, if necessary, appoint new eal ort, 


nd enter 
referees. Upon the report being confirmed, judgment must judgment 
2 thereon. 


be rendered that such partition be effectual forever, which 
judgment is binding and conclusive. 

1. On all persons named as parties to the action, and }pov whom 
their legal representatives who have at the time any interest P¢ conclusive 
in the property divided, or any part thereof, as owners in 
fee, or as tenants for life or for years, or as entitled to the 
reversion, remainder, or the inheritance of such property, or 
of any part thereof, after the determination of a particular 
estate therein, and who by any contingency may be entitled 
to a beneficial mterest in the property, or who have an 
interest in any undivided share thereof as tenants for years 
or for life. 

2. On all persons interested in the property who may 
-be unknown, to whom notice has been given of the action for 
partition by publication; and, 

8, On all other persons claiming from such parties or 
persons, or either of them. And no judgment is invalidated 
by reason of the death of any party before final judgment or 
_ decree; but such judgment or decree is as conclusive against 
the heirs, legal representatives, or assigns of such decedent, 


as if it had been entered before his death. 


Ne iy) 
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Judgment not § 3494. 8 650. The judgment does not affect tenants 


to atfect ten- ‘ 

ants for years for years, less than ten, to the whole of the property which 

ba: is the subject of the partition. 

Expenses of § 3495. s 651. The expenses of the referees, including 

aeapEer: those of the surveyor and his assistants, when employed, must 

joned among . 

theparties. be ascertained and allowed by the court, and the amount 
thereof together with the fees allowed by the court in its dis- 
cretion to the referees, must be apportioned among the 
different parties to the action equitably. 

A lien on an § 3496. 3652. When a lien is on an undivided interest 


undivided in- 


terestofany or estate of any of the parties, such lien, if a partition be 
party isa 7 


charge only made, shall henceforth be a charge only on the share assigned 

ate’ °" to such party, but such share must be first charged with its 
just proportion of the costs of the partition, in preference to 
such lien. 

ee. ser lite § 3497. s 653. When a part of the property only is 

rettofie “Ordered to be sold, if there be an estate for life or years 

proper, "°t in an undivided share of the whole property, such estate 
may be set off in any part of the property not ordered to 
be sold. 

Application of § 3498. s 654. The proceeds of the sale of the encum- 


proceeds of 


sale of in bered property must be applied under the direction of the 
property. court, as follows: 

1. To pay its just proportion of the general costs of 
the action. 

2. To pay the costs of the reference. 

3. To satisfy and cancel of record the several liens to 
their order of priority, by payment of the sums due and to 
become due; the amount due to be verified by affidavit at the 
time of payment. , 

4, The residue among the owners of the property sold, 
aecording to their respective shares therein. 

Party holding § 3499. s 655. Whenever any party to an action who 


h i- 
ties may be ré- holds a lien upon the property, or any part thereof, has other 


quired first to 
exhaust thei. securities for the payment of the amount of such lien, the 
court may, in its discretion, order such securities to be ex- 
hausted before a distribution of the proceeds of sale, or may 
order a just reduction to be made from the amount of the 
lien on the property on account thereof. 
Proceeds of § 3500. s 656. The proceeds of sale, and the securities 


tion of. taken by the referees, or any part thereof, must be distrib- 
uted by them to the persons entitled thereto, whenever the 


ee a 
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court so directs. But in case no direction be given, all of 
*such proceeds and securities must be paid into court, or de- 
posited therein, or as directed by the court. 

§ 3501. s 657. When the proceeds of the sale of any When paid 


into court the 


share or parcel belonging to persons who are parties to the cause may be 
5 continued for 


action, and who are known, are paid into court, the action the determin. 


may be continued as between such parties, for the determina- (aynsof the 
tion of their respective claims thereto, which must be ascer- 

tained and adjudged by the court. Further testimony may 

be taken in court, or by a referee at the discretion of the 

court, and the court may, if necessary, require such parties 

to present the facts or law in controversy, by pleadings as in 

an original action. 

§ 3502. s 658. All sales of real property, made by ref- Sale by refer: 
erees under this Chapter, must be made at public auction to Pebleauction, 
the highest bidder, upon notice published in the manner re- 
quired for the sale of real property on execution. The notice 
must state the terms of sale, and if the property, or any 
part of it, isto be sold subject to a prior estate, charge or 
lien, that must be stated in the notice. 

§ 3508. s 659. The court must in the order for sale, The court 


: ° * 5 must direct 
direct the terms of credit which may be allowed for the pur- the terms of 


chase money of any portion of the premises of which it may SS ee 
direct a sale on credit, and for that portion of which the pur- 

chase money is required by the provisions hereinafter con- 

tained, to be invested for the benefit of unknown owners, 

minors, or parties out of the Territory. 

§ 3504. s 660. The referees may take separate mort- Referees may . 
gages and other securities for the whole or convenient por- {er Parchase 
tions of the purchase money, of such parts of the property 
as are directed by the court to be sold on credit, for the 
shares of any known owner of full age, inthe name of such 
owner and for the shares of a minor in the name of the 
guardian of such minor, and for other shares, in the name of 
the clerk of the court, and his successors in office. 


§ 3505. s 661. The person entitled to a tenancy for life renants 


S ‘ 2 whose estate 
or years, whose estate has been sold, is entitled to receive has been sola 


such sum as may be deemed a reasonable satisfaction for compensation. 
y ‘such estate, and which the person so entitled may consent 
to accept instead thereof, by an instrument in writing, filed 
with the clerk of the court. Upon the filing of such con- 


te ra 


Phe court 
muaty fix such 
compensation. 


The court 
must protect 
ie a un- 


, The court 
_—- Taust ascer- 
‘ tain and se- 


of future con- 
tingent or 

) vested inter- 
ests. 


Terms of sale 
must be made 
nda at the 
time. Lots 
must be soul 
separately. 


; Who may not 
be purchasers, 


. _ make a report 
of the sale to 
‘ Np _ the court. 


conveyances 
may be exe- 


a cure the value 


_ Referees must 


sent, the clerk must enter aie same : it the m 
court, me hy Nee 

§ 3506. s 662. If such consent be not given, filed and 
entered, as provided in the last section, at or before a judg- 
ment of sale is rendered, the court must ascertain and deter- 
mine what proportion of the proceeds of the sale, after de- 
ducting expenses, will be a just and reasonable sum to be 
allowed on account of such estate, and must order the same 
to be paid to such party, or deposited in the court for him, as 
the case may require. 

§ 3507. 3 663. If the person entitled to such estate for 
life or years be unknown, the court must provide for the pro- 
tection of their rights in the same manner, as far as may be, 
as if they were known and had appeared. 

§ 3508. s 664. In all cases of sales, when it appears 
that any person has a vested or contingent future right or 
estate in any of the property sold, the court must ascertain 
and settle the proportional value of such contingent or vested 
right or estate, and must direct such proportion of the pro- 
ceeds of the sale to be invested, secured or paid over, 
in such manner as to protect the rights and interests of the 
parties. 

§ 3509. s 665. In all cases of sales of property, the 
terms must be made known at the time, and if the premises 
consist of distinct farms or lots, they must be sold separ- 
ately. 

§ 3510. s 666. Neither of the referees, nor any person 
for the benefit of either of them, can be interested in any 
purchase; nor can a guardian of a minor party be interested 
in the purchase of any real property, being the subject of 
the action, except for the benefit of the minor. All sales 
contrary to the provisions of this section are void. 

§ 3511. s 667. After completing asale of the property, 
or any part thereof ordered to be sold, the referee must re- _ 
port the same to the court, with a description of the different 
parcels of land sold to each purchaser; the name of the — 
purchaser; the price paid or secured; the terms and condi- 
tions of the sale; and the securities, if any, taken. The re- " 
port must be filed in the office of the clerk of the court. _ 

§ 3512. s 668. If the sale be confirmed by the court, 
order must be entered, directing the referees to execut 
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te 


hi ch thes are Levsby authorized to do. Such order may 
also give direction to them respecting the disposition of the 
ge bhi of the sale. 

§ 38513. s 669. When a party is entitled to a share of Froccodipg tt 
the property, or an incumbrancer entitled to have his lien paid emis Gc 
out of the sale, becomes a purchaser, the referees may take 
his receipt for so much of the proceeds of the sale as belongs 
to him. 

§ 3514. s 670. The conveyances must be recorded in Conveyances 


tbe re 
the county where the premises are situated, and shall be a bar cordedand 


against all persons interested in the property in any way, who against par 
shall have been named as parties in the action, and against all 
such parties or persons as were unknown, if the summons ; 
was served by publication, and against all persons claiming 
under them, or either of them, and against all persons baving 
unrecorded deeds or liens at the commencement of the action. 

§ 3515. 3671. When there are proceeds of a sale Proceedsof 


5 sale belonging 
belonging to an unknown owner, or to a person without the to parties un- 


known, how 
Territory, who has no legal representative within it, the same tobe invested. 
must be invested in securities at interest for the benefit of 
the persons entitled thereto. 

§ 3516. s 672. When the security of the proceeds of Investment 
sale is taken, or when an investment of any such proceeds is in the meine of 
made, it must be done, except as herein otherwise provided, 
in the name of the recorder of the county where the papers 
are filed, and his successors in oflice; who must hold the 
same for the use and benefit of the parties interested, subject 
to the order of the court. 

§ 3517. s 673. When security is taken by the referees when the in. 


, : : : t 
on a sale, and the parties interested in such security, by an ie i 
> aa 5 ; scertained 
instrument in writing under their hands delivered to the sosurities 
must be taken 
referees, agree upon Gus shares and proportions to which they in their names. 


are respectively entitled, or when shares and proportions 


have been previously adjudged by the court, such securities 


must be taken in the names of, and payable to, the parties 
respectively entitled thereto and must be delivered to such 
parties upon their receipt therefor. Such agreement and re- 
ceipt must be returned and filed with the clerk. 


§ 3518. s 674. The recorder in whose name a security paties of mak- 
ing invest- 


ds taken, or by whom an investment is made, and his succes- ents, 


sin office, must receive the interest and principal as it 
iad due, and apply and invest the same as the court may 


’ 
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direct, and must deposit with the county treasurer all securi- 
ties taken, and keep an account in a book provided and kept 
for that purpose, in the recorder’s office, free for inspection 
by all persons, of investments and moneys received by him 
thereon, and the disposition thereof. ; 


When unequal § 3519. 8675. When it appears that partition cannot 
partition is j d ‘ 
ordered. be made equally between the parties according to their respec- 


tive rights, without prejudice to the rights and interest of some 
of them, and a partition be ordered, the court may adjudge 
compensation to be made by one party to another, on account 
Compensation of the inequality; but such compensation shall not be required 
fatiged fo cez to be made to others by owners unknown, nor by a minor, 
smmepse* unless it appears that such minor has personal property 
sufficient for that purpose, and that his interest will be pro- 
moted thereby. And in all cases the court has power to make 
compensatory adjustment between the respective parties, 
according to the ordinary principles of equity. 
he share of § 3520. s 676. When the share of a minor is sold, the 


an infant may 


be paid to his proceeds of the sale may be paid by the referee making the 


guaraae sale to his general guardian, or the special guardian appointed 
for him in the action, upon giving the security required by 
law or directed by order of the court. 

The guardian § 3521. 3677. The guardian who may be entitled to 


of an insane 


personmay the custody and management of the estate of an insane person, 
receive the D 


Pek partys OF Other person adjudged incapable of conducting his own 
prcete affairs, whose interest in real property has been sold, may 
receive, in behalf of such person, his share of the proceeds 
of such real property, from the referees, on executing with 
sufficient sureties an undertaking approved by the judge of 
the court, that he will faithfully discharge the trust reposed 
in him, and will render a true and just account to the person 


entitled, or to his legal representative. 


A guardian § 3522. 3678. The general guardian of a minor, and 
may consent 


to partition the guardian entitled to the custody and management of the 


action and estate of an insane person, or other person adjudged incapable 
poorest of conducting his own affairs, who is interested in real estate 
held in joint tenancy, or in common, or in any other manner : 
so as to authorize his being made a party to an action for the 
partition thereof, may consent to a partition without action, 
and agree upon the share to be set off to such minor, or other 


person entitled, and may execute a release in his behalf to the 


‘? 
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ik owners of the shares of the parts to which they may be 
. respectively entitled, upon an order of the court. 

§ 3523. 8 679. The costs of partition, including reason- Costs of ae 
able counsel fees, expended by the plaintiff or either of the upon the | 
defendants, for the common benefit, fees of referees and Parceners. 
other disbursements, must be paid by the parties repectively 
entitled to share in the lands divided, in proportion to their 
respective interests therein, and may be included and specified 
in the judgment. In that case they shall be a lien on the 
several shares, and the judgment may be enforced by execu- 
tion against such shares, and against other property held by 
the respective parties. When however, litigation arises 
between some of the parties only, the court may require the 
expenses of such litigation to be paid by the parties thereto, 
or any of them. 

§ 3524. 3s 680. The court with the consent of the Par- The cours by 
‘ties, may appoint a single referee, instead of three referees, specie 
in the proceedings under the provisions of this Chapter, and 
the single referee, when thus appointed, has all the powers 
and may perform all the duties required of the three referees. 

§ 3525. 3 681. If it appear that other actions or pro- In actions by 


one of tenants 


ceedings have been necessarily prosecuted or defended by in common, 
court may 


any one of the tenants in common, for the protection, con- ower... 

firmation, or perfecting of the title, or setting the boundaries, 

or making a survey or surveys of the estate partitioned, the 

court shall allow to the parties of the action who have paid 

the expenses of such litigation or other proceedings, all the 

expenses necessarily incurred therein, including counsel fees, 

which shall have accrued to the common benefit of the other 

tenants in common, with interest thereon from the date of 

making the said expenditures, and the same must be pleaded 

and allowed by the court and included in the final judgment, 

and shall be a lien upon the share of each tenant respectively, 
in proportion to his interest, and shall be enforced in the 
game manner as taxable costs of partition are taxed and 
 eollected. 
com § 3526. 3 682. If it appear to the court that it was apstractot 
-_ neéessary to have made an abstract of the title to the property bec 
i to ie partitioned, and such abstract shall have been procured Yeo 
Bs _ by the plaintiff, or if the plaintiff shall have failed to have 
the same made before the commencement of the action, and Lae 
y one of the defendants shall have had such abstract after- a 

kde 


ie , rea bs 


Who may 


make abstract, 


Interest to be 


allowed on dis- 


bursements. 
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ward made, the cost of the abstract with interest thereon 
from the time the same is subject to the inspection of the 
respective parties to the action, must be allowed and taxed. 
Whenever such abstract is procured by the plaintiff before 
the commencement of the action, he must file with his com- 
plaint a notice that an abstract of the title has been made, and 
is subject to the inspection and use of all the parties to the 
action, designating therein where the abstract will be kept for 
inspection. But if the plaintiff shall have failed to procure 
such abstract before commencing the action, and any defend- 
ant shall procure the same to be made, he shall, as soon as he 
has directed it to be made, file a notice thereof in the action 
with the clerk of the court, stating who is making the same 
and where it will be kept when finished. The court, or the 
judge thereof, may direct, from time to time, during the pro- 
gress of the action, who shall have the custody of the abstract. 

§ 38527. s 683. Theabstract mentioned in the last preced- 
ing section may be made by any competent searcher of records, 
and need not be, certified by the recorder or other officer, but 
instead thereof, it must be verified by the affidavit of the per- 
son making it, to the effect that he believes it to be correct; 
but the same may be corrected, from time to time, if found 
incorrect under the directions of the court. 

§ 3528. s 634. Whenever, during the progress of the 
action for partition, any disbursement shall have been made, 
under the direction of the court, or the judge thereof, by 
a party thereto, interest must be allowed thereon from the 
time of making such disbursement. 
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CHAPTER V. 


ACTION FOR THE USURPATION 


SECTION, 


8529 Actions may be brought against 
any party usurping, etc., any 
office or franchise. 

3530 Name of person entitled to of- 
fice may be set forth in the 

; complaint. 

3531 Judgment may determine the 
rights of both incumbent and 
claimant. 


OF AN OFFICE OR FRANCHISE, 


SECTION. 

3533 Damages may be recovered by 
successful applicant, 

3534 When several persons claim the 
same office, etc, 

3535 If defendant found guilty, what 
jucgment to be rendered against 
him. 

3536 Undertakings, when required in 
actions for usurpation. 


3532 When rendered in favor of ap- 
plicant. 


§ 3529. s 691. An action may be brought in the name actions may 


“- y P be b ht 
of the people of this Territory against any person who usurps, saunas 5 


intrudes into, holds or exercises any office or franchise, real Paw, ten et 
Feige Ree . . ; office or fran- 

or pretended, within this Territory, without authority of law. chise. 
Such action shall be brought by the prosecuting attorney of 
the proper county, when the office or franchise relates to a 
county, precinct or city, and when such office or franchise re- 
lates to the Territory, by the United States district attorney ; ; 
and it shall be the duty of the proper oflicer, upon proper 
showing, to bring such action whenever he has reason to be- 
lieve that any such office or franchise has been usurped, in- 
truded into, held or exercised without authority of law. Any 
person rightfully entitled to an office or franchise may bring an 
. action in his own name against the person who has usurped, 
intruded into, or who holds or exercises the same. 

§ 3530. s 692. Whenever such action is brought in the Name ot 


. s 2 person enti- 
name of the people of the Territory, the prosecuting officer ted to office 


t- 4 


may be set 
at the request of the person entitled to the office or franchise, forih im the % 
_ in addition to the cause of action in behalf of the people of aS 


the Territory, may set forth the name of the person so en- ia 
titled, with a statement of his right thereto, and in such case, oe 
upon proof by affidavit that the defendant has received fees me) 


al 


_ or emoluments belonging to the office, and by means of usur- 


court wherein the case is pending, for the arrest of such Mos, 
r t Loe : 
ndant, and holding him to bail; and thereupon he may Ca 

i st, ; pte ee NE: gaat 
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be arrested and held to bail, in ‘he same ae 
the same effect, and subject to the same ‘rights, a i 
ties, as in other civil actions where the defendant is sub pet 
to arrest. 
Judgment may § 3531. s 693. In every such case judgment may be 


Bic  ‘Fetabent” rendered upon the right of the defendant, and also upon 


“i the right of the party so alleged to be entitled, or only upon 
fon, the right of the defendant, as the form of the action and 
a justice may require. 

When ren. § 3532. 3 694. If the judgment be rendered upon the 


dered in f : 
of applicant. right of the person so alleged to be entitled, and the same 


be in favor of such person, he shall be entitled, after tak- 


pA ing the oath of office and executing such official bond ds 
Rasa) may be required by law, to take upon himself the execution 
a ‘ of the office. 

Damages may § 3533. s 695. If judgment be rendered upon the right 


pe) b d 
aw by successful of the person so alleged to be entitled, in favor of such per-_ 
he 


a) 

SS son, he may recover, by action, the damages which he may 
have sustained by reason of the usurpation of the office by 
the defendant. 


When several § 3534. s 696. When several persons claim to be en- 
ersons Claim 


Office, ete. a L : 
Bs? brought against all such persons, in order to try their respec- 


tive rights to such office or franchise. 
1 Sa § 3535. s 697. When a defendant, against whom such 
‘ae: Soa etement action has been brought, is adjudged guilty of usurping or 
: against hin, intruding into, or sindnwtedly holding any office, franchise or 
privilege, judgment must be rendered that such defendant be 
excluded from the office, franchise or privilege, and that he 
pay costs of the action. The court may also, in its discre- 
tion, in actions to which the people of the Territory are a 
party, impose upon the defendant a. fine not exceeding five 
thousand dollars, which fine, when collected must be Lael a 
Y into the treasury of the Territory. 
‘Untertaking § 3536. s 698. When the action is brought upon bia 
Wee crunoe tor information or application of a private party, the posecating 
officer may require such party to enter into an undertakin 
with sureties to be approved by the said “a contlitioned 


i 4 peurpation. 


the same titled to the same office or franchise, one action may be- ; 
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OF PROCEEDINGS IN JUSTICES’ COURTS. 


CHAPTER I. 


PLACK OF TRIAL OF ACTIONS IN JUSTICES’ COURTS. 


SECTION. SECTION. 

3537 Actions, when may be com- 3541 Proceedings after order changing 
menced. place of trial. 

3538 Place of trial may be changed in 3542 Effect of order changing place 
certain cases. of trial. 

3539 Limitations on the right to 3543 Transfer of cases to the district 
change. court. 


3540 To what court transferred. 


§ 3537. s 701. Actions in justices’ courts must be com- actions, when 
menced subject to the right to change the place of trial, as in arsed, 
this Chapter provided, and must be tried: 

1. If there is no justice’s court for the precinct or city 
in which the defendant resides, in any city or precinct of the 
county in which he resides. 

2. When two or more persons are jointly, or jointly 
and severally bound in any debt or contract, or otherwise 
jointly liable in the same action, and reside in different pre- 
eincts or different cities of the same county, or in different 
counties; in the precinct or city in which any of the persons 
liable may reside. 

'3. In eases of injury to the person or property, in the 
precinct or city where the injury was committed or where the 
defendant resides. 

4. If for the recovery of personal property, or the 

value thereof, or damages for taking or detaining the same, 
in the precinct or city in which the property may be found, wi 
or in which the property was taken, or in which the defend- 
ants reside. _ 
Ve When the defendant is a non-resident of the county, 
precinct or city wherein he may be found. 
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6. When the defendant isa non-resident of the Terri- 
tory, in any precinct or city in the Territory. 

7. When a person has contracted to perform an obliga- 
tion at a particular place and resides in another county, pre- 
cinct or city, in the precinct or city in which such obligation 
is to be performed, or in which he resides. 

8. When the parties voluntarily appear and plead 
without summons, in any precinct or city in the Territory. 

9. In all other cases: In the precinct or city in which 
the defendant resides. 

§ 3538. s 702. The court may at any time before the trial, 

on motion, change the place of trial in the following cases. 

1. When it appears to the satisfaction of the justice be- 
fore whom the action is pending, by affidavit of either party, 
that such justice is a material witness for either party. 

2. When either party makes and files an affidavit that he 
believes that he cannot have a fair and impartial trial before 
such justice, by reason of the interest, prejudice, or bias of the 
justice. 

3. When from any cause the justice is disqualified from 
acting. 

4. When the justice is sick or unable to act. 

§ 3539. s 703. The place of trial cannot be changed on 
motion of the same party more than once, upon any or all the 
grounds specified in the first and second subdivisions of the 
preceding sections. ) 

§ 3540. 3 704. When the court orders the place of trial 
to be changed, the action must be transferred for trial to a 
court the parties may agree upon, and if they do not so agree, 
then to another justice’s court in the same county. 

§ 3541. s 705. Afteran order has been made, transfer- 
ring the action for trial to another court, the following pro- 
ceedings must be had: 

1. The justice ordering the transfer, must immediately 
transmit to the justice of the court to which it is transferred, 
on payment by the party applying, of all costs that have 
accrued, all the papers in the action, together with a_ 
certified transcript from his docket, of the proceedings 
therein. 

2. Upon the receipt by him of such papers, the justice 
of the court to which the case is transferred, must issue a 
notice, stating when and where the trial will take place, 
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. which notice must be served upon the parties at least one day 
before the time fixed for trial. 

. § 3542. s 706. From the time of the order changing caceatad order 
the place of trial is made, the court to which the action is P!#°¢ of "ial. 
thereby transferred, has the same jurisdiction over it as 
though it had been commenced in such court. 

§ 3543. s 707. The parties to an action in a justice’s Transfer ot 
court, cannot give evidence upon any questions which involve district court. 
the title or possession of real property or which involve the “"”" *"*** 
legality of any tax, impost, toll, or municipal fine, nor can 
any issue presenting such question betried by such court, and 
if itappear from the answer of the defendant, verified by his 
oath or that of his agent or attorney, that the determination 
of the action will necessarily involve the question of title or 
possession to real property, or involve the legality of any 
tax, impost, toll, or municipal fine, the justice must suspend 
all further proceedings in the action, and certify the plead- 
ings, and if any of the pleadings are oral, a transcript of the 
same, from his docket to the clerk of the district court of 
the district in which said justice’s precinct is situated, and 
from the time of filing such pleadings or transcript with the 
clerk, the district court has over the action the same jurisdic- 
tion as if it had been commenced therein; Provided, That in 
eases of forcible entry and detainer, of which justices’ courts 
have jurisdiction, any evidence otherwise competent, may be 
given, and any question properly involved therein, may be 
determined. 


342 CODE OF CIVIL PROCEDURE. — 


Cuaprer II. 


MANNER OF COMMENCING ACTIONS IN JUSTICES’ COURTS. 


SECTION. SEcTION. 
3544 Actions, how commenced, 3550 Time for appearance of defend- 
3545 Summons may issue within a ant. 

year. 3551 Alias snmmons. 


3546 Defendant may waive summons. 3552 Same. 
3547 Parties may appear in person or 2553 Summons, limitations on service 


by attorney. of. 
3548 When guardian necessary, how 38554 Summons, by whom and how 
appointed, served. 
38549 Summons, how issued, directed 3555 When justice may fix day for 
and what to contain. trial; hours of appearance. 
Actions, how § 3544. s 712. Anaction in a justice’s court is com- 
commenced. ays ° 
menced by filing a complaint. 
Sammons may § 3545. s 713. The court must indorse on the com- 
a year. plaint the date upon which it was filed, and at any time with- 
in one year thereafter, the plaintiff may have summons 
issued. 
Defendant § 3546. s 714. At any time after the complaint is filed, 
may waive 


summons. the defendant may, in writing, or by appearing and pleading, 
wave the issuing of summons. 

Parkien may § 3547. s 715. Parties in justices’ court may appear 

terson orby abd act in person, or by attorney, and any person except the 

meee officer by whom the summons or jury process was served, may 
act as attorney. 

When guard § 3548. s 716. When a minor, insane, or incompetent 

how appointed person is a party, he must appear either by his general guar- 

dian, if he have one, or by a guardian ad litem appointed by 

the justice. When a guardian ad litem is appointed by the 

justice, he must be appointed as follows: 

1. If the minor, insane, or incompetent person be 
plaintiff, the appointment must be made before the sum- 
mons is issued, upon the application of the infant, if he be 
of the age of fourteen years; if under that age, or if msane, 
or incompetent, upon the application of a relative or 
friend. : » PER 

2. If the minor, insane, or incompetent person be de- 
fendant, the appointment must be made at the time the sum- 
mons is returned, or before the answer, upon the application 
of the minor if he be of the age of fourteen years, and ap- 
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ply at the time or before the summons is returned. If he be 


under the age of fourteen, or be insane or incompetent, or 
neglect so to apply, then upon the application of a relative or 


friend or any other party to the action, or by the justice on 
his own motion. 
§ 3549. s 717. The summons must be directed to the Summons, how 


’ . 5 < issued, di- 
defendant, and signed by the justice, and must contain: rected, and 


what to con- 

1. The title of the court, name of the county and ». 
the city or precinct in which the action is commenced, and the 
names of the parties thereto. 

2. A sufficient statement of the cause of action, in gen- 
eral terms, to apprise the defendant of the nature of the 
claim against him. 

3. A direction that the defendant appear and answer 
before the justice, at his office, as specified in section 718 of 
this Code. 

4, -In an action arising on a contract for the recovery of 
money or damages only, a notice, that unless the defendant 
so appear and answer, the plaintiff will take judgment for the 
sum claimed by him (stating it). 

5. In other actions, a notice that unless the defendant 
so appear and answer, the plaintiff will apply to the court for 
the relief demandéd. If the plaintiff has appeared by attor- 
ney, the name of the attorney must be indorsed upon the 
summons. 

§ 3550. s 718. ‘The time specified in the summons for Time for ap- 
the appearance of the defendant must be as follows: efendant. 

1. If an order of arrest is indorsed upon the summons 
forthwith. 

2. In all other cases the summons must contain a direc- qime for ap- 
tion that the defendant must appear and answer the com-efendant. 
plaint within five days after the service of summons, if the Meh 118% 
summons is served in the city or precinct in which the action 
is brought, within ten days if served out of the precinct or 
city, but in the county in which the action is brought; 
and within twenty days if served elsewhere. 

§ 3551. s 719. If the summons is returned without be- sjiassum- 
ing served upon any or all of the defendants, the justice, "°"*: 
upon the demand of the plaintiff, may issue an alias summons 


_ in the same form as the original, except that~he may fix the 


time for the appearance of the defendant at a period not to 


hat exceed ninety days from its date. 
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Same. § 3552. s 720. The justice may, within a year from the 
date of the filing of the complaint, issue as many alias sum- 
monses as may be demanded by the plaintiff. 

Summons, lim- § 3553. s 721. The summons cannot be served out of 

service of. the county in which the action is commenced, except, when 

the action is brought upon a joint contract or obligation of 
two or more persons, who reside in different counties, and 
the summons has been served upon the defendant, resident 
of the county, in which case the summons may be seryed upon 
the other defendant out of the county; and except, also, 
when an action is brought against a party who has contracted 
to perform an obligation at a particular place, and resides in 
a different county, in which case sammons may be served in 
the county where he resides; and except, also, where an 
action is brought for injury to person or property, and the 
defendant resides in a different county; in which case sum- 
mons may be served in the county where the defendant re- 
sides. 

March 11, 1886, § 3554. s722. The summons may be served by any 

Summons, by F; A 

whom and sheriff or constable of the county, or marshal of the city in 
which the service is made; or by any male resident, over the 
age of twenty-one years, not a party to the suit, within the 
county wherein the action is brought, and must be served and 
returned as provided in actions commenced in the district 
court, except that a copy of the complaint need not be served 
with the summons; or it may be served by publication, and 
the sections of this Code providing for the publication of sum- 
mons issued out of the district court are applicable to the jus- 
tices’ court, the necessary changes and substitutions being made 
therein. Whenthe summons is served by the sheriff or con- 
stable or marshal of the city, it must be returned with his 
certificate of service; but when by a prreins citizen, by his affi- 
davit of service. 

Sede ace tor § 3555. s 723. When all the partiaell served with pro, 

irae cess shall have appeared, or some of them have appeared, and 

; the remaining defendants have made default, the justice must 
fix a day for the trial of said cause and notify the plaintiff and 

Sole liam the defendants who have appeared, thereof. The parties are 

March 11,188. entitled to one hour in which to appear after the time fixed by 
the justice, but are not bound to remain longer than that time- 
unless both parties have appeared, and the justice being 
present is engaged in the trial of another cause. 
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Cuarpter III. 


PLEADINGS IN JUSTICES’ COURTS. 


SECTION. SECTION. 

3556 Form of pleading. 3562 When plaintiff may demur to 
8557 Pleadings. answer. 

3558 Complaint defined. 3568 Proceedings on demurrer. 

8559 When may demur. 3564 Amendment of pleadings. 

3560 Answer. 3565 Answer to demurrer to amend 
8561 If the defendant omits to set up pleadings. 


counter claim. 


§ 3556. s 728. Pleadings in a justice’s court: Form of plead- 

1. Are not required to be in a particular form; but” 
must be such as to enable a person of common understanding 
to know what is intended. 

2. May, except the complaint, be oral or in writing. 

3. Need not be verified unless otherwise provided in this 
Code. 

4. If in writing, must be filed with the justice. 

5. If oral, an entry of their substance must be made in 
the docket. 

§ 3557. s729. The pleadings are: Pleadings. 

1. The complaint of the plaintiff. 

2. The demurrer to the complaint. 

3. The answer by the defendant. 

4. The demurrer to the answer. 

§ 3558. 8s 730. The complaint in justices’ courts is a complaint 
concise statement in writing of the facts constituting the yrare 11, 1806, 
plaintiff's cause of action; or the original account, note, 
bill, bond, or instrument, or a copy thereof, upon which the 
action is based, which shall be deemed a complaint. 

§ 3559. 8731. The defendant may at any time before When mayde- 
answering, demur to the complaint. 

§ 3560. s 732. The answer may contain a denial of any answer. 
or all of the material facts stated in the complaint, which the 

_ defendant believes to be untrue, and also a statement, in a 
_ plain and direct manner, of any other facts constituting a de- 
_ fense or counter claim, upon which an action might be 
% brought by the defendant against the plaintiff in a justice’s 
court. 

Be aN ech 
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If the defend- § 3561. s 733. If the defendant omit to set up acounter 

set up counter claim in the cases mentioned in the last section, neither he 
nor his assignee can afterwards maintain an action against the 
plaintiff therefor. 

ae adores to § 3562. s 734. When the answer contains new matter 

wg in avoidance, or constituting a defense or a counter claim, the 
plaintiff may, at any time before trial, demur to the same 


for insufficiency, stating therein the grounds of such de- 


murrer. 

Proceedings Ones , FOR , ek 

on demurrer. § 3563. s 735. The proceedings on demurrer are as 
follows: 


1. If the demurrer to the complaint is sustained, the 
plaintiff may, within such time, not exceeding two days, as 
the court allows, amend his complaint. 

2. If the demurrer to a complaint is overruled, the de- 
fendant may answer forthwith. 

3. If the demurrer to an answer is sustained, the de- 
fendant may amend his answer within such time, not exceed- 
ing two days, as the court may allow. 

4, If the demurrer to an answer is dverruled, the action 
must proceed as if no demurrer had been interposed. 

Srp duient § 3564. s 736. Either may, at any time before the con- 
clusion of the trial, amend any pleading, but if the amend- 
ment is made after the issue, and it appear to the satisfac- 
tion of the court, by oath, that an adjournment is neces- 
sary to the adverse party in consequence of such amend- 
ment, an adjournment must be granted. The court may 
also, in its discretion, when an adjournment will by the 
amendment be rendered necessary, require, as a condition to 
the allowance of such amendment, made after issue joined, 
the payment of costs to the adverse party, to be fixed by the 
court, not exceeding twenty dollars. The court may also, on 
such terms as may be just, and on payment of costs, relieve 
a party from a judgment by default taken against him by his 
mistake, inadvertence, surprise, or excusable neglect, but the 
application for such relief must be made within ten days after 
the entry of the judgment and upon an affidavit showing good 
cause therefor. 
Answer or de- § 3565. s 737. When the pleading is amended, ; the 
coeeiyal adverse party may answer or demur to it within such time, 
not exceeding two days, as the court may allow. 
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PROVISIONAL REMEDIES IN JUSTICES’ COURTS. 


SECTION. SECTION. 

3566 Order of arrest and arrest of de- 3571 The officer must detain the de- 
fendant. fendant. 

8567 Order executed in any part of 3572 Writ of attachments shall issue 
the Territory. upon affidavit. 

8568 Affidavit and undertaking for 3573 Undertaking on attachment must 
order of arrest. be required. 

8569 A defendant arrested must be 8574 Writ of attachment, substance 
taken before the court immedi- of; officer may take an under- 
ately. taking instead of levying. 

8570 The officer must give notice to 3575 Certain provisions of Code ap- 
the plaintiff of arrest. ply to. 


3576 How claim and delivery enforced 


§ 3566. s 742, An order to arrest the defendant may be 9. sean 
indorsed on a summons issued by a justice, and the defendant rest, and ar. 
may be arrested thereon by the sheriff, constable, or city *"* 
marshal, at the time of serving the summons, and brought 
before the justice, and detained until duly discharged, in the 
following cases: 

1. In an action for the recovery of money or damages, 
on a cause of action arising upon contract, express or implied, 
when the defendant is about to depart from the Territory, 
with intent to defraud his creditors. 

2. In an action for a fine or penalty, or for money or 
property embezzled or fraudulently misapplied, or converted 
to his own use by one who received it in a fiduciary capacity. 

3. When the defendant has been guilty of a fraud in . 
contracting the debt or incurring the obligation for which the 

action is brought. 

4. When the defendant has removed, concealed or dis- 
posed of his property, or is about to do so, with intent to 

_ defraud his creditors. But no female can be arrested in any 

civil action. 

_ § 8567. s 743. In cases under the first subdivision of order execut 
the preceding section, or when the defendant is about to past of the 
depart from the Territory, the order of arrest may be executed, 
nd the Be eeeant arrested in any county in the Territory. 
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§ 3568. s 744. Before an order for an arrest can be 
made, the party applying must prove to the satisfaction of 
the justice, by the affidavit of himself or some other person, 
the facts upon which the application is founded. The plaint- 
iff must also execute and deliver to the justice a written un- 
dertaking in the sum of three hundred dollars, with sufficient 
sureties, to the effect that the plaintiff will pay all costs that 
may be adjudged to the defendant, and all damages which he 
may sustain by reason of the arrest, if the same be wrongful, 
or without sufficient cause, not exceeding the sum specified in 
the undertaking. 


§ 3569. s 745. The defendant, immediately upon being 
arrested, must be taken to the office of the justice who made 
the order, and if he be absent or unable to try the action, or 
if it be made to appear to him, by the affidavit of the de- 
fendant, that he is a material witness in the action, the offi- 
cer must immediately take the defendant before a justice of 
that or an adjoining precinct of the county, who must take 
jurisdiction of the action, and proceed thereon as if the 
summons had been issued and the order of arrest made by 
him. 


§ 3570. s 746. The officer making the arrest must im- 
mediately give notice thereof to the plaintiff, or his attorney 
or agent, and indorse on the summons, and subscribe a cer- 
tifieate, stating the time of serving the same, the time of the 
arrest and of his giving notice to the plaintiff. 

§ 3571. s 747. The officer making the arrest must keep 
the defendant in custody until duly discharged by order of 
the justice. 


§ 3572. s 748. <A writ to attach the property of the de- 
fendant must be issued by the justice at the time of, or after 
issuing summons and before answer, on receiving an affidavit 
by or in behalf of the plaintiff, showing the same facts as are 
required to be shown by the affidavit for attachment out of 
the district court. 


§ 3573. 3 749. Before issuing the writ the justice must 
require a written undertaking on the part of the plaintiff, 
with two or more sufficient sureties, in a sum less than 


fifty nor more than three hundred dollars, to the effect that if” 


the defendant receives judgment, the plaintiff will pay all 
costs that may be awarded to the defendant, and all or Poh 
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which he may sustain by reason of the attachment, not ex- 
ceeding the sum specified in the undertaking. 
§ 8574. 3 750. The writ may be directed to the sheriff writ ofattach- 
ment, sub- 
or any constable of the county, or the sheriff of any other stance of. 
county, and must require him to attach and safely keep all 
the property of the defendant within his county, not ex- Oficer may, 
empt from execution, or so much thereof as may be sufficient ine ee 
to satisfy the plaintiff’s demand, the amount of which must 
be stated in conformity with the complaint, unless the de- 
fendant give him security, by the undertaking of two suf- 
ficient sureties, in an amount sufficient to satisfy such 
demand, besides costs; in which case, to take such under- 
taking. . 
§ 3575. s 751. The sections of this Code providing for certain provis- 
attachments out of the district courts except as in this Chapter svete eee 
expressly provided, are applicable to attachments issued out 
of justices’ courts; the necessary changes and substitutions 
being made therein. 
§ 8576. s 752. In an action to recover possession Of pow claim 
personal property, the plaintiff may, at the time of issuing ttorcea. 
summons, or at any time thereafter before answer, claim the 
delivery of such property to him; and the sections of this 
Code providing the practice in proceedings for claim and 
delivery of personal property in the district court, are applic- 
able to like proceedings in justice’s courts, the necessary 
changes and substitutions being made therein. 
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CHAPTER VY. 


DEFAULTS, 


SECTION. 

3577 Judgment when defendant fails 
to appear. 

Judgment against defendant on 
demurrer. 

Time when trial must commence. 
When court may of its own 
motion postpone trial. 


POSTPONEMENTS, TRIALS AND JUDGMENTS IN JUSTICES’ COURTS. 


SECTION. 


3592 Manner of pleading a written 

instrument. 

3593 If a copy of an instrument be 
filed, the signature deemed ad- 
mitted. 

Judgment by confession. 

Judgment by dismissal. 


3594 
8595 


3581 Postponement by consent. 3596 Judgment upon verdict. 
3582 Postponement upon application 3597 Judgment after trial by the court. 
of a party. 8598 Judgment, how entered when 


No continuation for more than 
ten days to be granted unless 
upon filing of undertaking. 


plaintiff subject to arrest. 
If the sum found due exceeds 
the jurisdiction, etc. 


3599 


3584 Issue defined and the different 8600 Offer to compromise before trial. 
kinds. 3601 Costs must be included in the 

3585 Issue of law, how raised. judgment. 

3586 Issue of fact, how raised. 3602 Abstract of judgment. 

8587 Issue of law, how tried. 3603 Abstract may be filed and 

3588 Issue of fact, how tried. docketed in clerk’s office. 

3589 Jury, how waived. 3604 Effect of docketing. 

8590 Either party failing to appear. 3605 Judgment not a lien unless ab- 


Challenges to jurors. stract is docketed. 


§ 3577. s 757. When the defendant fails to appear and 
answer or demur within the time specified in the summons, or 
when he fails to appear within one hour after the time speci- 
fied in the notice, the justice must, upon application of the 
plaintiff, enter the default of the defendant and hear the evi- 
dence offered by the plaintiff, and render judgment in his 
favor for such sum (not exceeding the amount specified in 
the summons) as appears by such evidence to be just. 

§ 3578. s 758. In the following cages the same proceed- 
ings must be had, and judgment must be rendered in like 
manner, as if the defendant had failed to appear and answer 
or demur: 

1. If the complaint has been amended, and the defend- 
ant fails to answer it as amended, within the time allowed 
by the court. 


2 
the defendant fails to answer at once. a) 


hi). ee 


If the demurrer to the complaint is dverra and 


B51 


83. If the demurrer to the answer is sustained, and the 
defendant fails to amend the answer within the time allowed 
by the court. 

§ 3579. 3 759. Unless postponed as provided in this Time when 


trial must be 
Chapter, or unless transferred to another court, the trial of van aa 
the action must commence within one hour after the time fixed 
by the justice for the trial. 
§ 3580. 3 760. The court may, of its own motion, post- When court 
4 may of its own 
pone the trial: motion post- 


pone trial. 

1. For not exceeding one day, if, at the time fixed by 
law or by an order of the court for the trial, the court is en- 
gaged in the trial of another action. 

2. For not exceeding two days, if, by an amendment of 
the pleadings, or the allowance of time to make such amend- 
ment or to plead, a postponement is rendered necessary. 

3. For not exceeding three days, if the trial is upon 
issues of fact, and a jury has been demanded. 

§ 8581. s 761. The court may, by consent of the par- Postpones 
ties, given in writing or in open court, postpone the trial to a consent. 
time agreed upon by the parties. 

§ 3582. s 762. The trial may be postponed upon the Posthone 
application of either party, for a period not exceeding four ton ofa party. 
months: 

1. The party making the application must prove, by 
his own oath or otherwise, that he cannot, for want of ma- 
terial testimony, which he expects to procure, safely proceed 
to trial, and must show in what respect the testimony expected 
is material, and that he has used due diligence to procure 
it, and has been unable to do so. 

2. Ifthe application is on the part of the plaintiff, and 
the defendant is under arrest, a postponement for more than 


_ three hours discharges the defendant from custody; but the 


action may proceed notwithstanding, and the defendant is 


_ subject to arrest on execution, in the same manner as if he 


had not been discharged. 

3. If the application is on the part of a defendant under 
arrest, before it can be granted he must execute an undertak- 
ing, with two or more sufficient sureties, to be approved by, 
and in a sum to be fixed by the justice, to the effect that he 
will render himself amenable to the process of the court dur- 
the ny of the ee and to such as ee be issued 
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to the plaintiff the amount of any judgment which he may re- 
cover in the action, not exceeding the amount specified in the 
undertaking. On tiling the undertaking specified in this sub- 
division, the justice must order the defendant to be discharged 
from custody. 

4. The party making the application must, if required 
by the adverse party, consent that the testimony of any 
witness of such adverse party, who is in attendance may be 
then taken by deposition before the justice, and that the tes- 
timony so taken may be read on the trial, with the same effect, 
and subject to the same objections, as if the witness was pro- 
duced; but the court may require the party making the appli- 
cation to state, upon affidavit, the evidence which he expects 
to obtain; and if the adverse party thereupon admit that such 
evidence would be given, and that it be considered as actually 
given on the trial, or offered and overruled as improper, the 
trial must not be postponed. 

No continu- § 3583. s 763. No adjournment must unless by consent, 


ance for more 


than ten day , : ' y 
heed be granted for a period longer than ten days, upon the appli 


filineotuader- cation of either party, except upon condition that such party 

panne: file an undertaking in an amount fixed by the court, with two 
sureties, to be approved by the justice, to the effect that they 
will pay to the opposite party the amount of any judgment 
which may be recovered against the party applying, not exceed- 
ing the sum specified in the undertaking. 

Issues desined, § 3584. s 764. Issues arise upon the pleadings, when a 

entkinds. fact or conclusion of law is maintained by one party and is 
controverted by the other. They are of two kinds: 1, of 


law; and, 2, of fact. 


Issue of law §.3585. s 765. An issue of law arises upon a demurrer 
how raised. ee 
to the complaint or answer, or to some part thereof. 
Issue of fact, § 3586. s 766. An issue of fact arrises: 
how raised, 


1. Upona material allegation in the complaint contro- 
verted by the answer; and, 


; 2. Upon new matter in the answer, except an issue of 
law is joined thereon. x 
on ofall § 3587. s 767. An issue of law must be tried by the 
court. ; 
Issue of fact, § 3588. s 768. Anissue of fact must be tried by a jury, 
how tried. 5 : - ; , - . 
unless a jury is waived, in which case it must be tried by the 
court. + nme feel 
lnc?) now § 3589. s 769. A jury may be waived: Sipser 
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«1.» By consent of parties, entered in the docket. " 


2. By a failure of either party to demand a jury before 
the commencement of the trial of an issue of fact. 

3. By the failure of either party to appear at the time 
fixed for the trial of an issue of fact. 

§ 3590. s 770. If either party fails to appear at the pat ag 
time fixed for trial, the trial may proceed at the request of the pear. 


adverse party. 

§ 3591. s 771. The challenges are either peremptory, or Challenges to 
for cause. Each party is entitled to three peremptory Bh ise 
challenges. Either party may challenge for cause on any 
grounds set forth as grounds for such challenge in the district 
court. Challenges fe cause must be tried by the court. 

§ 8592. 3772. When the cause of action or counter Manner of 


claim arises upon an account or instrument for the payment Written tustra- 
of money only, the court, at any time before the trial, may, 

by an order under his hand, require the original to be 

exhibited to the inspection of, and a copy to be furnished to the 

adverse party, at such time as may be fixed in the order; or 

if such order is not obeyed, the account or instrument cannot 

be given in evidence. 

§ 8593. s 773. If the plaintiff annex to his complaint, rf a copy of an 
or file with the justice at the time of issuing the summons , ied the signa. 
the original, or a copy of the promissory note, bill of ex- admitted. 
change, or other written obligation for the payment of 
money, upon which the action is brought, the defendant is 
deemed to admit the genuineness of the signatures of the 
makers, indorsers, or assignors thereof, unless he specifically 
denies the same in his answer, and verify the answer by his 
oath. 

§ 3594. s 774. Judgments: upon confession may be Judgment of 
entered up in any justice’s court specified in the confession in 
any amount of which the justice has jurisdiction. 

: § 3595. s 775. Judgment that the action be dismissed Judgment by. 
without prejudice to a new action, may be entered, with costs, 
in the following cases: 
1. When the plaintiff voluntarily dismisses the action 
before it is finally submitted. 
“9. When he fails to appear at the time fixed bythe march 11, 1886, 
stice for the trial, or within one hour Scithesecs aban 
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sustained, the plaintiff fails to amend it within the time 
allowed by the court. 

4. When it is objected at the trial, and appears by the 
evidence that the action is brought in the wrong county, or 
precinct, or city; but if the objection is taken and overruled, 
it is cause only of reversal on appeal, and does not otherwise 
invalidate the judgment; if not taken at the trial, it is waived. 

§ 3596. s 776. When a trial by jury has been had, 
judgment must be entered by the justice at once in conformity 
with the verdict. 

777. When the trial is by the court, judg- 
ment must be entered at the close of the trial, or within two 
days thereafter. 

§ 3598. s 778. The judgment in justices’ courts must 
be entered substantially in the form required by section 548 
of this Code. When the judgment is rendered in a case 
where the defendant is subject to arrest and imprisonment 
thereon, the fact that the defendant is so subject must be 
stated in the judgment. 

§ 3599. s 779. When the amount found due to either 
party exceeds the sum for which the justice is authorized to 
enter judgment, such party may remit the excess and judg- 
ment may be rendered for the residue. 

§ 3600. s 780. If the defendant at any time before the 
trial, offer in writing to allow judgment to be taken against 
him for a specified sum, the plaintiff may immediately have 
judgment therefor, with the costs then acerued, but if he 
does not accept such offer before the trial, and fail to recover 
in the action a sum in excess of the offer, he cannot recover 
costs, but costs must be adjudged against him from the time 
of the offer, and if he recover, be deducted from his recovery. 
But the offer and failure to accept it can not be given in 
evidence to affect the recovery otherwise than as to costs. 

§ 3601. s 781. The justice must tax and inelude in the 
judgment, the costs allowed by law to the prevailing party. 

§ 3602. s 782. The justice, on the demand of a party in 
whose favor judgment is rendered, must give him an abstract 
of the judgment in substantially the following form (filling 
blanks according to the fact): 

» Territory of Utah, county of 
defendant, in justice’s court before 
peace, precinct or city, 


§ 3597. s 


—— plaintiff vs. 
, Justice of the 


re 


s poe 
pce i be ae es 


, 188—, (insert date of ab-— 


Ps 
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stract) judgment entered for plaintiff, (or defendant) for 
$ , on the day of , 188—. I certify that the 
foregoing is a correct abstract of a judgment rendered in said 
action in my court, or (as the case may be) in the court of 
, justice of the peace, as appears by his docket now in 
my possession as his successor in office. 


, Justice of the Peace. 

§ 3603. s 783. The abstract may be filed and docketed Abstract may 
im the office of the district clerk of the judicial district in docketed in 
which the judgment was rendered, and must be docketed in i 
the judgment docket of the district court thereof. The time 
of the receipt of the abstract by the clerk must be noted by 
him thereon, and entered in the docket. 

§ 3604. s 784. From the time of the docketing in the Efroct of | 
district clerk’s office, execution may be issued thereon by 
the district clerk to the United States marshal, or to the 
sheriff of any county in the Territory, where the same is 
to be served, in the same manner and with like effect as if 
issued on judgments of the district court. 

§ 3605. s 785. A judgment rendered in justice’s court Juagment not 
ereates no lien upon any lands of the defendant, unless such abstract is 
an abstract is filed and docketed in the office of the clerk 
of the district court of the judicial district in which the 
lands are situated; when so filed and docketed, such a judg- 
ment is a lien upon the real property of the judgment 
debtor, not exempt from execution, situated in that judicial 
district, for the period of five years from the date of the judg- 
ment unless the judgment be previously satisfied. 


EXECUTIONS FROM JUSTICES’ COURTS. 


ie SECTION. ° SECTION. H 
; 3606 Executions may issue at any 3609 Duty of officer receiving execu- 
ag time within five years, tion. 
yey 8607 Execution, contents of. 3610 Certain provisions made ap- 
%r 3608 Remoyal of execution. plicable. 


le reitinn § 3606. s 790. Execution for the enforcement of a judg- 
. —. issue at 


time with- ment of a justice’s court, may be issued on the application 
in ve yea of the party entitled thereto, at any time within five years 
from the entry of judgment. 

Execution, § 3607. s 791. The execution when issued by a justice 
shall be directed to the sheriff, or to a constable of the 
county, and subscribed by the justice by whom the judgment ‘ 
was rendered, or by his successor in office. It shall intel- — 
ligibly refer to the judgment, by stating the names of the 
parties, and the name of the justice before whom, and — 
of the county and precinct where, and the time when it was — 
rendered, the amount of the judgment, if it be for money, 
and if less than the whole is due, the true amount due there- 
on. It must contain, in like cases, similar directions to the 
sheriff or constable, as are required in executions issued from — 

Le the district court. 

Renewal of § 3608. s 792. An execution may, at the request of the 

cote judgment creditor, be renewed before the expiration of the 

time fixed for its return, bythe word ‘‘renewed’’ written 
thereon, with the date thereof and subscribed by the justice. 

He Such renewal has the effect of an original issue, and may be — 

; repeated as often as necessary. If an execution is returned — 

unsatisfied, another may be afterwards issued. . “a 

 Daty of ofticer § 3609. s 793. The sheriff or constable to whom the : 


oe receiving exe- a P ‘ 
eution. execution is directed, must execute the same in the same 


of the sheriff. 
aN Peeatecrorie- § 3610: 6 794.” ‘The provisions of this Code as” ‘ 

micabie, ceedings supplementary to execution in the district cou 
tea applicable to justices’ courts, the peeks ch 


NN ebupidice 


. 


GENERAL PROVISIONS RELATING TO JUSTICES’ COURTS. 


CHAPTER VII. 


GENERAL PROVISIONS RELATING TO JUSTICES’ COURTS. 


SECTION. 


3611 Contempts, justice may punish 
for. 

3612, 3613 Proceedings for contempts. 

3614 Punishment for contempts. 

8615 The conviction must be entered 
in docket. 

8616 Docket, what to contain, 

3617 Entries therein primary evidence 
of the fact. 

3618 Alphabetical index to docket. 

3619 Dockets must be delivered to 
successor. 

8620 Where to be deposited when 
office becomes vacant and be- 
fore successor is appointed. 

8621 May issue execution or other 
process upon the docket of his 
predecessor. 

38622 Successor of a justice, who shall 
be deemed. 


§ 3611. s 800. 


SECTION. 
3623 [If two justices be successors, 


probate judge to determine, 
etc, 
3624 Subpcenas and final process 


issued to any part of county. 

3625 Blanks must be filed in all 
papers except subpcenas. 

3626 Justice to receive all moneys 
collected, and pay same _ to 
parties. 

3627 In case of disability of justice, 
another justice may attend on 
his own behalf. 

3628 Security of costs. 

3629 Costs. 

3630 Provisions of Code applicable. 

3681 Deposit in lieu of undertaking. 


persons guilty of the following acts, and no other: 


357 


A justice may punish, as for contempt, contempts, 
justice may 


punish for. 


1. Disorderly, contemptuous or insolent behavior to- 
ward the justice while holding court, tending to interrupt the 
due course of a trial or other judicial proceeding. 

2. A breach of the peace, boisterous conduct, or vio- 
lent disturbance in the presence of the justice, or in the 
immediate vicinity of the court held by him, tending to 
interrupt the due course of a trial or other judicial pro- 
ceeding. 

38. Disobedience or resistance to the execution of a law- 
ful order or process, made or issued by him. 

4. Disobedience to a subpeena duly served, or refusing 
to be sworn, or to answer as a witness. 

5. Rescuing any person or property in the custody of 
an officer by virtue of an order or process of the court held 

og 
~§ 3612. 8 801. 
" immediate view and presence of the justice, it may be pun- 


When a contempt is committed in the proceeding 
for contempts. 
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Same. 
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ished summarily; to that end an order must be made reciting 


the facts, as they occurred, and adjudging that the person | 


proceeded against is thereby guilty of contempt, and that he 
be punished as therein prescribed. 

§ 3613. s 802. When the contempt is not committed in 
the immediate view and presence of the justice, a warrant of 
arrest may be issued by such justice, on which the person so 
guilty may be arrested and brought before the justice immed- 
iately, when an opportunity to be heard in his defense or ex- 
cuse must be given. The justice may thereupon discharge 
him, or may convict him of the offence. 

§ 3614. s 803. A justice may punish for contempts by 
fine or imprisonment, or both; such fine not to exceed in 
any case one hundfed dollars, and such imprisonment one 
day. 

§ 3615. s 804. The conviction, specifying particularly 
the offence and the judgment thereon, must be entered by 
the justice in his docket. 

§ 3616. s 805. Every justice must keep a book, de- 
nominated a ‘‘docket,’’ in which must be entered: 

1. The title of every action or proceeding. 


2. The object of the action or proceeding; and, if a 
sum of money be claimed, the amount thereof. 

3. The date of the summons and the time of its re- 
turn; and if an order to arrest the defendant be made, or a 
writ of attachment be issued, a statement of the fact. 


4. The time when the parties, or either of them, ap- 
pear, or their non-appearance, if default be made; a minute 
of the pleadings and motions, if in writing, referring to 
them; if not in writing, a concise statement of the material 
parts of the pleadings. ; 

5. Every adjournment, stating on whose application, 
and to what time. 

6. The demand for a trial by jury, when the same is 
made, and by whom made, the order for the jury, and the 
time appointed for the return of the jury, and for the 
trial. 

7. The names of the jurors who appear and are 
sworn, the names of all witnesses sworn, and at whose 
request. 1 < a 
8. The verdict of the jury and when received. If the 


ee 
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jury disagree and are discharged, the fact of such disagree- 
ment and discharge. 
. 9. The judgment of the court, specifying the costs in- 
eluded, and the time when rendered. 
10. The issuing of the execution, when issued, and to 
whom; the renewals thereof, if any, and when made, and a 
statement of any money paid to the justice, and when and 
by whom. 
11. The receipt of a notice of appeal, if any be given, f 
and of the appeal bond, if any be filed. 
§ 3617. s 806. The several particulars of the last sec- yities there- 


tion specified must be entered under the title of the action to 2,hnmary 


which they relate, and, unless otherwise in this Code pro-‘"° 
vided, at the time when they occur. Such entries in a 
justice’s docket, or a transcript thereof, certified by the 
justice, or his successor in office, are primary evidence of the 
facts so stated. 

§ 3618. s 807. <A justice must keep an alphabetical in- Alphabetical 
dex to his docket, in which must be entered the names of docmslenae 
the parties to each judgment, with a reference to the page of ie 
entry. The names of the plaintiffs must be entered in the 
index in the alphabetical order of the first letter of the family 
name. 

§ 3619. s 808. Every justice of the peace, upon the poets must 
expiration of his term of office, must deposit with his suc- Po seuyered 
cessor his official dockets and all papers filed in his office, as 
well his own as those of his predecessors or any other which 
may be in his custody, to be kept as public records. 

§ 3620. s 809. If the office of a justice become vacant where to be 
by his death or removal from the precinct or city, or other- pe peep AS 
wise, before his successor is elected and qualitied, the docket aad hese 
and papers in possession of such justice must be deposited in appointed. » 

the office of some other justice in the precinct or city, to be 

by him delivered to the successor of such justice. If there is 
no other justice in the precinct or city, then the docket and mas 
papers of such justice must be deposited in the office of the , 

county clerk of the county to be by him delivered to the suc- 

cessor in office of such justice. a 

eae § 3621. s 810. Any justice with whom the docket of may issue exe. — 

___ his predecessor or of another justice is deposited, has and other process - 

_ may exercise over all actions and proceedings entered in such idee of his 


docket, the same jurisdiction as if originally commenced Bey ii. 
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before him. In case of the creation of a new county, or the 
change of the boundary between two counties, any justice 
into whose hands the docket of a justice formerly acting as 
such within the same territory, may come, is for the purposes 
of this section, considered the successor of such former justice. 

Successor of a § 3622. s 811. The justice elected or appointed to fill a 

shall be vacancy, is the successor of the justice whose office became 
vacant before the expiration of a full term. When a full 
term expires, the same or another person elected to take the 
office in the same precinct or city, from that time is the suc- 
cessor. 

SL Swe” justices § 3623. 3812. When two or more justices are equally 

probate Judxe entitled, under the last section, to be deemed the successors 

oe in office of the justice, the judge of the probate court for the 
county must, by a certificate subscribed by him and filed in 
the office of the county clerk, designate which justice is the 
successor of a justice going out of office, or whose office has 
become vacant. ° 

Subpoenas and § 3624. s813. Justices of the peace may issue subpoenas 


a in any action or proceeding in the courts held by them, and 
: ; 


county. final process on any judgment recovered therein, to any part 
of the county. 
Blanks must § 3625. 3814. The summons, execution, and every 


be filled in all ‘ ‘ > 
papers except Other paper made or issued by a justice, except a subpeena, 


subpe s A ° ~ 

ee must be issued without a blank to be filled by another, other- 
wise it is void. 

Justice to re- § 3626. 3815. Justices of the peace must receive from 


ceive all 


jnoneys col the sheriff or constable of their county all moneys collected 
Pues,” © on any process or order issued from their courts respectively, 
_ and must pay the same, and all moneys paid to them in their 
official capacity, over to the parties entitled or authorized to 

receive them without delay. 
ehility fdas, § 3627. s 816. In case of the sickness, or other dis- 


tice, anoth A mbit 
justice may. ability, or necessary absence of a justice on a return day of @ 


Sra tet summons, or at the time appointed for a trial, another justice 
; of the same precinct or city, or an adjoining precinct of the 
county, may, at his request, attend in his behalf, and there- 

upon is vested with the power for the time being, of the 

justice before whom the summons was returnable. In that 

case, the proper entry of the proceedings before the attending 

justice, subscribed by him, must be made in the docket of the 


justice before whom the summons was returnable. If the 


bed 


; a th justice before init ee summons was 


a 
Justices of the peace may in all cases Security for ae 


baie a Becait of money, or an undertaking, as security March 11, 1888, - 
for costs of court, before issuing asummons. If the plaintiff + 
vise non-resident, however, the defendant may demand that . if. 
the plaintiff make a deposit of money or give an undertaking -: 
with two good sureties in any sum not exceeding one hendeed ¥ 
dollars, as the court may determine, for payment of costs an 
adjudged against the plaintiff; and all proceedings shall stop a 
unless such Seidertaking is given, and if not given within Aah 
ae twenty days, the suit shall be dismissed without prejudice. 
§ 3629. s 818. The prevailing party in justices’ courts Costs. * 

oy is entitled to costs of the action, and also of any proceedings pa 
taken by him in aid of an execution, issued upon any judg- i 
ment recovered therein. he 


why § 3630. s 819. Justices’ courts being courts of peculiar Provisions i 
and limited jurisdiction, only those provisions of this Code ble. ? 


_ which are, in their nature, applicable to the organization, Mis 
‘powers and course of proceedings in justices’ courts, or which a 
have been made applicable by special provisions in this Code, wae 
are applicable to justices’ courts and the proceedings therein. ne: 
~ __ § 3681. s 820. In all civil cases arising in justices’ Deposit in lieu Bs 
courts, wherein an undertaking is required as prescribed ini" . va 
ethic Code, the plaintiff or defendant may deposit with said ie 
_ justice a sum of money equal to the amount of the required x aoe 
ts undertaking, which may be received and held by the justice By 
in place of said undertaking. hos 
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APPEALS 
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ACTIONS. 


CHAPTER I. 


APPEALS 


SECTION. 

8632 Judgment 
reviewed, 

Orders made out of court with- 
out notice may be reviewed by 
judge. 

Party aggrieved 
names of parties. 
Within what time appeal may be 
taken. 


and orders may be 


3633 


3634 may appeal, 


3635 


3636 Appeal, how taken. 

3637 Undertaking or deposit on ap- 
peal, 

3638 Undertaking on appeal from a 
money judgment, 

8639 Appeal from a judgment for de— 
livery of documents. 

3640 Appeal from a judgment direct- 
ing the execution of a convey- 
ance, etc. 

3641 Undertaking on appeal concern- 
ing real property. 

3642 Stay of proceedings, the secur- 


ity on appeal may be limited 
when appellant is executor. 


§ 3632. s 825. 


IN GENERAL, 


SECTION. 

3643 Undertaking may be in one in- 
strument or several. 

3644 Justification of sureties on un- 

dertaking on appeal. 

Undertakings in cases not speci- 

fled, 


3645 


3646 What papers to be used on an 
appeal from the judgment. 

3647 What papers used on appeal 
from judgment rendered on ap- 
peal, 

3648 What papers used on appeal 


from order granting or refus- 
ing new trial. 
3649 Copies and undertakings, how 
certified. 
When an appeal may be dis- 
missed, when not, 
Effect of dismissal. 
What may be reviewed on an 
appeal from judgment. 
Remedial powers of appellate 
court, 
On judgment on appeal, remit— 
titur must be certified to. 


3650 


3651 
3652 


3653 
8654 


A judgment or order in a civil action, 


except when sec haa made final, may be reviewed as pre- 
scribed in this Code and not otherwise. 


§ 3633. s 826. 
notice to the adverse party, 


An order made out of court, without 


may be vacated or modified 


without notice by the judge who made it, or may be vacated 
or modified on notice, in the manner in which other motions 


are made. 
§ 3634. 8 827. 
cases prescribed in this Code. 


Any party aggrieved may appeal in the 


The party appealing is known 


as the appellant, and the adverse party as the respondent. 
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APPEALS IN GENERAL. 


-§ 3635. s 828. An appeal may be taken to the supreme 
court from the district court: 

1. From a final judgment in an action or special pro- 
ceeding commenced in the court in which the same is ren- 
dered, within one year after the entry of judgment. But 
an exception ta the decision or verdict on the ground that it 
is not supported by the evidence, cannot be reviewed on an 
appeal from the judgment, unless the appeal is taken within 
sixty days after the rendition of the judgment. 


2. From a judgment rendered on appeal from an infer- 
ior court, within ninety days after the entry of such judg- 
ment. 

3. From an order granting or refusing a new trial, from 


an order granting or dissolving an injunction, from an order 
refusing to grant or dissolve an injunction, from an order dis- 
solving or refusing to dissolve an attachment, from an order 
granting or refusing to grant a change of the place of trial, 
from any special order made after final judgment, and from 
an interlocutory judgment in actions for partition of real 
property, and from an order confirming, changing, modifying, 
or setting aside the report in whole or in part of the referees 
in actions for the partition of real property, in the cases men- 
tioned in the provisions of this Code relative to the partition 
of real property, within sixty days after the order or inter- 
locutory judgment is made and entered in the minutes of the 
court, or filed with the clerk. 

§ 3636. s 829. An appeal is taken by filing with the 
clerk of the court in which the judgment or order appealed 
from is entered, a notice stating the appeal from the same, or 
some specific part thereof, and serving a similar notice on the 
adverse party or his attorney. |The order of service is imma- 
terial, but the appeal is ineffectual for any purpose unless 
within five days after service of the notice of appeal an un- 
dertaking be filed, or a deposit of money be made with the 


elerk, as hereinafter provided, or the undertaking be waived 
_by the adverse party in writing. 


§ 3637. s 830. The undertaking on appeal must be in 
writing, and must be executed on the part of the appellant 
_ by at least two sureties, to the effect that the appellant will 
Dinh all damages and costs which may be awarded against him 
n a the ia or on a dismissal thereof, not exceeding three 
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with whom the judgment or order 1 was , entered, 
event of the appeal. i 
+ Undertaking § 3638. 3831. If the appeal be from a ode or 
ue > judgment money order directing the payment of money, it does not stay theex- 
fel ecution of the: judgment or order, unless a written undertak- — 
ing be executed on the part of the appellant by two or more 
sureties, to the effect that they are bound in double the 
amount named in the judgment or order; that if the 
judgment or order appealed from, or any part thereof bo 
affirmed, or the appeal be dismissed, the appellant will pay 
the amount directed to be paid by the judgment or order, or 
the part of such amount as to which the judgment or order is 
affirmed, if affirmed only in part, and all damages and costs 
which may be awarded against the appellant upon the ap- 
peal, and that if the appellant does not make such pay- 
ment within thirty days after the filing of the remittitur 
from the supreme court in the court from which the appeal 
is taken, judgment may be entered on motion of the re- 
spondent, in his favor against the sureties, for such amount, 
together with the interest that may be due thereon, and the 
damages and costs which may be awarded against the ap- 
pellant upon the appeal. If the judgment or order appealed 
from be for a greater amount than two thousand dollars, 
and the sureties do not state in their affidavits of justification 
accompanying the undertaking that they are each worth 
the sum specified in the undertaking, the stipulation may 
be that the judgment to be entered against the sureties 
shall be for such amounts only as in their affidavits they 
may state they ure severally worth, and judgment may be 
entered against the sureties by the court from which the 
-appeal is taken, pursuant to the stipulations herein desig- 
nated. When the judgment or order appealed from is _ 
made payable in a specified kind of money or currency, the 
judgment entered against the sureties upon the undertaking 
aN must be made payable in the same kind of see Gis 4G 
si currency. at 
~ Appeal from a § 38639. s 832. If the judgment or order appealed from ee 
direct the assignment or delivery of documents, or personal 
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undertaking be entered into on the part of the appellant, 
with at least two sureties, and in such amount as the court, 
or the judge thereof may direct, to the effect that the ap- 
pellant will obey the order of the appellate court upon the 
appeal. 
§ 3640. s 833. If the judgment or order appealed Appeal from 


% ‘ Es a judgment di- 
from, direct the execution of a conveyance or other in-recting the 


execution of a 
strument, the execution of the judgment or order cannot conveyance, 
be stayed by the appeal until the instrument is executed 
and deposited with the clerk with whom the judgment or 
order is entered, to abide the judgment of the appellate 
court. 

§ 3641. 3 834. If the judgment or order appealed from, Undertaking 


on appeal con- 
direct the sale or delivery of possession of real property, the cerning real 


execution of the same cannot be stayed unless a written wis 
undertaking be executed on the part of the appellant, with 
two or more sureties, to the effect, that during the possession 
of such property by the appellant, he will not commit, or 
suffer to be committed, any waste thereon, and that if the 
judgment be affirmed or the appeal dismissed, he will pay the 
value of the use and occupation of the property from the 
time of the appeal until the delivery of the possession there- 
of, pursuant to the judgment or order, not exceeding a sum 
to be fixed by the judge of the court by which the judgment 
was rendered or order made, and which must be specified in 
the undertaking. When the judgment is for the sale of 
mortgaged premises, and the payment of a deficiency arising 
upon the sale, the undertaking must also provide for the pay- 
ment of such deficiency. 

§ 38642. s 835. Whenever an appeal is perfected, as, 
provided in the preceding sections of this Chapter, it stays 
all further proceedings in the court below, upon the judgment 
or order appealed from, or upon the matter embraced there- 

in; and releases from levy property which has been levied 

upon under execution issued upon such judgment; but the 
court below may proceed upon any other matter embraced 
in the action, and not affected by the order appealed from. 
And the court below may, in its discretion dispense with or gener 
limit the security required by this Chapter, when the appellant be timitea 

is an executor, administrator, trustee, or other person acting be peltant is exe- 
‘in another’s right. An appeal does not continue in force an: 
attachment, unless an undertaking be executed and filed on 
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ceedings, 
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the part of the appellant, by at least two sureties, in double 


the amount of the debt claimed by him; that the appellant 
will pay all costs and damages which the respondent may 
sustain by reason of the attachment, in case the order of 
the court below be sustained, and unless, within twenty days 
after the entry of the order appealed from, such appeal be 
perfected, 

§ 3643. s 836. The undertakings prescribed by sections 


at the option of the appellant. 

§ 3644. s 837. The adverse party may except to the 
sufficiency of the sureties to the undertakings mentioned in 
sections 830, 831, 832, and 834 at any time within thirty days 
after the filing of such undertakings; and, unless they or other 
sureties, within twenty days after the appellant has been 
served with notice of such exception, justify before a judge 
of the court below, or clerk thereof, upon five days’ notice to 
the respondent, of the time and place of justification, execu- 
tion of the judgment order, or decree appealed from is no 
longer stayed; and in all cases where an undertaking is re- 
quired on appeal by the provisions of this Chapter, a deposit 
in the court below of the amount of the judgment appealed 
from, and the three hundred dollars, in addition, is equivalent 
to filing the undertaking; and in all cases the undertaking or 
deposit may be waived by the written consent of the re- 
spondent. 

§ 3645. s 838. In cases not provided for in sections 
831, 832, 833 and 834, the perfecting of an appeal by giving 
the undertaking, or making the deposit mentioned in section 
830, stays proceedings in the court below, upon the judgment 
or order appealed from, except where it directs the sale of 
perishable property, in which case the court below may order 
the property to be sold and the proceeds thereof to be 
deposited to abide the judgment of the appellate court. And 
except, also, where the order grants, or refuses to grant a 
change of the place of trial of an action. 

§ 3646. s 839. On appeal from a final judgment the 
appellant must furnish the court with a copy of the notice of 
the appeal, of the judgment roll, and of any bill of excep- 
tions or statement in the case, upon which the appellant 
relies. Any statement used on motion for a new trial, or 


settled after decision of such motion, when the motion — is 
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-* made upon the minutes of the court, as provided in section 

; 588, or any bill of exceptions settled, as provided in sections 

$25 or 526, is used on motion for a new trial, may be used on 
appeal from a final judgment equally as upon appeal from the 
order granting or refusing the new trial. 

§ 3647. s 840. Onappeal from a judgment rendered on what papers 
an appeal, or from an order, except an order granting or from fonpooah 
refusing a new trial, the appellant must furnish the court with appeal. 
a copy of the notice of the appeal, of the judgment or order 
appealed from, and of papers used on the hearing in the court 
below. 

§ 3648. s 841. On an appeal from an order granting or what papers 


x . ° . sed sal 
refusing a new trial, the appellant must furnish the court with from order 


a copy of the notice of appeal, of the order appealed from, fefusing new 
and of the papers designated in section 538 of this Code. ea 

§ 8649. s 842. The copies provided for in the last three copies ana 
sections must be certified to be correct by the clerk or the [Bernie 
attorneys, and must be accompanied with a certificate of the 
clerk or attorneys, that an undertaking on appeal, in due 
form, has been properly filed, or a stipulation of the parties 
waiving an undertaking. 

é § 3650. s 843. If the appellant fails to furnish the re- when an ap- 
quisite papers, the appeal may be dismissed; but no appeal Romie 
can be ‘dismissed for insufficiency of the undertaking, there- Y’"" 
on, if a good and sufficient undertaking, approved by a justice 

of the supreme court, be }filed in the supreme court before 

the hearing upon motion to dismiss the appeal. 

§ 3651. s 844. The dismissal of an appeal is in effect Ettect of dis- 
an affirmance of the judgment or order appealed from, unless ae: 
the dismissal is expressly made without prejudice to another 
appeal. 

§ 3652. s 845. Upon an appeal from a judgment, the what may be 

5 : at ‘ : reviewed on 
court may review the verdict or decision, or any intermediate an appeal 
order, if excepted to, which involves the merits or necessarily ment. 
affects the judgment, except a decision or order from which 

an appeal might have been taken. 

ae § 3653. s 846. When the judgment or order is reversed pemeaia 

_or modified, the appellate court may make complete restitu- Por siae 
tion of all property and rights lost by the erroneous judg-°"" 

- ment or order, so far as the restitution is consistent with pro- 

i tection of a purchaser of property at a sale ordered by the 

judgment or had under process issued upon the judgment on 


e 
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the appeal from which the proceedings were not stayed; and 
for relief in such cases, the appellant may have his action 
against the respondent enforcing the judgment for the pro- 
ceeds of the sale of the |property, after deducting therefrom 
the expenses of the sale. When it appears to the appellate 
court that the appeal was made for delay, it may add to the 
cost such damages as may be just. 

§ 3654. s 847. When judgment is rendered upon the 
appeal, it must be certified by the clerk of the supreme court 
to the clerk with whom the judgment roll is filed, or the 
order appealed from is entered. In cases of appeal from the 
judgment, the clerk with whom the roll is filed must attach 
the certificate to the judgment roll, and enter a minute of the 
judgment of the supreme court on the docket against the 
original entry. In cases of appeal from an order, the clerk 
must enter at length in the records of the court the certifi- 
cate received, and minute against the entry of the order 
appealed from, a reference to the certificate, with a brief 
statement that such order has been affirmed, reversed, or 
modified, by the supreme court on appeal. Provided, That 
if within twenty days after filing of the decision with the 
clerk of the said court or such further time as the court or 
one of the justices may allow, if the court be not in session, 
the party against whom the judgment has been entered may 
move the court for a re-hearing of said cause, by his petition 
in writing filed for that purpose. Such petition shall operate 
as a stay of proceedings until a decision of the motion 
therein. The petition shall state the grounds upon which it 
is based, and shall present at large the points, authorities and 


reasons relied upon therefor and shall be supported by the ~ 


certificate of the attorney of the party, if he has appeared 
by attorney, to the effect, that in his opinion, there is good 
reason to believe the judgment objected to is erroneous and 
the cause ought to be re-examined. Provided further, That 
in all cases, where on notice to the party against which the 
judgment is entered in any case, the party does not signify 
an intention to move for a re-hearing, the court iil order a 
remittitur at any time. (1) 


(1) Amendment took effect June 1, 1888. 


ah LE Hy : ; ae 
EW TRIALS IN, AND APPEALS FROM, JUSTICE’S COURT. 369- 


CuHaprer II. 


NEW TRIALS IN, AND APPEALS FROM, JUSTICES’ COURT TO THE 


DISTRICT COURT. 


SECTION. SECTION, 

3655 When new trial may be granted. 3659 Upon the appeal, must transmit 

8656 Application, how made. the case. 

3657 Appeal, within what time must 3660 Undertaking must be _ filed, 
be taken, and how. amount of. 


38658 Appealed cases to be heard anew 3661 Filing the undertaking stays ,all 
proceedings. 


§ 38655. 3 852. A new trial may be granted by the jus- when new 
tice, on motion, within ten days after the entry of judgment, granted. 
for any of the following causes: 

f 1. Accident or surprise, which ordinary prudence could 
- not have guarded against. 
2. Excessive damages, appearing to have been given 
_ under the influence of passion. 
3. Insufficiency of the evidence to justify the verdict or 
other decision. 
4. Newly discovered evidence materia! for the party 
making the application, which he could not with reasonable 
diligence have discovered and produced at the time. : 
§ 8656. s 853. The application shall be made upon afli- Application 
davit and notice.. The affidavit shall be filed with the justice, 
with a statement of the grounds upon which the party intends 
torely. The adverse party may use counter affidavits on the 
motion, provided they are filed one day previous to the hear- 
ing of the motion. 
§ 38657. 3854. Any party dissatisfied with a judgment ,,pea1 within 


rendered in a justice’s court may appeal therefrom to the dis- Wit petsken, 


~ trict court of the judicial district embracing the precinct or city “"*"°™ —* 
where the judgment was rendered, at any time within thirty 

days after the rendition of judgment. The appeal shall be 

_ taken by filing a notice thereof with the justice, and serving 

a copy on the adverse party. 

— § 3658. s 855. All causes appealed to the district court 


Jl be heard anew in said court, and said court may regulate 
1 | 


Pond 
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Appeated by rule the practice in such cases, in all renpeol ye fenieen. 


anew. for by statute; Provided, That pleadings in the district court _ 
Feby. 16, 1888. 
in said cases may be amended in all respects in the same man- 


transmit the on payment of the fees of the justice, for making the tran- 
e. » 


3 
ner, and upon the same terms as are now or hereafter may be 
provided for the amendment of pleadings, in cases originally | 
commenced in the district court. 

Upon the ap- § 3659. s 856. Upon receiving the notice of appeal, and 

: 


script, and filing an undertaking as required in the next sec- | 
tion, the justice shall, within five days, transmit to the clerk 
of the district court a certified copy of his docket, the plead- 
ings, all notices, motion and other papers filed in the cause, the 
notice of appeal and undertaking filed; and the justice may 
be compelled by the district court, by an order entered upon 
motion, to transmit such papers, and may be fined for neglect 
or refusal to transmit the same. A certified copy of such 
order may be served on the justice, by the party or his attor- 
ney. In the district court either party may have the benefit 
of all legal objections made in the justice’s court. 

Undertaking § 3660.8 857. Anappeal from a justice’s court shall not 

must be filed. . 

Amountot,  D° effectual for any purpose, unless an undertaking be filed 
within five days after filing the notice of appeal, with two 
or more sureties, in the sum of one hundred dollars, for 
the payment of the costs on the appeal, or if a stay of pro- 
ceedings be claimed, in a sum equal to twice the amount of the 
judgment, including costs, when the judgment is for the pay- 
ment of money, or twice the value of the property, including 
costs, when the judgment is for the recovery of specific per- 
sonal property, and shall be to the effect, when the action is 
for the recovery of money, that the plaintiff will pay the 
amount of the judgment appealed from, and all costs if the 
appeal be withdrawn or dismissed, or the amount of any 
judgment, and all costs that may be recovered against him 
in said action in the district court. When the action is for 

\ the recovery of specific personal property, the undertaking 
shall be to the effect that the appellant will pay the judgment 
and costs appealed from, and obey the order of the court made 
therein, if the appeal be withdrawn or dismissed, or will pay 
the amount of any judgment and costs which may be recoy- ‘ 
ered against him in said action in the district court, and will — 

x obey any order, by the court therein. The undertaking shall 

| be accompanied by the affidavits of the sureties, that th 
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*tesidents of the county, and are each worth the amount speci- 
fied in the wndertaking, over and above all their just debts 
and liabilities, exclusive of property exempt from execution. 
The adverse party may, however, except to the sufficiency of 
the sureties, within two days after the filing of the under- 
taking, and unless they, or other sureties, justify before the 
justice from whose court the appeal is taken§ within two days 
thereafter, upon notice to the adverse party, the appeal shall 
be regarded as if no undertaking had been given. A deposit 
of the amount of the judgment appealed from, including 
all costs, or the value of the property and all costs, 
in actions for the recovery of specific personal property, 
with the justice, shall be equivalent to the filing of the under- 
taking in this section mentioned; and in such cases the jus- 
tice shall transmit the money to the clerk of the district court, 
to be by him paid out on the order of the court. 


371. 


§ 8661. 5 858. If an execution be issued, on the filing riing the 


undertaking 
stays all pro- 


of the undertaking, staying all proceedings, the justice shall 
by order direct the officer to stay all proceedings on the 
same. Such officer must, upon payment of his fees for ser- 
vices rendered on the execution, thereupon relinquish all 
property levied upon and deliver the same to the judgment 
debtor, together with all moneys collected from sales or 
otherwise. If his fees be not paid, the officer may retain so 
much of the property or proceeds thereof, as may be necessary 
to pay the same. 


ceedings. 
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OF MISCELLANEOUS PROVISIONS. 
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CHaprer I. 


SECTION SECTION, 
3662 Parties not summoned in action 3665 Answer, when filed and what it 
on joint contract may be sum- may contain. 
moned after judgment. 8666 What constitutes the pleadings 
3663 Summons in that case, what to in the case. 
contain, and how served. 3667 Issues, how tried. 
3664 Affidavit to accompany summons 


§ 3662. s 863. When a judgment is recovered against 
one or more of several persons, jointly indebted upon an 
Parties not Obligation, by proceeding as provided in section 272, those 


summoned in gs : : 
actions on Who were not originally served with the summons and did not 


joint contract . 
may besum- appear to the action, may be summoned to show cause why 


moned after 
jndgment. they should not be bound by the judgment in the same man- 
ner as though they had been originally served with the sum- 
mons. 
§ 3663. s 864. The summons, as provided in the last 
section, must describe the judgment and require the person 
Summons in summoned to show cause why he should not be bound by it, 
at case what 
to contain and and must be served in the same manner and returnable within 
the same time as the original summons. It is not necessary 
to file a new complaint. 
§ 3664. s 865. The summons may be accompanied by an 
affidavit of the plaintiff, his agent, representative or attorney, 
comet s¢-that the judgment, or some part thereof, remains unsatisfied 
en and must specify the amount due thereon. 
§ 3665. s 866. Upon such summons the defendant may 
answer within the time specified therein, denying the judg- 
Answer, when ment, or setting up any defense which may have arisen sub- 
it may con- — sequently, or he may deny his liability on the obligation upon 
which the judgment was recovered, except a discharge from 


tain. 
such Balilivy by the statute of limitations. 


* No Title XIII. in original act. 
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i 


Bs x -- § 8666. s 867. If the defendant, in his answer, deny What consti- 
: Ra tea judgment, or set up any defense which may have arisen pleadings i 
subsequently, the summons, with the affidavit annexed, and 
the answer, constitute the written allegations in the case; if 
he deny his liability on the obligation upon which the judg- 
ment was recovered, a copy of the original complaint and 
judgment, the summons, with the affidavit annexed, and the 
answer, constitute such written allegations. 
§ 8667. s 868. The issues formed may be tried a8 in yesues, now 
other cases, but when the defendant denies in his answer any a 
liability on the obligation upon which the judgment was 
rendered, if a verdict be found against him, it must be for 
net exceeding the amount remaining unsatisfied on such 
original judgment, with interest thereon. 


CuHaArPrTeR II. 


’ OFFER OF DEFENDANT TO COMPROMISE, 
SECTION, 
8668 Proceedings on offer of defend- 
ant to compromise after suit 
brought. 
. ’ C r ‘ 
§ 8668. 8 872. The defendant in any action may at proccedings 


any time before the trial or judgment, serve upon the plaintiff po.anet eee 


compromise 


; an offer to allow judgment to be taken against him for the after suit 
sum or property, or to the effect therein specified. If the eg. © 
A plaintiff accept the offer and give notice thereof within five 


days, he may file the offer with proof of notice of acceptance 
and the clerk must thereupon enter judgment accordingly. 
If the notice of acceptance be not given, the offer is to be 
deemed withdrawn and cannot be given in evidence upon the 
_ trial; and if the plaintiff fail to obtain a more favorable judg- 
ment, he cannot recover costs, but must pay the defendant’s 
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Cnaprer II. 


INSPECTION OF WRITINGS, 


SECTION, 
8669 A party may demand inspection 


and copy of a book, paper, ete, 

§ 3669. s 877. Any court in which an action is pend- 
ing or a judge thereof, may, upon notice, order either party 
to give to the other within a specified time, a copy, or per- 
mission to take a copy, of entries of accounts in any book, 
or of any document or paperin his possession, or under his 
control, containing business accounts or transactions of a 
pecuniary character relating to the merits of the action, or 
the defense therein. If compliance with the order be re- 
fused, the court may exclude the entries of accounts, of the 
book, or the document or paper from being given in evi- 
dence, or if wanted as evidence by the party applying, may 
direct the jury to presume them to be such as he alleges 
them to be; and the court may also punish the party re- 
fusing for a contempt. This section is not to be con- 
strued to prevent a party from compelling another to pro- 
duce books, papers, or documents when he is examined as‘a 
witness. 


= J a 
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CHarerer LY. 


MOTIONS AND ORDERS, 


SECTION. SECTION. 
8670 Order and motion defined. 8673 Transfer of motion and orders 
8671 Court motions and orders, when to show cause. 
made. 3674 Order for payment of money, 
8672 Notice of motion, at what time how enforced, when and how 
to be given. served. 


§ 3670. 3 882. Every direction of a court or judge order and mo- 
made or entered in writing, and not included in a judgment, Gon 
is denominated an order. An application for an order is a 
motion. 

§ 3671. s 883. Motions must be made in the court in Court motions 

and orders, 


which the action is pending. Orders made out of court when made. 
may be made by the judge of the court in any part of the 


Territory. 
§ 3672. 3 884. When a written notice of a motion is Notice of mo- 
required by this Code, or by a rule of the supreme or dis- time to be 


f\ 
Sate 


trict court, it must be given, if the court be held in the 
same county, with both parties, five days before the time 
appointed for the hearing; otherwise, ten days. When the 
notice is served by mail, the number of days before the hear- 
ing must be increased one day for every twenty-five miles of 
distance between the place of deposit and the place of ser- 
vice; such increase, however, not to exceed in all thirty days; 
but in all cases the court, or a jadge thereof, may prescribe a 
shorter time. 

§ 8673. s 885. Whena notice of motion is given, Or an p.aneper of 
order to show cause is made returnable, before a judge out of geen ans 
court, and at the time fixed for the motion, or on the return “""* 
day of the order, the judge is unable to hear the parties, the 
matter shall stand continued until the further order of the 
court or judge, or it may be transferred by his order to some 
other judge. 

§ 3674. s 886. Whenever an order for the payment of order for pay- 


ment of 


a sum of money is made bya court, or judge thereof, pursu- money, how 
enforced, 


ant to the provisions of this Code, it may ‘be enforced by ex- 
ecution in the same manner as if it were a judgment. 
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CHAPTER VY. 


NOTICES AND FILING AND SERVICE OF PAPERS, 


SECTION, SECTION. 
8675 Notices must be in writing 3680 Services on non-residents where 
3676 Whep and how served. a party has attorney, service 
3677 Service by mail, when. shall be on attorney. 
8678 Service by mail, how. 3081 Preceding provisions not to ap— 
3679 Appearance; notices after ap- ply to, ete. 

pearance. 3682 Service by telegraph. 


§ 3675. s 891. Notices must be in writing, and notices 
and other papers may be served upon the party or attorney 
in the manner prescribed in this Chapter, when not otherwise 
provided by this Code. , 

§ 3676. s 892. The service may be personal, by deliver- 
ing to the party or attorney on whom the service is required 
to be made, or it may be as follows: 

1. If upon an attorney it may be made during his ab- 
sence from his office, by leaving the notice or other papers 
with his clerk therein, or with a person having charge there- 
of; or when there is no person in the office, by leaving them, 
between the hours of eight in the morning and six in the af- 
ternoon, in a conspicuous place in the office; or if it be not 
open so as to admit of such service, then by leaving them at 
the attorney’s residence, with some person of suitable age and 
discretion ; itt if his residence be not known, then by put- 
ting the same, enclosed in an envelope, into the post office 
directed to such attorney. 

2. If upon a party, it may be made by leaving the 
notice or other paper at his residence, between the hours of 
eight in the morning and six in the evening, with some person 
of suitable age and discretion; and if his residence be not 
known, by putting the same, enclosed in an envelope, into the 
post office directed to such party. 

§ 3677. 3893. Service by mail may be made where the 
person making the service, and the person on whom it is to be 
made, reside or have their offices in different places, Maho 
which there is a regular communication ny mail, 


so 
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fe ~§ 38678. 8 894. In case of service by mail the notice or Service by 


mail, how. 


other paper must be deposited in the post office, addressed to 
the person on whom it is to be served, at his office or place of 
residence, and the postage paid. The service is complete at 
the time of the deposit, but if within a given number of days 
after such service a right may be exercised, or an act is to be 
done by the adverse party, the time within which such right 
may be exercised or act be done is extended one day for every 
twenty-five miles distance between the place of deposit and 
the place of address; such extension, however, not to exceed 
thirty days in all. 
§ 3679. s 895. A defendant appears in an action when Appearance. 
he answers, demurs, or gives the plaintiff written notice of his appearance. 
appearance, or when an attorney gives notice of appearance 
for him. After appearance, a defendant or his attorney is en- 
titled to notice of all subsequent proceedings of which notice 
is required to be given. But where a defendant has not ap- 
peared, service of notice or papers need not be made upon 
him unless he is imprisoned for want of bail. 
§ 3680. s 896. Whena plaintiff or a defendant, who has services on 
appeared resides out of the Territory, and has no attorney in pac 
the action or proceeding, the service may be made on the clerk 
for him. But in all cases where a party has an attorney in the where a party 
action or proceeding, the service of papers when required, sarvites shalt 
‘must be upon the attorney instead of the party, except of sub- bees enon 
penas, of writs, and other process issued in the suit, and of 
papers to bring him into contempt. 
§ 3681. s 897. The foregoing provisions of this Chap- preceding pro- 
ter do not apply to the service of a summons or other process, Xpply to, ete. 
or of any paper to bring a party into contempt. 
§ 3682. s 898. Any summons, writ, or order, in Any Servic by 
civil suit or proceeding, and all other papers requiring service 
may be transmitted by telegraph for service in any place, 

and the telegraphic copy of such writ or order or paper so 
_ transmitted may be served or executed by the officers or 
person to whom it is sent for that purpose, and returned by 

him, if any return be requisite, in the same manner, and 
_ with the same force and effect, in all respects, as the original 
_ thereof might be delivered to him, and the officer or person 


serving or executing the same has the same authority, and is 


ih 


‘subject to the same liabilities, as if the copy. were the 
The original, when a writ, or order, must also be P 
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filed in the court from which it was issued and a certified copy 
thereof must be preserved in the telegraph office from which 
it was sent. In sending it, either the original or the certified 
copy may be used by the operator for that purpose. When- 
ever any document to be sent by telegraph bears a seal either 
private or official, it is not necessary for the operator, in send- 
ing the same, to telegraph a description of the seal, or any 
words or device thereon, but the same may be expressed in 
the telegraphic copy by the letters **L 8’ or by the word 


** seal.’’ 


Cuaprer VI. 


OF COSTS. 


SECTION. SECTION. 

3683 Compensation of attorneys, costs 3692 Costs, when tender is made be- 
to parties. fore suit brought. 

3684 When allowed of course to 3693 Costs in an action by or against 
plaintiffs. an administrator, etc, 

3685 Several actions brought on a 8694 Costs in special proceedings to 
single cause of action can carry be allowed as in cases on ap- 
costs in but one. peal. 

8686 When defendant’s costs must be 3695 Filing and service and aftidavit 
allowed. of bill of costs. 

3687 Costs, when in the discretion of 3696 Costs on appeal, how claimed 
the court. and recovered, 

3688 When the several defendants 8697 Interest and costs must be in-— 
are not united in interests, cluded by the clerk in the judg- 
costs may be severed. ment, 

3689 Prevailing party entitled to costs 8698 Security for costs. 
in appeal cases. 3699 If such security is not given the 

3690 Referees’ fees. action may be dismissed, 

3691 Continuance, costs may be im- 3700 Costs, when Territory is a party 
posed as condition of. 3701 Costs, when county is a party. 


§ 3683. s 903. The measure and mode of compensation 
of attorneys and counselors at law is left to the agreement, 
express or implied, of the parties; but parties to actions or 
proceedings are entitled to costs and disbursements, as here- 
inafter provided. 
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Aen § 3684. 8 904. Costs: are allowed of course to the when allowed 
plaintiff, upon a judgment in his favor in the following cases; plaintitt. 

1. In an action for the recovery of real property. 

2. Inan action to recover the possession of personal 
property where the value of the property amounts to one 
hundred dollars or over, such value shall be determined by 
the jury, court or referee by whom the action is tried. 

3. In an action for the recovery of money or damages, 
when plaintiff recovers one hundred dollars or over. 

4. Ina special proceeding. 

5. In an action which involves the title or possession of 
real estate, or the legality of any tax, impost, assessment, 
toll, or municipal fine. 

§ 3685. 83905. When several actions are brought on several 


uctions 


one bond, undertaking, promissory. note, bill of exchange, or brought on a 
_ singie Cause Oo 


other instrument in writing, or in any other case for the same action cap. 
cause of action, against several parties who might have been ut one. 
joined as defendants in the same action, no costs can be 

allowed to the plaintiff in more than one of such actions, 

which may be at his election, if the party proceeded against 

in the other actions were at the commencement of the 

previous action openly within the Territory. But the dis- 
bursements of the plaintiff must be allowed to him in each 

action. 

§ 3686. s 906. Costs must be allowed of course to the When defend: 
defendant upon a judgment in his favor in the action men-jpvpe*> 
tioned in section 904 and in special proceedings. 

— § 8687. s 907. In other actions than those mentioned in Costa, when. i 
section 904, costs may be allowed or not, and, if allowed, ° the court. 
may be apportioned between the parties, on the same or ad- 
verse sides, in the discretion of the court, but no costs can be 
allowed in an action for the recovery of money or damages, 
when the plaintiff recovers less than one hundred dollars, 
nor in an action to recover the possession of personal pro- 
perty, when the value of the property is less than one hundred 
dollars. 

§ 8688. s 908. Whenthere are several defendants in the wnen the 


several de- 


actions mentioned in section 904 not united in interest, and fendants are 
not united in 


making separate defenses, by separate answers, and __ the interests, costs 


? plaintiff fails to recover judgment against all, the court must severed. : 
award costs to such of the defendants as have judgment in 
their favor. : 


5 i 
a aT 
‘me 


btn 8 


2 ¥e a Bich 
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pare entitled 3689. s 909. In all cases ne in the distric 


ee apres S98 appeal, costs must be awarded to the prevailin 7 
FE ee seg, § 3690. s 910. The fees of referees are five dollars to— 
. each, for every day spent in the business of the Pesisatise.? 
but the parties may agree in writing upon any other rate of | 
Pe compensation, and thererhieas: such rate shall be allowed. 
Bs, Continuance, § 3691. s 911. When an application is made to a court 
ee ¢ {imposed as or referee to postpone a trial, the payment of costs occasioned 
ee by the postponement, may be imposed in the diseretion of the 
“Lee court or referee, as a condition of granting the same. 
=~ Qoste, when § 3692. 3912. When in an action for the recovery of , 
made before money only, the defendant alleges in his answer that before 


i} suit brought. 
ies) 3) i! the commencement of the action, he tendered to the plaintiff 
BA the full amount to which he was entitled, and thereupon — 
deposits in court, for the plaintiff, the amount so tendered, 
and the allegation be found to be true, the plaintiff cannot 
recover costs, but must pay costs to the defendant. 
(VER § 3693. s 913. In an action prosecuted or defended by 
~ aetttstor. an executor, administrator, trustee of express trust, or a 
a: aad person expressly authorized by statute, costs may be recovered 
as in actions by, and against, a person prosecuting-or defend- — 
ae ing in his own right; but such costs must, by the judgment, 
be made chargeable only upon the estate, fund, or party 
represented, unless the court directs the same to be paid by 
the plaintiff or defendant, personally, for mismanagement’ or 
bad faith in the action or defense. 
Costs in § 3694. 3914. When the decision of a court of inferior 
ctedings to be jurisdiction, in a special proceeding, is brought before a 
pAach o8 B- court of higher jurisdiction for a review, in any other way — 
than by appeal, the same costs must be allowed as in cases on 
appeal, and may be collected by execution or in such manner — 
as the court may direct, according to the nature of the case. 
Filing and ser- § 3695. 8915. The party in whose favor judgment is 
vice 


nd . . * " y 
aflidavit of bili rendered, and who claims his costs, must deliver to the clerk, ¢ 
of costs : 


Costs in an ac. 


eS ee 


referee, or, if the entry of the judgment on the verdict 
decision be stayed, then before such entry is made, — 
memorandum of the items of his costs and necessary disbur 
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his knowledge and belief, the items are correct, and that the 
disbursements have been necessarily incurred in fhe action or 
proceeding. A party dissatisfied with the costs claimed, 
may, within five days after notice of filing of bill of costs, 
file a motion to have the same taxed by the court in which the 
judgment was rendered, or by the judge thereof at chambers. 

§ 3696. s 916. Whenever costs are awarded to a party test ae 


by an appellate court, if he claims such costs, he must, within ciated ana 
thirty days after the remittitur is filed with the clerk below, 

deliver to such clerk a memorandum of his costs verified as 
prescribed by the preceding section, and thereafter he may 

have an execution therefor as upon a judgment. 


; ¢ The clerk ine , ; ‘me Interest and 
§ 3697, 3917. The clerk must include in the judgment Interest and 


entered up by him, any interest on the verdict or decision of (outed Py 


the court from the time it was rendered or made, and the /““#™e" 
costs, if the same have been taxed or ascertained, and he 

must, within two days after the same are taxed or ascertained, 

if not included in the judgment, insert the same in a blank, 

left in the judgment for that purpose, and must make 4a 
similar insertion of the costs in the copies and docket of the 
judgment. 

§ 3698, s 918. When the plaintiff in an action resides Security tor 
out of the Territory, or is a foreign corporation, security for 
the costs and charges which may be awarded against such 
plaintiff, may be required by the defendant. When required 
all proceedings in the action must be stayed until an under- 
taking, executed by two or more persons, is filed with the 
clerk, to the effect that they will pay such costs and charges 
as may be awarded against the plaintiff by judgment, or in 
the progress of the action, not exceeding the sum of three 
hundred dolJars. A new or an additional undertaking may 
be ordered by the court, or judge, upon proof that the original 
undertaking is insufficient security, and proceedings in the 
action stayed until such new or additional undertaking is exe- 
cuted and filed. 

§ 3699. s 919. After the lapse of thirty days from the r such se- 
service of notice that security is required, or of an order for given the ac- 
new or additional security, upon proof thereof, and that no dismiceeae 
undertaking as required has been filed, the court, or judge, 

may order the action to be dismissed. 
_ § 38700. 8 920. When the Territory is a party and costs Costs, when 


erritory is a 


re awarded against it, they must be paid out of the Terri- party. 
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torial treasury and the auditor shall draw his warrant therefor 


on the general fund. 
§ 3701. 8 921, 


When a county is a party and costs are 


awarded against it, they must be paid out of the county 


treasury. 


Cuaptrer VII. 


GENERAL 


SECTION, 
8702 
87038 


Lost papers, how supplied. 
Papers without the title of the 
action, or with defective title, 
may be valid. 

Successive actions on the same 
contract, etc. 

Consolidation of several actions 
into one. 

Actions, when deemed pending. 
Actions, to determine adverse 
claims, and by sureties 

Testimony, when to be taken by 
the clerk. 

The clerk must keep a register 
of actions, 


8704 
8705 


8706 
38707 


8708 


3709 


§ 3702. s 926. 


PROVISIONS, 


SECTION, 

3710 Two or three referees, etc, may 
do any act, 

3711 Time within which an act under 
this Code to be done, may be 
extended. 

8712 Actions against a sheriff for 
official acts. 

3713 Undertakings mentioned in this 
Code, requisites of. 

3714 People not required to give 
bonds. 

3715 Surety on appeal, bond, when 
substituted to rights of judg- 
ment creditors. 


If an original pleading or paper be lost, 


the court may authorize a copy thereof to be filed and used 


instead of the original. 
§ 3703. s 927. 


An affidavit, notice or other paper, 
without the title of the action or proceeding in which it was 


ve title may made, or with a defective title, is as valid and effectual for 
any purpose as if duly entitled, if it intelligibly refer to such 


e valid, 


Successive ac- 
tions on the 
same contract, 
ete. 


action or proceeding. 
§ 3704. s 928. 


Successive actions may be maintained 


upon the same contract or transaction whenever after the 
former action, a new cause of action arises therefrom. 


a ae 


ee a eS 


fis ; 
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§ 3705. s 929. Whenever two or more actions are Consolidation 
pending at one time between the same parties, and in the same tions Into one. 
court upon causes of action which might have been joined, 
the court may order the actions to be consolidated. 

§ 3706, 8 930. An action is deemed to be pending from Actions; when 
the time of its commencement until its tinal determination ing. 
upon appeal, or until the time for appeal has passed, unless 
the judgment is sooner satisfied. 

§ 38707. s 931. Anaction may be brought by one per- Actions to de- 


termine ad- 
son against another for the purpose of determining an ad- verse claims, 


verse claim, which the latter makes against the former for tee a: 
money or property upon an alleged obligation; and also 

against two or more persons, for the purpose of compelling 

one to satisfy a debt due to the other, for which the plaintiff 

is bound as a surety. 

§ 3708. s 932. On the trial of an action in a court of Testimony, 
record, if there is no short-hand reporter of the court in at- taken bye 
tendance, the court may require the clerk to take down the Bie 
testimony in writing. 

§ 3709. 3 933. The clerk must keep among the records phe clerk 
of the court, a register of actions. He must enter therein the reisten 0 Ac- 
title of the action, with brief notes under it, from time to : 
time, of all papers filed and proceedings had therein. 

§ 8710. s 934. Whenthere are three referees, or three Two or three 

) referees, ete., 
arbitrators, all must meet, but two of them may do any act may doany 
which might be done by all. 

§ 8711. s 935. When an act to be done as provided pime within 
in this Code, relates to the pleadings in the action, or the un- under frie 
dertakings to be tiled, or the justification of sureties, or the fone, may be 
preparation of statements, or bills of exception or of amend-— 
ments thereto, or to the service of notices, other than of 
appeal, the time allowed by this Code may be extended, upon 
good cause shown, by the court in which the action is pend- 
ing, or a judge thereof. 

§ 3712. s 936. If an action is brought against a sheriff Actions 
for an act done by virtue of his office, and he give written sheriff for 
notice thereof to the sureties on any bond of indemnity re- 


official acts. 
ceived by him, the judgment recovered therein is conclusive 


evidence of his right to recover against such sureties; and the 


court, or judge, in vacation, may, on motion, upon notice of 
five days, order judgment to be entered up against them for 


- the amount so recovered, including costs. 


5 


NN we 


§ “3T13. 5 937. 6 an oadies on weld eam inderte 
Code, sureties, is required by the provisions of this 
cer taking the same must require the sureties to ‘ og 
it with an affidavit that they are each residents and | household- a; 
ers or freeholders within the Territory, and are each worth 
the sum specified in the undertaking, over and above all their 
just debts and liabilities, exclusive ad property exempt from 
execution; but when the amount specified in the undertaking 
exceeds two thousand dollars, and there are more than two 
sureties thereon, they may state in their affidavits that they 
are severally worth amounts less than that expressed in the 
undertaking, if the whole amount be equivalent to that of 
two sufficient sureties. 
People not re. § 3714. 3 938. In any civil action or proceeding where- 
a to give. ¥ * . 
~ bond in the Porciory or the people of the Territory is a party 
plaintiff, or any Territorial officer, in his official capacity, or 
on behalf of the Territory, or any county, or city, isa party 
plaintiff or defendant, no bond, written undertaking, or — 
security can be required of the Territory, or the people there- 
of, or any officer thereof, or of any county, or city, but on 
complying with the other provisions of this Code, the Terri- — 
tory or the people thereof, or any Territorial officer acting in 
his official capacity, or any county or city have the same 
rights, remedies, and benefits, as if the bond, undertaking, | 
or security were given and approved as required by this 
Code. 
§ 3715. s 939. Whenever any surety on an undertaking 


P eee on ap- ‘ 
ea omeeti, On appeal executed to stay proceedings upon a money judg- 
ag- ment, pays the judgment, either with or without action, after 


"Tights of judg 

tors, its affirmation by the appellate court, he is substituted to the 
rights of the judgment creditor, and is entitled to control, 
Sifarce and satisfy such judgment in all respects as if ie had 


recovered the same. 


PRELIMINARY PROVISIONS. 385 


(ACT) PART III. 
SPECIAL PROCEEDINGS OF A CIVIL NATURE. 


PRELIMINARY PROVISIONS. 


SECTION. SECTION, 


8716 Parties, how designated. 8717 Judgment and order same mean- 
ing. 


§ 3716. s 944. The party prosecuting a special proceed- pein ae 
ing may be known as the plaintiff, and the adverse party as 


the defendant. 


§ 3717. s 945. A judgment in a special proceeding is the Judgment ana 
; order same 


final determination of the rights of the parties therein. The meaning as in 
definitions of a motion and an order in a civil action are ap- 
plicable to similar acts in a special proceeding. 


me i it OF OD 


OF WRITS OF REVIEW, MANDATE AND PROHIBITION, 


CHAPTER I. 


WRIT OF REVIEW. 


8718 Certiorari defined. 8724 Service of the writ. 


8719 When and by what courts 3725 The review under the writ, ex- 
granted. tent of, 
8720 Application for, how made. 3726 A defective return of the writ 
3721 The writ to be directed to the may be perfected. 
inferior tribunal, 3727 Copy of judgment must be sent 
8722 Contents of writ. to inferior tribunal. 


8723 Proceedings in inferior court 3728 Judgment rolls, 
pny be stayed or not. 
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. > mt, 
: personne § 3718. 3950. The writ of certiorari may be denom- 
; inated the writ of review. 

When and by § 3719. 3951. <A writ of review may be granted by any 

granted. court, except a probate or justice’s court, when an inferior 
tribunal, board or officer exercising judicial functions has ex- 
ceeded the jurisdiction of such tribunal, board or officer, and 
there is no appeal, nor in the judgment of the court, any plain, 
speedy, and adequate remedy. 

Aappention | § 3720. 3952. The application must be made on affi- 
davit by the party beneficially interested, and the court may 
require a notice of the application to be given to the adverse 
party, or may grant an order to show cause why it should not 
be allowed, or may grant the writ without notice. ; 

ete 2O De § 3721. s 953. The writ may be directed to the inferior 

tal cte ’" tribunal, board, or officer, or to any other person having the 
custody of the record or proceedings to be certified. When 
directed to a tribunal, the clerk, if there be one, must return 
the writ with the transcript required. 

Wiha leie ost § 3722. s 954. The writ of review must command the 

on party to whom it is directed to certify fully to the court issu- 
ing the writ, at a specified time and place, a transcript of the 
record and proceeding (describing or referring to them with 
convenient certainty ), that the same may be reviewed by the 
court, and requiring the party in the meantime to desist from 
further proceedings in the matter to be reviewed. 

| eee § 3723. 3955. Ifa stay of proceedings be not intended 
- coved oy not. the words requiring the stay must be omitted from the writ. 
These words may be inserted or omitted, in the sound discre- 
, tion of the court, but if omitted, the power of the inferior | 
i court or officer is not suspended or the proceedings stayed. 
; Restins op tke § 8724. 3956. The writ must be served in the same 
eta manner as a summons in a civil action, except when otherwise 4 
expressly directed by the court. 
wt The review _ § 8725. 3957. The review upon this writ can not be ; 
: underthe writ, : : : pe oh 4 
~ extentof. extended, further than to determine whether the inferior 
tribunal, board or officer has regularly pursued the authority 
of such tribunal, board or officer. 
oi: A § 3726. 3958. If the return to the writ be defective, 
eed it maybe the court may order a further return to be made. When a 
i) perfect. full return has been made, the court must hear the parties, or 


‘Sates such of them as may attend for that purpose, and may there- ' “k 
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upon give judgment, either affirming, or annulling or modify- 
ing the proceedings below. 

§ 8727. 3959. A copy of the judgment, signed by Copy of jnag. 
the clerk, must be transmitted to the inferior tribunal, board sent to tn- . 
or officer having the custody of the record or proceeding, cer- ae 
tified up. 

§ 3728. s 960. A copy of the judgment, signed by the Judgment 
clerk, entered upon or attached to the writ and return, con- 
stitute the judgment roll. 


CuaPter II. 


WRIT OF MANDATE. 


SECTION. SECTION. 

3729 Mandamus defined. 3736 The applicant may demur to the 

8730 When and by what courts answer or countervail it by 
granted. proof 

3731 Writ, when and upon what to 8737 Motion for new trial, when 
issue, made, 

3732 Writs must be either alternative 3738 The clerk must transmit the ver- 
or peremptory. ’ dict to the court where the 

3733 If the application be without motion is pending, after which 
notice, the alternative writ may the hearing shall be had on 
issue, otherwise the perempt- motion. 

+ ory; notice and default, 3739 If no answer be made, or if it 

387384 The adverse party may answer raise immaterial issues, pro- 
under oath. ceedings. 

3735 If an essential question of fact 3740 If the applicant succeed, he may 
is raised, the court may order have damages, costs and a per- 
a jury trial. emptory mandate. 


3741 Service of the writ. 
3742 Penalty of disobedience of writ. 


§ 3729. s 964. The writ of mandamus may be denomi- yanaamus de- 
nated a writ of mandate. ae 

§ 3730. 3965. It may be issued by any court in this when ana ee 
Territory, except a justice’s or probate court, to any inferior fyantea 
tribunal, corporation, board or person, to compel the per- 
formance of an act which the law specially enjoins as a duty 


. resulting from an office, trust or station; or to compel the 


Ba} 
* 


” 4 6 
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? ee 
Ly admission of a party to the use and enjoyment of a ri; vt or phe 
% office to which he is entitled and the right to which is not in 
A} dispute, and from which he is unlawfully precluded by such "i 
i inferior tribunal, corporation, board or person. | 
aa Writ, when § 3731. s 966. This writ must be issued in all cases 
what to issue. where there is not a plain, speedy and adequate remedy in the 


ordinary course of law. It must be issued upon affidavit, on 
the application of the party beneficially interested. 
Writmust be § 3732. s 967. The writ may be either alternative or 


either alterna- ae . . 
tiveorper peremptory. The alternative writ must state generally the 


emptory. 
allegation against the party to whom it is directed, and com- 
mand such party, immediately after the receipt of the writ, 
or at some other specified time, to do the act required to be ] 
‘i performed, or to show cause before the court, at a specified | 
: time and place, why he has not done so. ‘The peremptory : 
x writ must be in a similar form except that the words requir- 
3 ing the party to show cause why he has not done as com- . 
4 manded, must be omitted and a return day inserted. 
i) If the applica- § 3733. s 968. When the application to the court is | 
oe, eases the made without notice to the adverse party, and the writ be 
writmay allowed, the alternative must be first issued; but if the appli- 
wine the par cation be upon due notice and the writ be allowed, the per- 
emptory. . . : . 
4 emptory may be issued in the first instance. The notice 
‘3 of the application when given must be at least ten days. 
Notice and de- The writ cannot be granted by default. The case must be 
L heard by the court, whether the adverse party appear or not. 
Py ae adverse § 3734. 8 969. On the return day of the alternative, or 
a answerunder the day on which the application for the writ is noticed, (or 
i ‘ such further day as the court may allow,) the party on whom 
P the writ or notice has been served may show cause by answer 
“l under oath, made in the same manner as an answer to a com- 
ph plaint in a civil action. 
it ibe Tf ald desentia! § 3735. 3970. If an answer be made, which raises a 
‘ oe ied, question as to a matter of fact essential to the determination 


the court may 


ip 

A: order a jury Of the motion, and affecting the substantial rights of the 

a ial parties, and upon the supposed truth of the allegation of 

pe which the application for the writ is based, the court may, in 

v) its discretion, order the question to be tried before a jury, 

and postpone the argument until such trial can be had, and if © 
the proceedings are pending in the supreme court, the ver- 
dict certified to that court. The order for trial may — 

also direct the jury to assess any damages which the ap-_ ; 
es 
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plicant may have sustained, in case they find for him; if 
the order for trial is issued from the supreme court it must 
designate the judicial district in which the same shall 
be had. 
§ 3736. 8971. On the trial the applicant is not pre-Th applicant 


may demur to 


cluded by the answer from any valid objection to its suffici- the answer 
’ or counteryail 


ency, and may countervail it by proof either in direct denial it by proof. 
or by way of avoidance. 


§ 3737. s 972. The motion for a new trial must be motion for 
‘ ° : Fi 5 ‘ new trial 
made in the court in which the issue of fact is tried. when made, 


§ 37388. 3973. If no notice of a motion for a new trial rhe clerk 
. . . ° . . must transmit 
be given or, if given, the motion be denied, if the applica- the verdict to 


F rer ° P the court 
tion for the writ is pending in the supreme court the clerk of where the me: 
. . errr - : tion is pend- 
the district court must within five days transmit to the a Page 


; a¢ ifi “dict attac hearing shall 
supreme court a certified copy of the verdict attached to the pears Bees 
order of trial; after which either party may bring on the" 
argument of the application in the court in which it is pend- 
ing upon reasonable notice to the adverse party. 

38739. 3974. If no answer be made the case must be If no answer 
§ 


i : be made, or if 
heard on the papers of the applicant. If the answer raises it raise imma- 


only questions of law or puts in issue immaterial statements, proceedings. 
not affecting the substantial rights of the parties, the court 
must proceed to hear or fix a day for hearing the argument 
of the case. 
§ 3740. 3975. If judgment be given for the applicant, rf the appli- 
cant succeed 


he may recover the damages which he has sustained, as he may have 
amages, 


found by the jury, or as may be determined by' the court or peer evel 
referees, upon a reference to be ordered, together with costs ; mandate. 
and for such damages and costs, an execution may issue, and 
a peremptory mandate must also be awarded without delay. ; 
§ 3741. 3976. The writ must be served in the same Service of the 

manner as a summons in a civil action, except when other- 
wise expressly directed by order of the court. Service 
upon a majority of the members of any board or body is 
service upon the board or body, whether at the time of the 
service the board or body was in session or not. 

: § 3742. 3977. When a peremptory mandate has been Penalty tor 
issued and directed to any inferior tribunal, corporation, of writ. 
board or person, if it appear to the court that any member 


of such tribunal, corporation or board, or such person upon 


- whom the writ has been personally served, has, without just 
Sg - excuse, refused or neglected to obey the same, the court may, 


pat \ 


| 


- 
' 


‘ : nM 


lars. In case of persistence in a refusal of fre ect . 
court may order the party to be imprisoned until the writ is 
obeyed, and may make any orders necessary and proper for 
the complete enforcement of the writ. 


Cuaprer III. 


WRIT OF PROHIBITION, 


‘ SECTION, SECTION. 
8748 Prohibition defined. 8747 Writs of review, mandate and 
8744 When and where issued. prohibition may issue and be 
8745 Writ may be alternative or per- heard at chambers. 
emptory. 3748 Certain provisions applicable. 


8746 Certain preceding sections apply 3749 Same. 


Prohibition § 3743. s 982. The writ of prohibition is the counter- 
part of the writ of mandate. It arrests the proceedings of 
any tribunal, corporation, board, or person, whether exercis- 
ing functions judicial or ministerial when such proceedings 


a are without or in excess of the jurisdiction of such tribunal, 
corporation, board or person. 

nak rom § 3744. 8 983. It may be issued by any court except 

; probate or justices’ courts to an inferior tribunal, or to a cor- 


poration, board, or person, in all cases where there is not a 

ye plain, speedy, and adequate remedy in the ordinary course 
of law. It is issued upon affidavit, on the application of the 

eae person beneficially interested. 

ON ge § 3745. s 984. The writ must be either alternative or 

peremptory: peremptory. The alternative writ must state generally the 

) allegation against the party to whom it is directed, and com-. 

mand such party to desist or refrain from further proceed- 

ings in the action or matter specified therein, until the further 

order of the court from which it is issued, and to show cause 


before such court, at a specified time and place, wh 
» 


‘court, or, by a district judge im vacation, and may, in 
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proceedings in such action or matter. The peremptory writ 


must be in a similar form, except that the words requiring 
the party to show cause why he should not be absolutely re- 
strained, etc., must be omitted, and a return day inserted. 

§ 3746. 8 985. The provisions of the preceding sections Certain pre- 


from 968 10 977 both inclusive, apply to the proceedings for sppiy 


writ of prohibition. 
§ 3747. 3986. Writs of review, mandate, and prohibi- Writs of re. 
view, mandate 


tion, may be issued by any of the justices of the supreme n¢ pro- 
. hibition may 


» issue and be 
the heard atchair- 


discretion of the justice or judge issuing the writ, be made": 
returnable and a hearing thereon be had in vacation. 

§ 3748. s 987. Except as otherwise provided in this certain pro- 
Title, the provisions of this Code relative to civil actions in abies 
the district court, are applicable to and constitute the rules of 
practice in the proceedings mentioned in this Title. 

§ 38749. s 988. The provisions of this Code relative to same. 
new trials in, and appeals from the district court, except so 
far as they are inconsistent with the provisions of this Title, 


apply to the proceedings mentioned in this Title. 
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OF CONTESTING CERTAIN ELECTIONS. 


SHOTION, SECTION. 


' 
city, 
ro w A “ 


8750 Who may contest, and grounds 
of contest. 

3751 Irregularities and improper con- 
duct of judges, when to annul 
elections, 

3752 When not to. 

8753 Illegal yotes, when not to vitiate 
election. 

8754 Proceedings on contest. 

8755 Statement of cause of contest; 
when based on reception of il- 
legal votes, contestant to de- 
liver list of such to respondent. 

8756 Statement of causes of contest ; 
want of form not to vitiate. 


e 


8757 When contest to be heard. 

8758 Clerk to issue citation to re- 
spondent, 

3759 Witnesses, attendance of, how 
enforced. 

3760 Power of court; adjournment of 
court. 

3761 Rules to govern court in trial of 
contest, 

3762 Court may declare who was 
elected, 

3763 Fees of officers and witnesses. 

8764 Costs. 

3765 Appeal, 

8766 When election void and office 
vacant. 


-§ 8750. s 993. Any elector of a county, precinct, or 
may contest the right of any person declared elected to 


rounds of grounds: 
1. For malconduct on the part of the bdane of judges, 
or any member thereof. Ae 
2. When the person whose right to the office is con- _ 
tested was not, at the time of the election, eligible to such 


office. 
: ee 3. When the person whose right is contested has given 
ah to any elector, or inspector, judge, or clerk of the election, 


any bribe, or reward, or has offered any such bribe or reward, 
for the purpose of procuring his election, or has committed 
any other offence against the elective franchise defined by 
law. 

4. On account of illegal votes. 


pea ore > . . - . 
%y Irregularity § 3751. 3994. No irregularity or improper conduct in 
and improper 


A : d tof pad) + ¢ > ‘ 3 
ae juadses, of, tne proceedings of the judges, or any of them, is such mal 
ee annetelee conduct as avoids an election, unless the irregularity or 

. improper conduct is such as to procure the person whose right 

to the office is contested to be declared elected when he had 


not received the highest number of legal votes. 


Ey > Sv nee Rot to. § 3752. 3995. When any election held for an office 
exercised in and for a county is contested on account of any 
maleonduct on the part of the board of judges of any pre- 
cinct election, or any member thereof, the election cannot be_ 
annulled and set aside upon any proof thereof, unless the 
aes, rejection of the vote of such precinct or precincts, would , 


et * change the result as to such office in the remaining vote of the 
Bae, cx.uty. 
Illegal votes, § 3753, s 996. Nothing in the fourth ground of contest 


— when not to vi- , : 
tiate elections.is to be so construed as to authorize an election to be set 


aside on account of illegal votes, unless it appear that a 
number of illegal votes has been given to the person whose 
right to the office is contested, which, if taken from him 
would reduce the number of his legal votes below the number ~ _ 
of votes given to some other person for the same office after 
deducting therefrom the illegal votes which may be shown to — 
have been given to such other person. a 


near Proceedings § 3754. 3997. When an elector contests the “right bal: ; 
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such office is to be exercised, a written statement, setting 
forth specifically : 

1. The name of the party contesting such election, and 
that he is an elector of the district, county, or precinct as the 
case may be, in which such election was held. 

2. The name of the person whose right to the office is 
contested. 

3, The office. 

4. The particular grounds of such contest, which state- 
ment must be verified by the affidavit of the contesting party, 
that the matters and things therein contained are true. 

§ 8755. 3998. When the reception of illegal votes is Statement of 
alleged as a cause of contest, it is sufficient to state generally, test. 
that in one or more specified precincts illegal votes were given 
to the person whose election is contested, which, if taken 
from him, will reduce the number of his legal votes below 
the number of legal votes given to some other person for the 
same oflice; but no testimony can be received of any illegal 
votes, unless the party contesting such election deliver to the when basea 


on reception 


opposite party, at least three days before such trial, a written of illegal votes, 
contestant to 


list of the number of illegal votes, and by whom given, which deliver list of 
he intends to prove on such trial; and no testimony can be spondem. 
received of any illegal votes except such as are specified in 
such list. 

§ 3756. 3999. No statement of the grounds of contest statement of 


. ° ° ° P cause of con- 
will be rejected, nor the proceedings dismissed by any court test; want of, 
“ 4 B. orm no Vie 
for want of form, if the grounds of contest are alleged with tate. 
such certainty as will advise the defendant of the particular 


proceeding or cause for which such election is contested. 
§ 3757. 3 1000. Upon the statement being filed, the when contest 


clerk must inform the judge of the district court thereof; the abi 
judge of said court must then by an order to be entered by 
the clerk, name some day, not less than ten nor more than 
twenty days from the date of such order, to hear and deter- 
mine such contested election. 

§ 38758. s 1001. The clerk must thereupon issue a Clerk to issue | 
citation for the person, whose right to’ the office is contested, spoudent, asi 
to appear at the time and place specified in the order, which 
citation must be delivered to the United States marshal or 

sheriff, and be served either upon the party in person, or, if 
_ he cannot be found, by leaving a copy thereof at the house 


- 
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where he last resided, at least five days before the time so 

specified. Ted 

Stee ten § 3759. s 1002. The clerk must issue subpeenas for 


how enforced. witnesses at the request of either party, which must be served 


as other subpoenas; and the judge shall have full power to 
issue attachments to compel the attendance of witnesses who 
have been subpcenaed to attend. 


Power of court. § 8760. s 1008. The court must meet at the time and 
place designated, to determine such contested election, and 
shall have all the powers necessary to the determination 

Adjournment thereof. It may adjourn the hearing and trial from day to 
day until such trial is ended, and may also continue the trial, 
before its commencement, for any time not exceeding twenty 
days, for good cause shown by either party upon affidavit, at 
the costs of the party applying for such continuance. 

Rules to gov- § 3761. s 1004, The court must be governed, in the 


trialor contest, trial and determination of such contested election, by the rules 
of law and evidence governing the determination of questions 
of law and fact, so far as the same may be applicable; and 
may dismiss the proceedings if the statement of the cause or 
causes of the contest is insufficient, or for want of prosecution. 
After hearing the proofs and allegations of the parties, the 
court must pronounce judgment in the premises, either con- 


firming or annulling and setting aside such election. 


clare who was § 3762. s 1005. If in any such case it appears that an- 
oxtg orther person than the one returned has the highest number 
of legal votes, the court must declare such person elected. 


Fees of officers § 3763. s 1006. The clerk, marshal, or sheriff, and 
aoe reese witnesses shall receive respectively, the same fees, from the 

party against whom judgment is given, as are allowed for 

similar services in other cases. 
_ Costs. § 3764. s 1007. If the proceedings are dismissed for 
insufficiency, or want of prosecution, or the election is by 
the court confirmed, judgment must be rendered against the © 
party contesting such election, for costs, in favor of the 
party whose election was contested; but if the election is 
annulled and set aside, judgment for costs must be ren- 
dered against the party whose election was contested, in — 
favor of the party contesting the same. Primarily, each _ 
party is liable for the costs created by himself, to the o: 
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inthe same manner as similar costs are collected in other 

cases. 

§ 8765. 8s 1008. Either party, aggrieved by the judg- Appeal. 
ment, may appeal therefrom to the supreme court, as in other 
cases of appeal thereto from the district court. 

§ 3766. s 1009. Whenever an election is annulled or when election 
set aside by the judgment of the district court, and no appeal vacant, aie 
has been taken within ten days thereafter, the commission if 


any has been issued, is void, and the office vacant. 
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SUMMARY PROCEEDINGS, 


CHAPTER I. 


CONFESSION OF JUDGMENT WITHOUT ACTION, 


SECTION. SECTION. 

8767 Judgment may be confessed for 3769 Filing statement and entering 
debt due or contingent liability. judgment. 

3768 Statement in writing and form 38770 How in justice’s court. 
thereof. 


§ 3767. 31014. A judgment by confession may be en- judgment may 


: ; be confessed 
tered without action, either for money due or to become due tor debt due or 


or to secure any person against contingent liability on behalf of Biba. ee 
the defendant, or both, in the manner prescribed by this 
Chapter. Such judgment may be entered in any court hay- 


ing jurisdiction for like amounts. 
§ 3768. s 1015. A statement in writing must be made, Statementin 


writin 


signed by the defendant and verified by his oath to the fol- form thereof. 
lowing effect: 
1. It must authorize the entry of judgment for a 


mneritied sum. 
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Filing state- 


ment anden 
tering judg 
ment, 


How, in jus- 
tice’s court. 
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2. If it befor money due, or to become due, it must 
state concisely the facts out of which it arose, and show 
that the sum confessed therefor is justly due or to become 
due. 

3. If it be for the purpose of securing the plaintiff 
against a contingent liability, it must state concisely the facts 
constituting the liability, and show that the sum confessed 
therefor does not exceed the same. 

§ 3769. 81016. The statement must be filed with the 
clerk of the court in which the judgment is to be entered, 
who must indorse upon it, and enter in the judgment 
book, a judgment of such court for the amount confessed, 
with five dollars costs. The statement and affidavit, with 
the judgment indorsed, thereupon becomes the judgment 
roll. 

*§ 3770. s 1017. In a justice’s court, where the court 
has the authority to enter the judgment, the statement may 
be filed with the justice, who must thereupon enter in his 
docket a judgment of his court for the amount confessed, 


with three dollars costs. If a transcript of such judgment 


be filed with the district clerk, a copy of the statement must 
be filed with it. 


CHAPTER II. 


SUBMITTING A CONTROVERSY WITHOUT ACTION, 


SECTION. SECTION. ; 
3771 Controversy, how submitted 3773 Judgment may be enforced or 


without action. appealed from as in an action. “4 


3772 Judgment on as in other cases, 
but without costs prior to 
notice of trial. 


§ 3771. s 1018. Parties to a question in difference. 
which might be the subject of a civil action, may without 
action agree upon a case containing the facts upon which the 


te 2 
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controversy depends, and present a submission of the same to Controversy, 
ow submittec 


any court which would have jurisdiction if an action had been withoutaction. 
brought; but it must appear, by affidavit, that the contro- 
versy is real, and the proceedings in good faith, to determine 
the rights of the parties. The court must thereupon hear 
and determine the case, and render judgment thereon as if an 
action were depending. . 
§ 3772. 31019. Judgment must be entered in the judg- Judgment on, 


as in other 


ment book, as in other cases, but without costs for any pro- cages, but 
Ls without cr sts 


ceeding prior to the trial. The case, the submission, and a prior to notice 
. 0 . 
copy of the judgment constitutes the judgment roll. 
§ 8773. 31020. The judgment may be enforced in the Judgment 


may be en- 


same manner as if it had been rendered in an action, and is a 


in the same manner subject to appeal. as In anaction, 


CHAPTER III. 


DISCHARGE OF PRISONERS ON CIVIL PROCESS. 

SECTION, SECTION. 
8774 Persons confined may be dis- 3781 If not discharged, prisoner may 

charged. again apply, when. 
3775 Notice of application. 3782 Discharge final, 
8776 Service of notice. : 8783 Judgment remains in force. 
3777 Examination before judge. 8784 Plaintiff may order discharge of 
8778 Interrogatories may be in writ- prisoner, etc. 

ing. 3785 Plaintiff to advance funds for 
8779 Oath to be administered. support of prisoner. 


8780 Order of discharge. 


§ 3774. 31021. Any person confined in jail on an eX- persons con- - 
ecution issued on a judgment rendered in a civil action, must tater os 
be discharged therefrom upon the conditions in this Chapter 
specified. 

§ 3775. s 1022. Such person must cause a notice in Notice of ap- 
writing to be given to the plaintiff, his agent or attorney that ee 
at a certain time and place, he will apply to the district judge 
of the district in which the county in which he may be im- 

-prisoned is situated, for the purpose of obtaining a discharge 
from his imprisonment. 


at sae 1a 
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de 
Bervice of no. § 3776. s 1028. Such notice must be ‘sete | upon. ae 
plaintiff, his agent or attorney, one day at least before the — 
hearing of the application. 
Ay ay § 8777. s 1024. At the time and place specified in the 
notice, such person must be taken before such judge, who 
must examine him under oath concerning his estate and prop- 
erty and effects, and the disposal thereof, and his ability to 
pay the judgment for which he is committed and such judge 
may also hear any other legal and pertinent evidence that 
may be produced by the debtor or the creditor. 


ae § 8778. 31025. The plaintiff in the action may, upon 

inwriting- Such examination, propose to the prisoner any interrogatories 
pertinent to the inquiry and they must, if required by him, 
be proposed and answered in writing and the answer must be 
signed and sworn to by the prisoner. 

Oath to be ad- § 3779. s 1026. If, upon the examination, the judge is 


satisfied that the prisoner is entitled to his discharge, he must 
administer to him the following oath, to-wit: I, , do 
solemnly swear that I have not any estate, real or personal, 
to the amount of fifty dollars, except such as is by law 
exempt from being taken in execution, and that I have not 
any other estate now conveyed or concealed, or in any way 
disposed of, with design to secure the same to my use, or to 
hinder, delay or defraud my creditors, so help me God.” 

Order of dis § 3780. s 1027. After administering the oath, the judge 
must issue an order that the prisoner be discharged from 
custody and the officer, upon the service of such order, must 
discharge the prisoner forthwith, if he be imprisoned for no 
other cause. . 


It not dis- § 38781. 3 1028. If such judge does not discharge the pris- 
charged pris- 4 ‘ 
onermay ner, he may apply for his discharge at the end of every suc- 
c= beh apply, : af S s 
ceeding ten days in the same manner as above provided, and 


the same proceedings must thereupon be had. 

Discharge § 3782. s 1029, The prisoner, after being so discharged, 
is forever exempt from arrest or imprisonment for the same— 
debt, unless he be convicted of having wilfully sworn falsely _ 
upon his examination before the judge or in taking the oath — 
before prescribed. 
Sudgmentre. § 3783. 8 1030. The judgment against any prisoner — 
who is discharged remains in full force against any estate 
whieh may then or at any:4 time afterward bsleee to hir 
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the plaintiff may take out a new execution against the goods 
and estate of the prisoner, in like manner as if he had never 
been committed. 


§. 3784. s 1031. The plaintiff in the action may at any Plaintiff may 
time order the prisoner to be discharged, and he is not there- ely 
after liable to imprisonment for the same cause of action. 

§ 3785. s 1032. Whenever a person is committed to piaintif to ad- 
jail on an execution issued on a judgment recovered in a civil Hegpedie: 
action, the creditor, his agent or attorney, must advance to Se ae 
the jailor, on such commitment, sufficient money for the sup- 
port of the prisoner for one week, and must make the like 
advance for every successive week of his imprisonment, and 
in case of a failure to do so, the jailor must forthwith dis- 
charge such prisoner from custody; and such discharge has 
the same effect as if made by order of the creditor. 

* 


Cuaprer IV. 


SUMMARY PROCEEDINGS FOR OBTAINING POSSESSION OF REAL PROPERTY IN 
CERTAIN CASES, 


SECTION. SECTION. 
8786 Forcible entry defined. 3798 Trial by jury. 
3787 Forcible detainer defined. 8799 Showing required of plaintiff; 
8788 Who guilty of unlawful detainer forcible entry or detainer of 
8789 Service of notice. defendant. 
8790 Courts have jurisdiction. 3800 Complaint must be amended in 
8791 Parties defendant. - certain cases, 
3792 Parties generally. 3801 Verdict and judgment. . 
_»8798 The complaint; summons to 3802 Verification of complaint and 
issue. answer, 
8794 What summons must state; 3803 Effect of an appeal upon the 
when new summons may issue, judgment. 
8795 Arrest. 3804 Provisions applicable to pro- 
3796 Judgment by default. ceedings under this Chapter. 


3797 Defendant may appear, etc. 


§ 3786. 3 1033. Every person is guilty of a forcible 
entry who either: : 
1. By breaking open doors, windows, or other parts of Forcible entry 
: 7 ° : : defined. 
a house, or by any kind of violence or circumstance of terror, 


enters upon or into any real property; or 


pit 
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2. Who, after entering peaceably upon r sal prope: 
t by force, threat ing conduet, the 5 
urns out by force, threats, or menacing conduct, t he party ee 
in possession. Waser aie. 


peers ae. § 3787. 8.1034. Every person is guilty of a forcible 3 , 


tainer defined. 
detainer who either: 


1. By force, or by menaces and threats of violence, un- 
lawfully holds and keeps the possession of any real property, 
whether the same was acquired peaceably or otherwise; or 

2. Who in the mght time, or during the absence of the 
occupant of any lands, unlawfully enters upon real property, 
and who, after demand made for the surrender thereof, for 
the period of five days, refuses to surrender the same to such 
former occupant. 

The occupant of real property, within the meaning of 
this subdivision, is one who, within five days preceding such 
unlawful entry, was in the peaceable and undisturbed pos- 

session of such lands. 


* Who guilty of § 3788. s 1035. A tenant of real property, for a term 
- unlawful de- : : ‘ * 
_ tainer. less than life, is guilty of an unlawful detainer: 


1. Where he continues in possession, in person or by 
sub-tenant, of the property, or any part thereof, after the . 
expiration of the term for which it is let to him, without per- 

? mission of his landlord, or his successor in estate of his land- 
lord, if any there be; but in case of a tenancy at will, it 
must first be terminated by notice of five days. 

2. When he continues in possession, in person, or by 
sub-tenant, without permission of his landlord, or the suc- 
cessor in estate of his landlord, if any there be, after de- 
fault in the payment of rent, pursuant to the lease or agree- 
ment under which the property is held, and three days’ 
notice in writing, requiring its payment, stating the amount 
which is due, or possession of the property, shall have been 
served upon him, and if there be a sub-tenant in actual oceu- + — 
pation of the premises, also upon such sub-tenant. Such 
notice may be served at any time within one year after the 
rent becomes due. In all cases of tenancy upon agricultural 
lands, where the tenant has held over and retained possession __ 
for more than sixty days after the expiration of his term with- 
out any demand of possession or notice to quit by the land- 
lord, or the successor in estate of his landlord, if any 
there be, he shall be deemed to be holding by pe “ 
the landlord, or the successor in estate of his landlord, 

ye 
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there be, and shall be entitled to hold under the terms of the 
lease for another full year, and shall not be guilty of an un- 
lawful detainer during said year, and such holding over for 
the period aforesaid shall be taken and construed as a con- 
sent on the part of the tenant to hold for another year. 

3. When he continues in possession, in person or by 
sub-tenant, after a neglect or failure to perform other con- 
ditions or covenants of the lease or agreement under which the 
property is held, including any covenant not to assign or sub- 
let, than the one for the payment of rent, and three days’ 
notice, in writing, requiring the performance of such con- 
ditions or covenants, or the possession of the property, shall 
have been served upon him, and if there be a sub-tenant in 
actual occupation of the premises, also upon such sub-tenant. 
Within three days after the service of the notice, the tenant 
or any sub-tenant in actual occupation of the premises, or 
any mortgagee of the term, or other person interested in its 
continuance, may perform the conditions or covenants of the 
lease, or pay the stipulated rent, as the case may be, and 
thereby save the lease from forfeiture; Provided, If the 
covenants and conditions of the lease, violated by the lessee, 


cannot afterward be performed, then no notice as last pre- . 


scribed herein, need be given to said lessee or his sub-tenant 
demanding the performance of the violated covenant or con- 
ditions of the lease. A tenant may take. proceedings similar 
to those prescribed in this Chapter, to obtain possession of 
the premises let to an under-tenant, in case of his unlawful 
detention of the premises underlet to him. 


4. A tenant or sub-tenant, assigning or sub-letting, or 
committing waste upon the demised premises, contrary to the 
covenants of his lease, thereby terminates the lease, and the 
landlord, or his successor in estate, shall, upon service of 

three days’ notice to quit, upon the person or persons in pos- 
session, be entitled to restitution of possession of such 
_ demised premises, under the provisions of this Chapter. 


_ section may be served, either: 
1. By delivering a copy to the tenant personally; or, 


2. If he be absent from his place of residence, and 
Foon his usual eee of business, se leaving a copy with some 
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§ 3789. s 1036. The notices required by the preceding Bervice of 
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Courts, have 
jurisdiction. 


March 11, 1886, 


Parties de- 
fendant. 


Parties gen- 
erally. 


osnaienl a ‘copy eee the mail addressed to the te 
his place of residence; or, i“ on 

3. If such place of residence and business Sabon. be 
ascertained, or a person of suitable age or discretion cannot ; 
be found there, then by affixing a copy in a conspicuous place 
on the property, and also delivering a copy to a person there | 
residing, if such person can be found, and also sending a copy 
through the mail addressed to the tenant at the place where 
the property is situated. Service upon a sub-tenant may be 
made in the same manner. 

§ 3790. s 1037. The district court of the judicial dis- 
trict which embraces the property or some part of it, has 
jurisdiction of proceedings under this Chapter; Provided, 
That justices’ courts within their respective precincts or cities 
shall have concurrent jurisdiction with the district courts in 
all cases of forcible entry, forcible detainer and unlawful de- 
tainer under this Chapter, when the whole amount of rent 
and damages claimed is less than three hundred dollars. 

§ 3791. s 1038. No person other than the tenant of the 
premises and sub-tenant, if there be one in the actual occupa- 
tion of the premises, need be made parties defendant in the 


proceeding, nor shall any proceeding .abate, nor the plaintiff 


be non-suited for the non-joinder of any persons who might 
have been made parties defendant; but when it appears that 
any of the parties served with process or appearing in the 
proceeding, are guilty of the offence charged, judgment 
must be rendered against him. In case a married woman be 
a tenant or a sub-tenant, her coverture shall constitute no de- 
fence, but in case her husband be not joined, or unless she be 
doing business as a sole trader, an execution issued upon a 
personal judgment against her can only be enforced against 
property on the premises at the commencement of the action. 

§ 3792. s 1039. Except as provided in the preceding 
section, the provisions of this Code, relating to parties to 
civil actions, are applicable to this proceeding. 

§ 3793. s 1040. The plaintiff, in his complaint, which 
shall be in writing, must set forth the facts on which he seeks 
to recover, and describe the premises with reasonable certain- 
ty, and may set forth therein any circumstances of fraud, 
force or violence which may have accompanied the alleged — 
forcible entry, or forcible or unlawful detainer, and clai n 
damages therefor. In case the unlawful detainer | 
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after default in the payment of rent, the complaint must state 

the amount of such rent. Upon filing the complaint, a sum- Damme: Ge 
mons must be issued thereon as in other cases, returnable at a 

day designated therein, which shall not be less than three 

days nor more than twelve days from its date, except in cases 

when the publication of the summons is necessary, in which 

case the court, or a judge or justice thereof, may order that 

the summons be made returnable at such time as may be 

deemed proper, and the summons shall specify the return 

day so fixed. 

§ 8794. s 1041. The summons must state the parties to What sum. 
the proceeding, the court in which the same is brought, the state 
nature of the action, in concise terms, and the relief sought 
and also the return day, and must notify the defendant to 
appear and answer within the time designated or that the re- 
lief sought will be taken against him. The summons must 
be directed to the defendant, and be served at least two 
days before the return day designated therein, and must be 
served and returned in the same manner as summons in civil 
actions is served and returned. Upon the return of any 
summons issued under this Chapter, where the same has not, when new 
for any reason, been served, or not served in time, the plaint-jssue. 
iff may have a new summons issued, the same as if no pre- 
vious summons had been issued. 

§ 3795. s 1042. If the complaint presented establishes, Arrest. 

to the satisfaction of the judge or justice, fraud, force, or 
violence, in the entry or detainer, and that the possession 
held is unlawful, he may make an order for the arrest of the 
defendant. 

§ 3796. s 1043. If, at the time appointed, the defend- Judgment by 
ant do not appear and defend, the court must enter his de- 

fault and render judgment in favor of the plaintiff as prayed 

for in the complaint. 

q § 3797. 31044. On or before the day fixed for his ape oye 
appearance the defendant may appear and answer or demur. &te. 

§ 8798. 31045. Whenever an issue of fact is pre- Trial by jury. 
sented by the pleadings, it must be tried by a jury, unless such 

jury be waived as in other cases. ‘I'he jury shall be formed in 
the same manner as other trial juries in the court in which the 
action is pending. 

§ 3799. 3 1046. On the trial of any proceeding for any 


404 


Showing re- 
uiredof « 
bi aintiff, forci- 
- entry or de- 


Of defendant. 
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amended in 


Verdict and 
judgment. 


certain Cases. 


detainer complained of, that he was peaceably in the actual ] 
possession at the time of the forcible entry, or was entitled 
to the possession at the time of the forcible detainer. The 
defendant may show in his defense, that he or his ances- 
tors, or those whose interest in such premises he claims, 
have been in the quiet possession thereof for the space of 
one whole year together next before the commencement of 
the proceedings, and that his interest therein is not then 
ended or determined; and such showing is a bar to the 
proceedings. 

§ 3800. s 1047. When, upon the trial of any proceed- 
ing under this Chapter it appears from the evidence that the 
defendant has been guilty of either a forcible entry or a forci- 
ble detainer, and other than the offence charged in the com- 
plaint, the judge must order that such complaint be forth- 
with amended to conform to such proofs. Such amendment 
must be without.any imposition of terms. No continuance 
must be permitted upon account of such amendment, unless 
the defendant, by affidavit filed, shows to the satisfaction of 
the court, good cause therefor. 

§ 3801. s 1048. If, upon the trial, the verdict of the 
jury, or if the case be tried without a jury, the finding of the 
court be in favor of the plaintiff and against the defendant, . 
judgment shall be entered for the restitution of the prem- | 
ises, and if the proceedings be for an unlawful detainer after 4 
neglect or failure to perform the conditions or covenants of 
the lease or agreement under which the property is held, or | 
after default in the payment of rent, the judgment shall also 
declare the forfeiture of such lease or agreement. The jury 
or the court, if the proceeding be tried without a jury, shall . 
also assess the damages occasioned to the plaintiff by any / 
forcible entry, or by any forcible or unlawful detainer, 7 
alleged in the complaint, and proved on the trial, and find 
the amount of any rent due, if the alleged unlawful detainer 
be after default in the payment of rent; and the judgment 
shall be rendered against the defendant guilty of the forcible 
entry, or forcible or unlawful detainer, for three times the — a 
amount of the damages thus assessed, and of the rent found 
due. When the proceeding is for an unlawful detainer — 
after default in the payment of the rent, and the lease 
agreement under which the rent is saertaes i | pie 
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a terms expired, execution upon the judgment shall not be 
% _ issued until the expiration of five days after the entry of the - 
judgment, within which time the tenant, or any sub-tenant, 
. or any mortgagee of the term, or other party interested in 
its continuance, may pay into court, for the landlord, the 
amount found due as rent, with interest thereon, and the 
amount of damages found by the jury or the court for the 
unlawful detainer, and the costs of the proceeding, and 
thereupon the judgment shall be satisfied, and the tenant be 
restored to his estate; but, if payment, as here provided, be 
not made within the, five days, the judgment may be en- 
forced for its full amount, and for the possession of the 
premises. In all other cases the judgment may be enforced : 
immediately. 
§ 3802. 3s 1049. The complaint and answer must be Vorinadtitot a 
verified. answer. 
§ 3808. 31050. An appeal taken by the defendant rifect of an 
shall not stay proceedings upon the judgment, unless the the judginent, 
judge or justice before whom the same was rendered so 


directs. 
A § 3804. s 1051. The provisions of this Code, relative Provisions ap- 
“ er ; 3 plicable to 
to civil actions, appeals, and new trials, so far as they are not proceedings 
( , under this 


inconsistent with the provisions of this Chapter apply to the Chapter. 
proceedings mentioned in this Chapter. 
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ENFORCEMENT OF LIENS. 


CHAPTER I. 


DEFINITION 


SEcTION. 
8805 Lien defined. 


§ 3805. s 1056. 


OF LIENS. 


A lien is a charge imposed upon specific — 


property, by ‘which it is made security for the pert onan of 


an act. 


LIENS OF MECHANICS AND OTHERS UPON REAL PROPERTY, 


SECTION, 


3806 What laborers, contractors, etc., 
may have liens upon. 

38807 Notice by sub-contractor, etc., 
and lien for an amount due 
contractor. 

3808 Liens for grading, filling lots 
and streets. 

3809 What interest in the land subject 
to the lien. 

3810 Effect of liens. 

3811 Claim of lien to be filed in re- 
corder’s office. 

8812 Liens upon two or more pieces 
of property; amount due from 
each to be designated. 


§ 3806. s 1057. 
or furnishing materials to be used in the constfnenaial 
tion or repair of any mining claim, building, wharf, 


SECTION. 


3813 Claim to be recorded; fees of 
recorder. 

3814 Time of continuance of lien. 

3815 Sub-contractor, when and where 
paid out of proceeds of sale. 

3816 Measure -of recovery by con-_ 
tractor; protection of owner's 
rights. 

3817 Court to declare rank of liens. — 


3818 Separate actions may be con- ar 


solidated ; costs. ; 
3819 Liens not to impair right to 

personal action. ah 
3820 Provisions applicable to- 

ceedings under this Chap 


’ 


LIENS UPON REAL PROPERTY. 407 


the same for the work or labor done or materials furnished 
by each respectively, whether done or furnished at the 
instance of the owner of the building or other improvement, 
or his agent, but the aggregate amount of such liens must not 
exceed the amount which the owner would be otherwise liable 
to pay. 
§ 3807. 3 1058. Any sub-contractor, material man, Notice by sub- 


- x . contractor 
laborer or other person performing labor or furnishing ¢te., and len 


materials for the contractor, who is entitled to a lien under due contractor 
the provisions of the last section, may, at any time within mph i 
thirty days after commencing to perform the labor or furnish 

the materials, serve upon the owner or his agent, or the per- 

son employing the contractor, written notice of the amount 

due him, or contracted to become due him, for such labor or 

materials, and such sub-contractor, material man, lahorer or 

other person may have a lien for such amount; and any 

person furnishing materials, or performing labor for the con- 

tractor may by like notice to the contractor, be subrogated to 

the rights of such sub-contractor; and by filing notice with 

the county recorder, shall likewise have a lien for the amount 

due him, although the building may not be finished; Pro- 

vided, That he file notice of such lien within the time men- 

tioned in section 1062 of this act. 

§ 3808. s 1059. Any person, who at the request of the riens for graa- 
owner of any lot in any incorporated city or town, grades, and stree As 
fills in, or otherwise improves the same, or the street in front 

of, or adjoining the same, has a lien upon such lot for his 
work done and materials furnished. 

§ 3809. s 1060. The land upon which any building, what interest 
improvement or structure is constructed, together with a con- te a 
venient space about the same, or so much as may be required" 
for the convenient use and occupation thereof, is also subject 
to the liens, if, at the time the work was commenced or the 
materials for the same had commenced to be furnished, the 
land belonged to the person who caused said building improve- 
ment or structure to be constructed, altered or repaired; but 
if such person owned less than a fee simple estate in such 

land, then only his interest therein is subject to such lien. 

4 -§ 38810. s 1061. The liens provided for in this Chapter pect of tiens 
are preferred to any lien, mortgage or other incumbrance, 

- which may have attached subsequent to the time when the 

_ building, improvement, or structure was commenced, work 
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any lien, mortgage, or other incumbrance of which fa a 
holder had no notice and which was unrecorded at the time 
the building, improvement or structure was commenced, work 
done, or the materials were commenced to be furnished. 
Claim, of lien § 3811. s 1062. Every original contractor, within sixty 
recorder's days after the completion of his contract, and every person, 
save the original contractor, claiming the benefit of this 
Chapter, must within thirty days after the completion of any 
building, improvement, or structure, or after the completion 
of the alteration or repair thereof, or the performance of 
any labor in a mining claim, file for record with the county 
recorder of the county in which such property or some part 
thereof is situated, a claim containing a statement of his 
demand, after deducting all just credits and offsets, with the 
name of the owner, or reputed owner, if known, and also the 
name of the person by whom he was employed or to whom 
he furnished the material, with a statement of the terms, time 
given, and conditions of his contract, and also a description 
of the property to be charged with the lien, sufficient for 
identification, which claim must be verified by the oath of 
himself or some other person. ‘ 
» Liens upon § 3812. s 1063. In every case in which one claim is 
two or more 
, Becesot prop { filed against two or more buildings, mining claims, or other 
improvements owned by the same person, the person filing 
such claim must at the same time designate the amount due 
Amount due to him on each of such buildings, mining claims or other im- 
be designated. provements, otherwise the lien of such claim is postponed to 
other liens. The lien of such claimant does not extend beyond 
the amount designated, as against other creditors having hens, 
by judgment, mortgage, or otherwise, upon either of such 
>, buildings or other improvements, or upon the land upon 
s which the same are situated. 
Olaim to be re- § 3813. s 1064. The recorder must record the claim in 
i} a book kept by him for that purpose, which record must be 
; indexed as deeds, 2nd otber conveyances are required by law Ny “f 
to be indexed, and for which he may receive the same fees _ 
as are allowed by law for recording deeds and other instru- 
ments. see 
§ 3814. s 1065. No lien provided for in this Chapter — 
binds any building, mining claim, improvement .or str 
for a longer period than ninety days after the same he 
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filed unless proceedings be commenced in a proper court with- 
in that time to enforce the same, or, if a credit be given, then 
ninety days after the expiration of such credit, but no lien 
continues in force fora longer time than two years from the 
time work is completed, by any agreement to give credit. 
§ 3815. s 1066. All persons entitled to liens on the sub-contract. 


: ors, where 
strueture or improvement, except those who contracted with «nd when 


the owner thereof, are sub-contractors, and the court in the Proceedsot 
judgment must direct the amount due sub-contractors to be 
paid out of the proceeds of sales, before any part of such 

. proceeds are paid to the contractor. 

| § 3816. s 1067. The contractor shall be entitled to re- Measure of 


i ; recovery by 
, cover upon a lien filed by him, only such amount as may be Contractor; 
» = 

‘ 


srotecti 

due to him according the terms of his contract, after deduct- owner's rights, 
ing all claims of other parties for work done and materials 
furnished, as aforesaid; and in all cases where a lien shall be 

filed, under this Chapter, for work done or materials furnish- 

ed to any contractor, he shall defend any action brought there- 

upon at his own expense; and during the pendency of such 

action, the owner may withhold from the contractor the 

amount of money for which the lien is filed; and in case of 

judgment against the owner or his property, upon the lien, 

the said owner shall be entitled to deduct from any amount 

due, or to become due by him to the contractor, the amount 
of such judgment and costs. 

§ 3817. s 1068. In every case in which different lens court to ae- 
are asserted against any property, the court in the judgment Secs ae 
must declare the rank of each lien, or class of liens, which 
shall be in the following order, viz: First—All persons other 
than the original contractors and sub-contractors; Second— 

The sub-contractors; Third—The original contractors. And 

the proceeds of the sale of the property must be applied to 

each lien, or class of liens, in the order of its rank, and 
ei on the sale of the property subject to the lien, 

there is a deficiency of proceeds, judgment may be docketed 
for the deficiency in like manner and with like effect as in ac- 

tions for the foreclosure of mortgages. 
. § 3818. s 1069. Any number of persons claiming liens ncaatiee 
_ may join or intervene in the same actions, and when separate tions may be 


; consolidated. 
he peseats are commenced, the court may consolidate them. The cingiee 
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impair rightto he construed to impair or affect the right « a , ny perso 

rsonal ac y 
) Hon. whom any debt may be due for work done, or ‘materia $ 
nished, to maintain a personal action to recover such debt - 


against the person liable therefor. 74 


e. 


. 


~ 
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ti sens § 3820, s 1071, Except as otherwise provided in this 
Seeding | Chapter, the provisions of this Code relating to civil actions, 
a Chapter. new trials and appeals, are applicable to, and constitute the 

° rules of practice in the proceedings mentioned in this Chapter. 
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OF CONTEMPT. 


SECTION, 

8821 What acts or omissions are con- 
tempts, 

8822 Re-entry on property after evic- 
tion, when a contempt. 

88238 A contempt committed in the 
presence of the court, may be 
punished summarily; when not 
so committed, afiidavit or state- 
ment shall be made, 

8824 A warrant of attachment may 
issue or a notice to show cause, 

8825 Bail may be given by a person 
arrested under such warrant. 

8826 Officer must upon executing the 
warrant, arrest and detain the 
person until discharged. 


§ 3821. s 1076. 


SECTION. 
8827 Bail bond, form and condition of. 


8828 Officer must return warrant and — 


undertaking, if any. 

8829 Hearing. 

8830 Judgment and penalty if guilty. 

8831 If the contempt is omission to 
perform any act, the person 
may be imprisoned until per- 
formance, 

3832 If a party fail to appear, pro- 
ceedings. 

8833 Illness sufficient cause for non- 
appearance of party arrested. 


The following acts or omissions, in re- _ 
spect to a court of justice or proceedings therein, are con- — 


tempts of authority of the court: ts 


the due course of a trial or other jiiddetad proceedin 
2. Breach of the peace, boisterous conduct, 
disturbance, tending to interrupt the due course 0) 


rei judicial proceeding. 
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* 
i. Disorderly, contemptuous or insolent pei 


CONTEMPT. 


3. Misbehavior in office, or other wilful neglect or viola- 
tion of duty by an attorney, counsel, clerk, marshal, sheriff, 
coroner, or other person appointed or elected to perform a 
_ judicial or ministerial service. 
) 4, Deceit or abuse of the process or proceedings of the 
court by a party to an action or special proceeding. 
5. Disobedience of any lawful judgment, order or pro- 
cess of the court. 
6. Assuming to be an officer, attorney, counsel of a 
court and acting as such without authority. 
7. Rescuing any person or property in the custody of 
‘ an officer by virtue of an order or process of such court. 
; 8. Unlawfully detaining a witness or party to an action 
while going to, remaining at, or returning from the court 
| where the action is on the calendar for trial. 
9: Any other unlawful interference with the process or 
proceedings of a court. 
10. Disobedience of a subpcena duly served, or refusing 
to be sworn or answer as a witness. 
11. When summoned.as a juror in a court, neglecting 
‘to attend or serve as such, or improperly conversing with a 
party to an action to be tried at such court, or with any 
other person in relation to the merits of such action, or 
receiving a communication from a party or other person in 
_ respect to it, without immediately disclosing the same to the 
court. 
12. Disobedience, by an inferior tribunal, magistrate, 
or offcer, of the lawful judgment, order or process of a 
superior court, or proceeding in an action or special proceeding 
contrary to law, after such action or special proceeding is 
removed from the jurisdiction of such inferior tribunal, 
‘magistrate or officer. Disobedience of the lawful orders or 
3 __ process of a judicial officer is also a contempt of the authority 
of such officer. 


_ from or out of any real property, by the judgment or pro- 


having a right so to do, re-enters into or upon, or takes 
ssession of any such real property, or induces or procures 
ny person not having a right so to do, or aids or abets him 


ein, is guilty of a contempt of the court by which such 
ent was rendered, or from which such process issued. 


a * 


~All 


§ 3822. s 1077. Every person dispossessed or ejected Re-entry on 


after eviction, 
when a con- 


cess of any court of competent jurisdiction, and who, not tempt. 
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Upon a conviction for such contempt, the court or justice of the 

peace must immediately issue an alias process directed to the 
proper officer and requiring him to restore the party entitled 
to the possession of such property under the original judg- 
ment or process to such possession. 

3823. s 1078. When a contempt is committed in the 


A contempt § 
committed in 
the presence 


of the court 
may be pun- 
ished sum- 
marily. 


When not so 


committed afli- 


davit or state- 
ment shall be 
made. 


A warrant of- 
attachment 
may issue, or 
a notice to 
show cause. 


Bail may be 
given by per- 
son arrested 
under such 
warrant. 


Officer must 

upon execut 
ing the war- 

rant arrest 


and detain the 


erson until 
ischarged. 


‘ 


Bail bond, 


form and con- 


ditions of. 


immediate view and presence of the court, or judge at cham- 
bers, it may be punished summarily, for which an order must 
be made, reciting the facts as occurring in such immediate 
adjudging that the person proceeded 
against is thereby guilty of a contempt, and that he be pun- 
When the 
contempt is not committed in the immediate view and pres- 
ence of the court or judge at chambers, an affidavit shall be 
presented to the court, or judge, of the facts constituting the 
contempt or a statement of the facts by the referees or arbi- 
trators or other judicial officer. 

§ 3824. s 1079. When the contempt 1s not committed 
in the immediate view and presence of the court or judge, a 
warrant of attachment may be issued to bring the person 
charged to answer, or, without a previous arrest, a warrant of 
upon notice, or upon an order to show 
and no warrant of commitment can be is- 
sued without such previous attachment to answer, or such 
notice or order to show cause. 

§ 3825. s 1080. Whenever a warrant of attachment is 
issued pursuant to this Chapter, the court or judge, must di- 
rect by an indorsement on such warrant, that the person 
charged may be let to bail for his appearance, in an amount 
to be specified in such indorsement. 

§ 3826. s 1081. Upon executing the warrant of attach- 
ment, the officer must keep the person in custody, bring him 
before the court or judge, and detain him until an order be 
made in the premises, unless the person arrested entitle him- 
self to be discharged, as provided in the next section. 

§ 3827. s 1082. When a direction to let the person ar- 
rested to bail is contained in the warrant of attachment, or 
indorsed thereon, he must be discharged from the arrest, upon 
executing and delivering to the officer, at any time before the 


view and presence, 


ished as in section 1085 of this Code prescribed. 


commitment may, 
cause, be granted ; 


return day of the warrant, a written undertaking, with two_ oH 
sufficient sureties, to the effect that the ee arrested ie 
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the court or judge thereupon; or they will pay, as may be di- 
rected, the sum specified in the warrant. 

§ 3828. 3 1083. The officer must return the warrant of OMcer must 
arrest and undertaking, if any, received by him from the aortiiie 
person arrested, by the return day specified therein. ee 

§ 3829. s 1084. When the person arrested has been Hearing. 
brought up, or has appeared, the court or judge must proceed 
to investigate the charge, and must hear any answer which 
the person arrested may make to the same, and may examine 
witnesses for or against him; for which an adjournment may 
be had from time to time, if necessary, 

§ 3830. s 1085. Upon the answer and evidence taken, Judgment ana 
the court, or judge, must determine whether the person pro- yl 
ceeded against is guilty of the contempt charged, and if it be 
adjudged that he is guilty of the contempt, a fine may be im- 
posed on him not exceeding two hundred dollars, or he may 
be imprisoned not exceeding five days, or both. 

§ 3831. s 1086. When the contempt consists in the ff the con. 


tempt is omis- 


omission to perform an act enjoined by law, which is yet in sion to per. 
“ form any act, 


the power of the person to perform, he may be imprisoned ue ee 
until he have performed it, or until released by the court, and, pepe sia 
in that case, the act must be specified in the warrant of com- 

mitment. 

§ 8832. 3 1087. When the warrant of arrest has beenre a party fail 
returned served, if the person arrested do not appear on the ote 7 oy pits 
return day, the court, or judge, may issue another warrant of 
arrest, or may order the undertaking to be prosecuted, or 
both. If the yndertaking be prosecuted, the measure of 
damages in the action is the extent of the loss or injury sus- 
tained by the aggrieved party by reason of the misconduct 
for which the warrant was issued, and the costs of the pro- 
ceeding. 

§ 3833. s 1088. Whenever, by the provisions of this mness 
Chapter, an officer is required to keep a person arrested, on Acaase (01 sie 
warrant of attachment, in custody, and to bring him before a party arrested, 
court, or judge, the inability, from illness or otherwise, of 
the person to attend, is a sufficient excuse for not bringing 
him up; and the officer must not confine a person arrested 
upon the warrant, in a prison, or otherwise restrain him of 
personal liberty, except so far as may be necessary to secure 


his personal attendance. 
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VOLUNTARY DISSOLUTION OF CORPORATIONS. 
SECTION. SECTION. 
3834 How dissolved. 3837 Filing application and publica- 
3835 Application, what to contain. tion of notice. 
3836 Application, how signed and 3838 Objections may be filed. : 
verified. 3839 Hearing of application. 
3840 Judgment roll and appeal, 
How Gissotved § 3834. s 1094. A corporation may be dissolved by the 


district court of the district where its office or principal 
place of business is situated, upon its voluntary application 
for that purpose. 


Application, § 3835. s 1095. The application must be in writing, and 
what to con- 
tain. must set forth: 


1. That at a meeting of the stockholders or members 
called for that purpose, the dissolution of the corporation 
was resolved upon by a two-third vote of all the stockholders 

fy or members. 

2. That all the claims and demands against the cor- 

poration have been satisfied and discharged. 

Application, . § 3836. s 1096. The application must be signed by a ma- 
% and verified. jority of the board of trustees, directors, or other officers 
having the management of the affairs of the corporation, and 
must be verified in the same manner as a complaint in a civil 
3 action. 
rt ick ciple’ § 3837. 3 1097. If the judge is satisfied that the appli- 
As ton and publ cation is in conformity with this Chapter he must order it to 
1 pi be filed with the clerk, and that the clerk give not less than } 
thirty days’ notice of the application, by publication in some __ | 
newspaper published in the district, and if there are none such, 
then by advertisements, posted up in three of the principal 


ye 
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r public places in the county where its office or principal place 

of business is situated. i 

(es Ses be aie " § 3838. s 1098. Atany time before the expiration of the os 

Beye? time of publication, any person may file his oheteaes hah. ae 

the application. xO 
he cB 
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§ 3839. 3 1099. After the time of publication has ex- Hearing of p> 
pired, the court may, upon five days’ notice to the persons 
who have filed objections, or without further notice, if no 
objections have been filed, proceed to hear and determine 
the application; and if all the statements therein made are 
shown to be true, he must declare the corporation dissolved. 

§ 3840. 31100. The application, notices, and proof of suagment 
publication, objections, if any, and declaration of dissolution, peat ng Pes 
constitute the judgment roll, and from the judgment an ap- 
peal may be taken as from judgments in other civil actions, 
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OF EMINENT DOMAIN. 


SECTION. SECTION. 

3841 Eminent domain may be ex- 3851 Court or jury to assess damages. 
ercised. 3852 The date with respect to which 

3842 Estates and rights subject to compensation shall be assessed 
condemnation. and the measure thereof. 

8843 Private property defined. 3853 New proceedings to cure defect- 

8844 Facts necessary to be found by ive title. 
court before condenination. 3854 Payment of damages or deposit 

8845 Parties may make location; may of bond therefor. 
enter to make surveys. 8855 Damages, to whom paid. 

3846 Jurisdiction in district courts. 3856 Final order of condemnation, 

8847 The complaint and its contents. what to contain; when filed, 

8848 Summons and what to contain; . title vests. 
how issuéd and served. 3857 Putting plaintiff in possession. ~ 

3849 Who may defend; what its 3858 Costs may be allowed; distribu- 
answer may show. tion thereof, 

8850 Court shall have jurisdiction 3859 Provisions of Code applicable 
to regulate the mode of mak- to proceedings under this Chap- 
ing crossings or of enjoying a ter. 
common use, 3860 Exceptions. 


§ 3841. 1105. Subject to the provisions of this Chap-,. jent ao- 


ter, the right of eminent domain may be exercised in behalf main may be 


of the following public uses: 


1. Public buildings and grounds for the use of the Ter- 


— ritory, and all other public uses authorized by the Legisla- 


; — «ALG rine ae sik copE OF Teich RE 
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, ductink pater for the use ae the inhabitants of any sokinty, -. 
incorporated city, village or town; or for dyaining any 
county, incorporated city, village or town; raising the banks 

: of streams, removing obstructions therefrom, and widening, 

deepening or straightening their channels; roads, streets and 
alleys, and all other public uses for the benefit of any county, 
incorporated city, village or town, or the inhabitants thereof. 

Feby. 21, 1888. 3. Wharves, docks, piers, chutes, booms, ferries, 

bridges, toll-roads, by-roads, plank and turnpike roads, 
steam and horse railroads, reservoirs, canals, ditches, flames, 
aqueducts, and pipes for public transportation, supplying 
mines and farming neighborhoods with water, and draining 
and reclaiming lands, and for floating logs and lumber on 
streams not navigable. (1) ; 
4, Roads, tunnels, ditches, flames, pipes and dumping 
places for working mines; also outlets, natural or otherwise, 
for the flow, deposit, or conduct of tailings or refuse matter 
from mines; also an occupancy in common by the owners or __ 
possessors of different mines of any place for the flow, 
deposit or conduct of tailings or refuse matter from their 
: several mines. 
5. By-roads leading from highways to residences and 
farms. 
6. Telepraph lines. 
7. Sewerage of any incorporated city. 
saaeten and § 8842. s 1106. The following is a classification of the 


rights subject 


to condemna- estates and rights in lands subject to be taken for public use: 


1. A fee simple, when taken for public buildings or 
grounds, or for permanent buildings, for reservoirs and dams, * 
and permanent flooding occasioned thereby, or for an outlet 
for a flow, or a place for the deposit of debris or tailings of a — 
' mine. 
2. An easement, when taken for any other use. 
3. The right of entry upon and occupation of lands, 
: and the right to take therefrom such earth, gravel, stones, ; 
trees and timber as may be necessary for some public use. 


(1) Amendments took effect June Ist, 1888. ‘ 
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hey 3843. 5 1107. The private property which may be Private prop. 
dao under this Chapter includes: madre 
I, All real property belonging to any person. 
2. Lands belonging to this Territory, or to any county, 
incorporated city, village or town, not appropriated to some 
public use, 
5. Property appropriated to public use; but such prop- 
erty shall not be taken unless for a more necessary public 
use than that to which it has been already appropriated, 
4. Franchises for toll-roads, toll-bridges and ferries, 
and all other franchises; but such franchise shall not be 
taken unless for free highways, railroads, or other more 
necessary public use. 
5. All rights of way for any and all purposes mentioned 
in section 1105, and any and all structures and improvements 
thereon, and the lands held or used in connection therewith, 
shall be subject to be connected with, crossed, or intersected 
by any other right of way or improvements or structures 
thereon. ‘They shall also be subject to a limited use in com- 
mon with the owner thereof, when necessary; but such uses 
of crossings, intersections and connections, shall be made in 
manner most compatible with the greatest public benefit and : 
least private injury. 
6. All classes of private property not enumerated, may 
be taken for public use, when such taking is authorized by 
law. 
§ 8844..5 1108. Before property can be taken it must Facts neces: 
‘yy hbo florea 
1. That the use to which it is to be applied is a use demnation, 
authorized by law. 
2. That the taking is necessary to such use. 
8. If already appropriated to some public use, that the 
public use to which it is to be applied is a more necessary 
; public use. 
% § 3845. 81109. In all cases where land is required for parties m ay 
public use, the Territory or its agents in charge of such use, ony anaetnng 
may survey and locate the same; but it must be located in the ™™° ey" 
manner which will be most compatible with the greatest pub- f 
lic good and the least private injury, and subject to the pro- | 
visions of this Chapter. The Territory or its agents in ay 
harge of such public use, may enter upon the land and make 
M ons, ~ ih he la and maps thereof, and such ent 
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the lands, except for injuries resulting from een 
wantonness, or malice. 

dinteiot courte, § 3846. 31110. All proceedings under this Ghaptér” 
must be brought in the district court for the district in which 
the property is situated. They must be commenced by filing 
a complaint and issuing a summons thereon. 


The complaint s q . i . 1 ‘ in: 
Le ag peg § 3847. 31111. The complaint must contain: 
sents, 1. The name of the corporation, association, commis- 


sion, or person in charge of the public use for which the 
property is sought, who must be styled plaintiff. 

2. The names of all owners and claimants of the prop- 
erty, if known, or a statement that they are unknown, who 
must be styled defendants. 

3. A statement of the right of the plaintiff. 

4. If a right of way be sought, the complaint must 
show the location, general route and termini, and must be ac- 
companied with a map thereof, so far as the same is involved 
in the action or proceeding. 

5. A description of each piece of land sought to be 
taken, and whether the same includes the whole or only part 
of an entire parcel or tract. All parcels lying in the same 
judicial district and required for the same publie use, may be 
included in the same or separate proceedings at the option of 
the plaintiff, but the court may consolidate or separate them 
to suit the convenience of parties. 


Summons, § 3848. 31112. The clerk must issue a summons, which 
tain. must contain the names of the parties, a general description 


of the whole property, a statement of the public use for 

which it is sought, and a reference to the complaint for 

descriptions of the respective parcels, and a notice to the de- 
How issued fendants to appear and show cause why the property ‘described 
and served. 

should not be condemned as prayed for in the complaint. 
In all other particulars it must be in the form of a summons in 
civil actions and must be served in like manner. 


Who may de- 
fend. 


4 


What the the complaint, or in the damages for the taking thereof, though 
show. not named, may appear, plead and defend, each in respect to 
his own property or interest, or that claimed by him, i in like f 


mannef as if named in the complaint. Ds eeee Pa 


§ 3849. s 1118. All persons in occupation of, or having ~ 
or claiming an interest in any of the property described in 


as ys 4 
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"Me; _ § 3850. 81114. ‘The court or judge thereof shall have Court shall, 
“s . power: tom f Senne ; 


ud 


late the mode ~ 


j 1 iti ifi in secti of makin 
1. To determine the conditions specified in section 1108 of making | 


and regulate and determine the place and manner of making of enjoying a 


connections and crossings, or of enjoying the common use 
mentioned in the fifth subdivision of section 1107. 

2. ‘To hear and determine all adverse or conflicting claims 
to the property sought to be condemned, and to the damages 
therefor. 

3. Todetermine the respective rights of different parties 
seeking condemnation of the same property. 


§ 3851. 81115. The court, jury, or referee must hear Court or jury 
. to assess dam- 


such legal testimony as may be offered by any of the parties ages. 
to the proceedings, and thereupon must ascertain and assess: 

1. The value of the property sought to be condemned, 
and all improvements thereon pertaining to the realty, and 
of each and every separate estate or interest therein; if it 
consists of different parcels, the value of each parcel and each 
estate or interest therein shall be separately assessed. 

2. If the property sought to be condemned constitutes 
only a part of a large parcel, the damages which will accrue to 
the portion not sought to be condemned, by reason of its 
severance from the portion sought to be condemned, and the 
construction of the improvement in the manner proposed by 
the plaintiff. 

8. Separately how much the portion not sought to be 
condemned, and each estate or interest therein, will be bene- 
fited, if at all, by the construction of the improvement pro- 
posed by the plaintiff; and if the benefit shall be equal to the 
damages assessed, under subdivision 2, the owner of the 

parcel shall be allowed no compensation except the value of 
the portion taken; but if the benefit shall be less than the 
damages so assessed, the former shall be deducted from the 
latter, and the remainder shall be the only damages allowed 
in addition to the value. 

4, If the property sought to be condemned be for a 
railroad the cost of good and sufficient fences along the line 
of such railroad between such railroad, and other adjoining 
lands of the defendant. 

5. As far as practicable, compensation must be assessed 

- for each source of damages separately. 
— § 8852. 31116. For the purpose of assessing compens- 
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BN Seal: oraér-ot § 3856. s 1120. When payments have been made and 
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The date with ation and damages, the right thereto shall be dee to hav 


whieh compen. accrued at the date of the summons, and its actual value ty 
sation shall 


assessedand that date shall be the measure of compensation for all prop-— 
ar eh erty to be actually taken, and the basis of damages to 
property not actually taken, but injuriously affected, in all 
cases where such damages are allowed, as provided in the last 
section. No improvements put upon the property subsequent 
to the date of the service of summons, shall be included in 
the assessment of compensation or damages. 
New proceed. § 3853. 31117. If the title attempted to be acquired is 
defeotive title. found to be defective from any cause, the plaintiff may again 
institute proceedings to acquire the same as in this Chapter 
prescribed. 
Dahietaek of § 3854. 31118. The plaintiff must, within thirty days 
daretiter: after final judgment, pay the sum of money assessed in 
bond therefor: vespect to the land taken and also execute to the defendant a 
bond, with sureties to be approved by the court, or judge 
thereof, in double the assessed cost of constructing good and 
sufficient fences as provided in subdivision 4, of section 1115, 
conditioned that the plaintiff shall build such fence within 
twelve months from the time the railroad is built on or over 
the land taken, and the defendant or his grantees, in case of 
a breach of the conditions of said bond, may have an action 
thereon, and recover all damages sustained and the cost of 
constructing such fences, and when collected such damages 
and costs shall be paid into court, and that portion consisting 
of the estimated cost of fencing must be applied to that pur- 
pose under the direction of the court. 
ibamiaces, to § 3855. 31119. Payment may be made to the defend- 
whompaid- ants entitled thereto, or the money may be deposited in 
court for the defendants, and be distributed to those entitled 
thereto. If the money be not so paid or deposited, the 
defendants may have execution as in civil cases; and if the 
money cannot be made on execution, the court upona showing 
; to that effect, must set aside and annul the entire proceedings, 
and restore possession of the property to the defendant if 
possession has been taken by the plaintiff. ae 
| pat to'eon the bond given, if the plaintiff elects to give one, as required — 
by the last two sections, the court must make a final order of 
condemnation, which must describe the property condemned do 
and the purpose of such condemnation. A cory of the orc 
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must be filed in the office of the recorder of the county, and 
thereupon the property described therein shall vest in the 
plaintiff for the purpose therein specified. 

§ 3857. 51121. At any time after trial and judgment 
entered, or pending an appeal from the judgment to the su- 
preme court, whenever the plaintiff shall have paid into court 
for the defendant, the full amount of the judgment, and such 
further sum as may be required by the court as a fund to pay 
any further damages and costs that may be recovered in said 
proceedings, as well as all damages that may be sustained by 
the defendant if for any cause the property shall aot be 
finally taken for public use, the district court in which the 
proceeding was tried may, upon notice of not less than ten 
days, authorize the plaintiff, if already in possession, to con- 
tinue therein, and if not, then to take possession of and use 
the property during the pendency of and until the final con- 
clusion of the litigation, and may, if necessary, stay all 
actions and proceedings against the plaintiff on account 
thereof. The defendant, who is entitled to the money paid 
into court for him upon any judgment, shall be entitled to 
demand and receive the same at any time thereafter upon 
obtaining an order therefor from the court. It shall be the 
duty of the court, or a judge thereof, upon application being 
made by such defendant, to order and direct that the money 
so paid into court for him be delivered to him upon his filing 
a satisfaction of the judgment, or upon his filing a receipt 
therefor, and an abandonment of all defenses to the action or 
proceeding, except as to the amount of damages that he may 
be entitled to in the event that a new trial shall be granted. 
A payment to a defendant, as aforesaid, shall be held to be 
an abandonment by such defendant of all defenses interposed 
by him, excepting his claim for greater compensation. 

§ 8858. s 1122. Costs may be allowed or not, and if 
allowed, may be apportioned between the parties on the same 
or adverse sides, in the discretion of the court. 

§ 8859. 31123. Except as otherwise provided in this 


Chapter, the provisions of this Code relative to civil actions {iy 
and new trials and appeal, are applicable to and constitute the 
rules of practice in the proceedings in this Chapter. 


§ 3860. 3 1124. Nothing in this Code must be construed 
to abrogate or repeal any statute providing for the taking of 


property in any city or town for street purposes. 
rot Bs , 
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When filed, 
title vests, 


Putting plain- 
tiff in posses- 
sion. 


Costs may be 
allowed; dis- 
tribution 
thereof, 


Provisions 


of Oode : 
applicable to 


proceedings 
under this 
Chapter. 
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TASE LAK MGA. 
OF CHANGE OF NAMES. 
SECTION. SECTION. 
3861 Jurisdiction. 3868 Publication of petition for. 
8862 Application for change of name, 3864 Hearing of application and re- 
how made; corporation, change monstrance, 
of name. 
Jurisdiction. § 3861. s 1128. Applications for change of names must 
be heard and determined by the district courts. 
Application c 9Q¢ _ 9¢ P snaati : 
forchapee of § 3862. 81129. All applications for change of names 


name, how must be made to the district court of the judicial district where 


the person whose name is proposed to be changed resides, by 
petition, signed by such person; and if such person is under 
twenty-one years of age, by one of the parents, if living; or 
if both be dead, then by the guardian; and if there’be no guard- 
ian, then by some near relation or friend. The petition 
must specify the place of birth and residence of such person, 
his or her present name, the name proposed, and the reason 
for such change of name, and must, if the father of such per- 
son be not living, name as far as known to the petitioner, the 
near relatives of such person, and their place of residence. 
of pepe ae Any religious, benevolent, literary or scientific corporation, 
name of. or any corporation bearing or having for its name or using or 
being known by the name of any benevolent or charitable 
order, or society, may, by petition, apply to the district court 
of the judicial district in which the property of said corpora- 
tion is situated, for a change of its corporate name. Such 
petition must be signed by the trustees of the corporation, 
or by a majority of them, and must specify the date of the 
formation of the corporation, its present name, the name pro- 
posed, and the reason for such change of name. Upon filing 
such petition on behalf of such corporation, the same pro- 
ceedings must be had as upon application for changes: of name 
of natural persons. ’ 
Publication. of § 3863. s 1130. A copy of such petition must be pub- 4 
lished for four successive weeks, in some newspaper, le 
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in the judicial district, if a newspaper be printed therein, but 
if no newspaper be printed inthe judicial district, a copy of 
such petition must be posted for a like period at three of the 
most public places in the county in which the property of 
such corporation is situated, or in which the petitioner resides, 
if the petition is for the change of the name of a natural per- 
son, and proofs must be made of such publication or posting 
before the petition can be considered. 

§ 3864. s 1131. Such application must be heard at such Hosting or 
time during the term as the court may appoint, and objec- temonstrance, 
tions may be filed by any person who can, in such objections 
show to the court good reasons against such change of name. 

On the hearing the court may examine upon oath, any of the 
petitioners, remonstrants, or other persons, touching the ap- 
plication, and may make an order changing the name or dismiss- 
ing the application, as to the court may seem right and proper. 


Mok dpa ke) chee, 


OF ARBITRATION. 


SECTION. SEcrion. 
3865 What may be submitted to arbi- 3870 Award to be in writing; when 
tration and when. judgment must be entered. 
8866 Submission to arbitration to be 3871 Award may be vacated in cer- 
in writing. tain cases. 
8867 Submission may be entered as: 3872 Court may on motion modify or 
an order of the court; revoca- correct the award. 
. tion. 3873 Decisions on motion subject to 
_ 8868 Powers of arbitrators. appeal, but not the judgment 
3869 Majority of arbitrators may de- entered before motion. 
termine any question; they 3874 If submission be revoked and an 
must be sworn, action brought, what to be re- 
covered. 


§ 3865. s 1135. Persons capable of contracting may sub- wnat may be 
mit to arbitration any controversy which might be the sub- {{piusauen” 
ject of a civil action between them, except a question of title “"* ""™ 
to real property in fee or for life. This qualification does not 
include questions relating merely to the partition or bounda- 

“nk ries of real property. 
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Submission to § 3866. 3 1136. The submission to arbitt 1 ion 


arbitration to ; 3 
bein writing. in writing and may be to one or more persons. ; 
Sanretenion § 3867. 81137. It may be stipulated in the sabniveion i +f 


tered asa that it be entered as an order of the court, for which purpose 
‘Swale it must be filed with the clerk of the court where the parties, 
or one of them, reside. The clerk must thereupon enter in 
his register of actions a note of the submission, with the 
names of the parties, the names of the arbitrators, the date of 
submission, when filed, and the time limited by the submis- 
sion, if any, within which the award must be made. When so 
entered, the submission cannot be revoked without the consent 
of both parties. The arbitrators may be compelled by the  . 
court to make an award, and the award may be enforced by 
the court in the same manner as a judgment. If the submis- 
Revocation. sion is not made an order of the court, it may be revoked at 
any time before the award is made. 


BERS Bee ee ee oe 


a 


itera of pr- § 3868. s 1138. Arbitrators have power to appoint a 
lean time and place for hearing, to adjourn from time to time, to 
administer oaths to! witnesses, to hear the ‘allegations and 

evidence of the parties, and to make an award thereon. 


Majority of ar. § 3869. s 1139. All the arbitrators must meet and act 
bitrators may 


determine any together during the investigation, but when met, a majority 
; ai must be may determine any question. Before acting they must be 
| sworn before an officer authorized to administer oaths, faith- 
Bi ‘> fully and fairly to hear and examine the allegations and eyi- 
dence of the parties in relation to the matters in controversy, 


and to make a just award according to their understanding. 


Award to be in § 3870. s 1140. The award must be in writing, signed 
Satie by the arbitrators or a majority of them, and delivered to the 
parties. When the submission is made an order of the court, 

the award must be filed with the clerk and a note thereof 

made in his register. After the expiration of five daysfrom 

When judg. the filing of the award, upon the application of a party, and 

We pated on filing an affidavit showing that notice of filing the award _ 
has been served on the adverse party or his attorney, at least 
four days prior to such application, and that no order staying 
the entry of judgment has been served, the award must be 
entered by the clerk inthe judgment book, and there neaee has i} 
the effect of a judgment. We 


§ 3871. 81141. The court, on motion, may vacate. 
’ award upon any of the following grounds, and may 01 r 
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hearing, before the same arbitrators, or not, in its discre- Award may be 
tain cases. 


1. That it was procured by corruption or fraud. 

2. That the arbitrators were guilty of misconduct or 

committed gross error in refusing on cause shown, to post- 
pone the hearing, or in refusing to hear pertinent evidence, 
or otherwise acted improperly, in a manner by which the 
rights of the party were prejudiced. 

3. That the arbitrators exceeded their powers in making 
their award; or that they refused, or improperly omitted to 
consider a part of the matters submitted to them; or that the 
award is indefinite or cannot be performed. 

§ 3872. 31142. The court may, on motion, modify or Court may, on 


‘ motion, mod- 
correct the award when it appears: ify or correct 


the award. 

1. That there was a miscalculation in figures upon 
which it was made, or that there is a mistake in the descrip- 
tion of some person or property therein. 

2. When a part of the award is upon matters not sub- 
mitted, which part can be separated from other parts and does 
not affect the decision on the matter submitted. 

e 3. When the award, though imperfect in form, could 
have been amended if it had been a verdict, or the imperfec- 
tion disregarded. 
§ 3873. s 1143. The decision upon either motion is sub- pecision on © 
motion, sub- 


ject to appeal in the same manner as an order which is sub- ject toa peal, 
ut not the 


J 


ject to appeal in a civil action; but the judgment, if entered judgment en- 
before a motion is made, cannot be subject to appeal. motion 
§ 8874. 31144. If a submission to arbitration be re- z¢ submission 
be revoked 


voked, and an action be brought therefor, the amount to be and an action 
. brought, what 
recovered can only be the costs and the damages sustained intoberecoy. 


preparing for and attending the arbitration. eh xe 
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TITLE, &. 


CHAPTER I. 


KVIDENCE, JUDICIAL KNOWLEDGE. 


SECTION. 

3875 Certain facts of general notoriety 
assumed to be true; specifica- 
tion of such facts. 


§ 3875. 31149. Courts take judicial notice of the fol- 
lowing facts: 

1. The true signification of all English words and 
phrases, and of all legal expressions. 

2. Whatever is established by law. 

3. Public and private official acts of the legislative, ex- 
ecutive and judicial department of this Territory and of the 
United States. 

4. The seals of all the courts of this Territory and of 

the United States. 
5. The accession to office and the official signatures and 
seals of office of thé principal officers of government in the 
legislative, executive and judicial departments of this Terri- 
tory and of the United States. 

6. The existence, title, national flag and seal of every 
State or sovereign recognized by the executive power of the 
United States. 

7. The seals of courts of admirality and maritime juris- 
diction, and of notaries public. 

8. The laws of nature, the measure of time, and the 
geographical divisions and political history of the world. 

In all these cases the court may resort for its aid to ap- 
propriate books or documents of reference. : 


i} 
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CHaAPTerR II. 


WITNESSES, 


SECTION. SECTION, 
8876 All persons capable of percep- 8878 Persons in certain relations to 
tion and communication may parties prohibited. 
be witnesses. 3879 Judge or a juror may be wit- 
3877 Persons who cannot be wit- nesses. 
nesses. 8880 When an interpreter to be sworn, 


§ 3876. 31154. All persons, without exception, other- ni persons ca- 
. A ey F F i at of per- 
wise than is specified in the next two sections, who, having ception and 


communica- 


organs of sense, can perceive, and, perceiving, can make tion may be 
known their perceptions to others, may be witnesses. There- 
fore, neither parties nor other persons who have an interest 
in the event of an action or proceeding are excluded; nor 
those who have been convicted of crime; nor persons on ac- 
count of their opinions on matters of religious belief; although 
in every case the credibility of the witness may be drawn in 
question, by the manner in which he testifies, by the charac- 
ter of his testimony, or by evidence affecting his character 
for truth, honesty, or integrity, or his motives, or by con- 
tradictory evidence; and the jury are the exclusive judges of 
his credibility. 
§ 3877. s 1155. The following persons cannot be wit- Persons who 
- nesses: witnesses. 
1. Those who are of unsound mind at the time of their — \ au 
production for examination. h 7) 
2. Children under ten years of age, who appear incap- 
able of receiving just impressions of the facts respecting 
‘which they are examined, or of relating them truly. 
3. Parties or assignors of parties to an action or pro- 
ceeding, or persons in whose behalf an action or proceeding 
is prosecuted, against an executor or administrator upon a 
claim or demand against the estate of a deceased person, as 
to any matter of fact occurring before the death of such de- 
ceased person, and equally within the knowledge of both the 
witness and the deceased person. 
§ 3878. 31156. ‘There are particular relations in which 
the policy of the law to encourage confidence and to 
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___-Personsin cer. preserve it inviolate, therefore a person 
_ fe parties pro as a witness in the following cases: Aisne 
1. A husband cannot be examined for or against 
wife, without her consent, nor a wife for or against her hus- — 
. band, without his consent; nor can either, during the mar- 
riage or afterward, be, without the consent of the other, — 
examined as to any communication made by one to the other 
during the marriage; but this exception does not apply to 
a civil action or proceeding by one against the other, nor to 
a criminal action or proceeding for a crime committed by 
one against the other. 
2. An attorney cannot, without the consent of his client, 
. be examined as to any communication made by the client to 
him, or his advice given therein, in the course of professional 
us employment. 
ey 3. A clergyman or priest cannot, without the consent 
of the person making the confession, be examined as to any 
confession made to him in his professional character in the 
course of discipline enjoined by the church to which he 
belongs. f 
4. <A physician or surgeon cannot, without the consent 
of his patient, be examined in a civil action as to any inform- 
ation acquired in attending the patient which was necessary to 
Ath enable him to prescribe or act for the patient. 
: 5. A public officer cannot be examined as to communi- 
cations made to him in official confidence when the public 
interests would suffer by the disclosure. 
pe edae oF 9 § 3879. 31157. The judge himself or any juror may | 
witnesses. be called as a witness by either party; but in such case itis 
. in the discretion of the court to order the trial to be post-— 
. poned or suspended, and to take place before another judge 
et or jury. ac 
When an inter- § 3880. s 1158. When a witness does not understand ; 
om and speak the English language, an interpreter must be shown — 
[sworn | to interpret for him. Any person may be summoned 
by any court or judge to appear before such court or judge a 
to act as interpreter in any action or proceeding. The — 
summons must be served and returned in like manner as a 
subpena. Any person so summoned who fails to att 
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CuaptTer III. 
PUBLIC WRITINGS. 
SEcTION. SECTION. 
3881 Every citizen entitled to inspect 3891 Record of foreign country, how 
and copy public writings. authenticated. 
8882 Public officers bound to give 3892 Other evidence of a foreign re- 
copies. cord. 
8883 Public and private statutes de- 3893 Manner of proving other official 
fined, documents. 
3884 Four kinds of public writings. 3894 Public record of private writing 
8885 Books containing laws presumed evidence. 
to be correct. 3895 Entries in official books, evi- 
8886 Certified copy on law or public dence. 
writing. 3896 Justice’s judgment, how proved. 
8887 Other evidence of laws of other 3897 Same. 
States and Territories. 3898 Official certificates, contents of. 
8888 Recitals in statutes, how far 3899 Certificates of purchase, primary 
evidence. evidence of ownership. 
8889 Judicial record defined. 3900 Entries made by oflicers and 
3890 Record, how authenticated as board prima facié evidence. . 
evidence, 


§ 3881. 3 1163. Every citizen has a right to inspect and gvery citizen 
entitled to in- 


take a copy of any public writing of this Territory, except as spect and copy 


7 . bli rey s 
otherwise expressly provided by statute. pee 


§ 3882. s 1164. Every public officer having the custody Pubic oficers 
e erie P os 2 . bound to give 
of a public writing, which a citizen has the right to inspect, copies. 
is bound to give him, on demand, a certified copy of it, on 
payment of the legal fees therefor. 


§ 3883. 31165. Statutes.are public or private. <A publicana 


rivate stat- 


_ private statute is one which concerns only certain designated utes defined. 


individuals, and affects only their private rights. All other 


_ statutes are public, in which are included statutes creating or 
_ affecting corporations. 


§ 3884. s 1166. Public writings are divided into four rour kinds of 
i public writ- 


: classes : ings. 


1. Laws. 

Judicial records. 

3. Other official documents. 

-. Public records kept in this Territory, of private 
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Books con- § 3885. s 1167. Books utertine to. . Y 


presuucdto published under the authority of a State, Territory or. 01 vail id 
“cage maggie country, and to contain the statutes, code, or other written, 
law of said State, Territory, or country, or proved to be com- 
monly admitted in the tribunals of such State, Territory or 
country as evidence of the written law thereof, are admissible 
in this Territory as evidence of such law. (1) 
Geass § 3886. 31168. A copy of the written law or other 
ira ae. public writing of any State, Territory or foreign country, 
attested by the certificate of the officer having charge of the 
original under the public seal of the State, Territory or 
country or, attested by the certificate of the keeper thereof 
and the seal of his office annexed, if there be a seal, together 
with the certificate of the presiding justice of the country, 
parish or district, in which such office may be kept, or of the 
; Governor, secretary of State, or chancellor, or, if of a foreign 
country, the certificate of the minister or ambassador, or a 
consul, vice-consul, or consular agent of the United States in 
such foreign country, that the attestation of such keeper is in 
due form and by the proper officer, is admissible as evidence _ 
of such law or writing. (2) a 
aes pty § 3887. s 1169. The oral testimony of witnesses skilled 
efother States therein is admissible as evidence of the unwritten law of a 2 
= Se aamieas State, other Territory, or foreign country, as are also printed 
and published books of reports of decisions of the courts of 
such State, Territory or country, commonly admitted in sueh 
courts. 
Nidpitade.tn § 3888. 31170. The recitals in a public statute are con- 
farevidence’ Clusive evidence of the fact recited, for the purpose of carry- 
ing it into effect, but no further. The recitals in a private 
statute are conclusive evidence between parties who claim 
under its provisions, but no further. 4 
ae § 3889. s 1171. A judicial record is the record or a 
record defined. official entry of the proceedings in a court of justice, or of © 


co the official act of a judicial officer, in an action or ere 
ne proceeding. 
Record, how § 3890. s 1172. A judicial record of this Tensioner 


authenticated 


.  asevidence. of the United States, may be proved by the production of the. 
original, or by a copy thereof certified by the clerk or other st 
person having the legal custody thereof. That of a State or — 


(1) (2) Amendment took effect June 1, 1888. 
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RikakMarritory may be proved by the attestation of the clerk 
and the seal of the court annexed, if there be a clerk and seal, 
together with a certificate of the chief judge or presiding 
magistrate, that the attestation is in due form. 

§ 3891. 31173. <A judicial record of a foreign country recora ot 


may be proved by the attestation of the clerk, with the seal country, bow 


of the court annexed, if there be a clerk and seal, or of the sigeyer ys 
keeper of the record, with the seal of his office annexed if 
there be a seal, together with a certificate of the chief judge 
or presiding magistrate, or minister, or ambassador, or a 
consul, vice-consul, or consular agent of the United States, in 
such foreign country, that the attestation is in due form and 
_by the proper officer. (1). 
§ 3892. 831174. A copy of the judicial record of a Other evi- 
foreign country is also admissible in evidence upon proof: __ foreign record. 
1. That the copy offered has been compared by the 
witness with the original, and is an exact transcript of the 
whole of it. 
2. That such original was in the custody of the clerk of 
the court, or other legal keeper of the same; and, 
3. That the copy is duly attested by a seal which 1s 
proved to be the seal of the court where the record remains, 
if it be the record of a court; or if there be no such seal, or 
, if it be not a record of a court, by the signature of the legal 
keeper of the original. 
§ 3893. s 1175, Other official documents may be proyed beet 
as follows: oficial docu- 
1. Acts of the executive of this Territory, by the rec- 
ords, and of the United States, by the records of the depart- 
ments of the United States certified by the heads of those 
departments respectively. They may also be proved by pub- 
lie documents, printed by the order of the legislature or Con- 
gress, or either house thereof. 
2. The proceedings of the legislature of this Territory 
_ or of Congress, by the journals of those bodies respectively, 
or either house thereof, or by published statutes or resolu- 
tions, or by copies certified by the clerk, or printed by their 
order. 
hd 3, The acts of the executive or the proceedings of the 
_ legislature ofa 2 State or other Territory in the same manner. 


their authority, or commonly received in that country. as su a “4 
or by a copy certified under the seal of the country or sover- — 
eign, or by a recognition thereof in some public act of the 
executive of the United States. 

5. Acts of a municipal corporation of this Territory or 
of a board or department thereof,*by a copy, certified by the 
legal keeper thereof, or by a printed book published by the 
authority of such corporation. 

6. Documents of any other class in this Territory by 
the original, or by a copy, certified by the legal keeper there- 
of. 


7. Documents of any other class in a State or Terri- 
} tory, by the original, or by a copy, certified by the legal 
keeper thereof, together with the certificate of the secretary 
of state, judge of the supreme, superior, circuit, district, or 
county court, or mayor of a city of such State or Territory, 
that the copy is duly certified by the officer having the legal 
custody of the original. a 
ss Mareh 8, 1888, 8. Documents of any other class ina foreign country by 
the original, or by a copy, certified by the legal keeper there- | 
iD of, with a certificate under the seal of the country or sover- 
ma eign, or with a certificate of the minister or embassador, or a 
é 


consul, vice-consul or consular agent of the United States in 
such foreign country, that the document is a valid and sub- 
Se le sisting document of such country and that the copy is duly 
Seen certified by the officer having the legal custody of the origi- 
, nal. 
Public record § 3894. s 1176. A public record of a private writing 
at of private writ- 
ul mg, evidence. may be proved by the original record or by a copy pats ac, 
Ra : certified by the legal keeper of the record. de 
er Panties tn § 3895. s 1177. Entries in public or other official books _ 
BAS Gvidence.” or records, made in the performance of his duty by a public _ 
; officer of this Territory or by any other person in the per- 
formance of a duty specially enjoined by law, are e prima Sacie 4 
evidence of the facts stated therein. 
Bertier tude: § 3896. s 1178. A transcript from the record or Apsket 
proved.” of a justice of the peace of a State or other Territory, of 
Bix judgment rendered by him of the proceedings in the a 
before the judgment of the execution and return, if 
scribed by the justice and verified in the manner 
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the next pyestion, is admissible Lyidenée of the facts stated — : 


 § 8897. 31179. There must be attached to the trans- same. 
eript a certificate of the justice that the transcript is in all 
nm respects correct, and that he had jurisdiction of the action, 
and also a further certificate of the clerk or prothonotary of 
the county in which the justice is a resident at the time of 
rendering the judgment under the seal of the county, or the 
seal of the court of common pleas or county court or court of 
general jurisdiction thereof, certifying that the person sub- 
scribing the transcript was, at the date of the judgment, a 
justice of the peace in the county, and that the signature is 
genuine. Such judgment, proceedings, and jurisdiction may 
also be proved by the justice himself, on the production of his 
docket, or by a copy of the judgment, and his oral examina- 
; tion as a witness. 
. § 3898. s 1180. Whenever a copy of a writing is certi- Oficial certin: 
? fied for the purpose of evidence, the certificate must state in ; 
substance that the copy is a correct copy of the original, or 
of a specified part thereof, as the case may be; the certificate 
must be under the official seal of the certifying officer, if 
there be any, or if he be the clerk of a court having a seal, 
under the seal of such court. 
a § 3899. 31181. A certificate of purchase, or of location Certifeates of | 
of any lands in this Territory, issued or made in pursuance of mary eyidonee 
any law of the United States, is primary evidence that the : 
holder or assignee of such certificate is the owner of the land ; 
described therein; but this evidence may be overcome by 
proof that, at the time of the location, or time of filing a pre- 
-__ emption claim on which the certificate may have pian issued, . 
: the land was in the adverse possession of the adverse party, ho 
or those under whom he claims, or that the adverse party is fe 
holding the land for mining purposes. be 
§ 3900. s 1182. An entry made by an officer, or board pee inaintogt Wika ene 
officers, or under the direction and in the presence of either, board pring “ 
in the course of official duty, is prima facie evidence of the seaebns 3 
facts stated in such entry. 
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Cuaptrer IV. 


PRIVATE WRITINGS. 


SECTION. 

8901 Private writings, sealed or un- 
sealed. 

8902 Seal defined. 

8908 Public and private seals, how 

made; scroll or sign. 

Books, maps, etc., how far evi- 

dence. 

3905 When in possession of adverse 


8904 


SECTION. 

3908 Other witnesses may also testify. 

3909 When evidence of execution not 
necessary. 

3910 Entries of decedents, evidence 
in specified cases. 

3911 Private writings, acknowledged 
and certified, 

3912 Certified copies, or copies of re- 


cord, admissible without fur- 
ther proof. 
3913 Contents of writing, how proved. 


party, notice to be given. 
Writings called for and 
spected may be withheld. 
Writing, how may be proved. 


3906 in- 


8907 


§ 3901. s 11874 Private writings are either: 


Private writ- 
ings, sealed or 


unsealed, 1. Sealed; or, 

2. Unsealed. 
oY ae § 3902. 3 1188.. A seal is a particular sign, made to 
Publicand attest in the most formal manner, the execution of an instru- 
ve boes seals, ‘ 
ow made. ment. 


§ 3903. s 1189. A public seal in this Territory is a 
stamp or impression made by a public officer with an instru- 
ment provided by law, to attest the execution of an official 
or public document; upon the paper, or upon any substance 
attached to the paper, which is capable of receiving a visible 
impression. <A private seal may be made in the same man- 
ner by any instrument, or it may be made by a seroll of the 
pen, or by writing the word ‘‘seal’’ against the signature of 
the writer. A scroll or other sign, made in a State or other 
Territory or foreign country, and recognized as a seal, must 
be so regarded in this Territory. 

§ 3904. s 1190. Historical works, books of science or 
art, and published maps or charts, when made by persons in- 
different between the parties, are prima facie evidence of 
facts of general notoriety and interest. 

§ 3905. 81191. If the writing be in the custody of the 
adverse party, he must first have reasonable notice to pro- 
duce it. If he then fail to do so, the contents of the writing 


Scroll or sign. 


Books, maps, 
etc., how far 
evidence, 
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-may be proved as in case of its loss. But the notice to pro- When in " 
session 0 * 
duce it is not necessary where the writing is itself a notice, verse party, 


or where it has been wrongfully obtained or withheld by the ven 
adverse party. 

§ 8906. 81192. Though a writing called for by one Writings 
party is produced by the other, and is thereon’ inspected by inspected may 
the party calling for it, he is not obliged to produce it as evi- 
dence in the case. 

§ 3907. s 1193. Any writing may be proved either: Witing: Bees 

1. By any one who saw the writing executed; or, 

2. By evidence of the genuineness of the bandverithna 
of the maker; or, 

3. By a subscribing witness. 

§ 3908. 31194. If the subscribing witness denies or otver wit 
does not recollect the execution of the writing, its execution ale testify. 
may still be proved by other evidence. 

§ 3909. 81195. When, however, evidence is given that bt ee 
the party against whom the writing is offered has at any time culion not 


necessary. 
admitted its execution, no other evidence of the execution fy 
need be given, when the instrument is one produced from the 
custody of the adverse party, and has been acted upon by 
him as genuine. 

§ 38910. s 1196. The entries and other writings of a de- rntriesot 
cedent, made at or near the time of the transaction, and in a dence in spect 
position to know the facts stated therein, may be read as : 
prima facie evidence of the facts stated therein, in the fol- 
lowing cases: 

1. When the entry was made against the interest of the 
person making it. 

2. When it was made in a professional capacity, and in 
the ordinary course of professional conduct. 

3. When it was made in the performance of a duty 
specially enjoined by law. 

§ 3911. 31197. Every private writing, except last wills private writ- 
and testaments, may be acknowledged or pr ‘aver nae costae odgevadd 
in the manner provided for the acknowledgment or proof of Makin 
conveyances of real property, and the certificate of such ac- 
knowledgment or proof is prima facie evidence of the ex- 
~ ecution of the writing, in the same manner as if it were a 
abe of real property. 


4 3912. 31198. Dials instrument conveying or r aifect- 
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of record ‘ad 


missible wit 
out further 
proof. 


Contents of 
writing, how 
proved. 
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provided by law, may, together with the certificate of 
acknowledgment or proof, be read in evidence, in an action 
or proceeding, without further proof; and a certified copy of 
the record of such conveyance or instrument thus acknow- 
ledged or proved, may also be read in evidence, with the like 
effect as the original, or proof by affidavit or otherwise, that 
the original is not in the possession or under the control of 
the party producing the certified copy. 

§ 3913. s 1199. There can be no evidence of the con- 
tents of a writing, other than the writing itself, except in the 
following cases. 

1. When the original has been lost or destroyed; in 
which case proof of the loss or destruction must first be 
made. 

2. When the original is in the possession of the party 
against whom the evidence is offered, and he fails to produce 
it after reasonable notice. 

3. When the original is a record or other document in 
the custody of a public officer. 

4, When the original has been recorded, and a certified 
copy of the record is made evidence by this Code or other 
statute. 

5. When the original consists of numerous accounts or 
other documents which cannot be examined in court without 
great loss of time, and the evidence sought from them is only 
the general result of the whole. In the cases mentioned in 
subdivisions 3 and 4, a copy of the original, or of the record, 
must be produced; in those mentioned in subdivisions 1 and 
2, either a copy or oral evidence of the contents. 
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CHAPTER V. 


INDISPENSABLE EVIDENCH, 


SwCrron. SECTION, 

8914 To prove perjury and treason, 8918 Agreement not in writing, when 
more than one witness required, invalid, 

8915 Will to be in writing. 3919 Kngagement to answer for obli- 

8916 Transfer of real property to be gation of another, when deemed 
in writing. original, 

8917 Last section not to extend to 3920 Representation of credit by 
certain cases. writing. 


§ 8914. 81204. Perjury and treason must be proved To prove per- 
ury and trea- 


by testimony of more than one witness. Treason by the tes- so, more 
timony of two witnesses to the same overt act; perjury by ®¢* required. 
the testimony of two witnesses, or one witness and corrobo- 

rating circumstances. 

§ 3915. 81205. A last will and testament, except a Wit eee 
nuncupative will, is invalid, unless it be in writing and execut- 
ed with such formalities as are required by law. When 
therefor, such a will is to be shown, the instrument itself 
must be produced, or secondary evidence of its contents be 
given. . 

§ 3916. s 1206. No estate or interest in real property, Transfer of 
other than for leases for a term not exceeding one year, nor fe bea 
any trust or power over or concerning it, or in any manner 
relating thereto, can be created, granted, assigned, surren- 
dered, or declared, otherwise than by operation of law, or a 
conveyance or other instrument in writing, subscribed by the 
party creating, granting, assigning, surrendering the same, or 
by his lawful agent thereunto authorized by writing. 


ay five tt ; Last secti 
§ 8917. 81207. The precediug section must not. be Lass section | 


construed to affect the power of a testator in the disposition (0 ger" 


of his real property by a last will and testament, nor to pre- 


vent any trust from arising or being extinguished by implica- 


tion or operation of law, nor to abridge the power of any 
court to compel the specific performance of an agreement, in 


case of part performance thereof. 
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Agreement | § 3918. s 1208. In the following cases the agre 
When invalid.” jg invalid, unless the same or some note or memorandum — 
thereof be in writing and subscribed by the party charged, 
or by his agent. Evidence, therefore, of the agreement can- 
not be received without the writing or secondary evidence of 
its contents: 

1. An agreement that by its terms is not to be per- 
formed within a year from the making thereof. 

2. <A special promise to answer for the debt, default, 
or miscarriage of another, except in the cases provided for in 
the next section. 

3. An agreement made upon consideration of marriage, 
other than a mutual promise to marry. 

4. An agreement for the sale of goods, chattels, or 
things in action, at a price not less than two hundred dollars, 
unless the buyer accept and receive part of such goods and 
chattels, or the evidences, or some of them, of such things in 
action, or pay at the time some part of the purchase money; 
but when a sale is made by auction, an entry by the auction- 
eer in his sale buok, at the time of the sale, of the kind of 
property sold, the terms of sale, the price, and the names of 
the purchaser, and person on whose account the sale is made, 
is a sufficient memorandum. 

5. An agreement for the leasing for a longer period 
than one year, or for the sale of real property or of an interest 
therein; and such agreement, if made by an agent of the 
party sought to be charged, is invalid, unless the authority of 
the agent be in writing, subscribed by the party sought to be 
charged. 
oye § 3919. s 1209. A promise to answer for the obligation 


obgation of, of another, in any of the following cases, is deemed an origi- 


eee nal obligation of the promisor, and need not be in writing: 


1. Where the promise is made by one who has received 
property of another upon an undertaking to apply it pursu- 
ant to such promise; or by one who has received a discharge 
from an obligation in whole or in part in consideration of 
such promise. 

2. Where the creditor parts with value, or enters into 

an obligation, in consideration of the obligation in respect to 
. which the promise is made, in terms or under pene 
such as to render the party making the promise the we 
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and the person in whose behalf it is made, his 


Where the promise, being for an antecedent obliga- 
another, is made upon the consideration that the party 
ving it cancels the antecedent obligation, accepting the 
“new promise as a substitute therefor, or.upon the considera- 
A tion that the party receiving it releases the property of an- 
io other from a levy, or his person from imprisonment under 
ae an execution on a judgment obtained from the antecedent ob- 
ligation; or upon a consideration beneficial to the promisor, 
whether moving from either party to the antecedent obliga- 
- tion, or from another person. 
; 4. Where a factor undertakes, for a commission, to sell 
a and guarantee the sale. 
5. When the holder of aninstrument for the payment 
of money, upon which a third person is or may become lia- 
ble to him, transfers it in payment of a precedent debt of his 
ywn, or for a new consideration, and in connection with 
i — such transfer enters into a promise respecting such instru- 
ment 
Sara 5 3920. s 1210. No evidence is admissible to charge a Representa, 
erson upon a representation as to the credit of a third per- PY "ting. 
n, unless such representation, or some memorandum there- 
of, be in writing, and either subscribed by, or in the hand- 
_ writing of the party to be charged. 


red 
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Cuarter VI. 


PRODUCTION 


SECTION. 


3921 
8922 
8923 
8924 
3925 
8926 


8927 
3928 
3929 
3930 


3931 
3932 
8933 
8934 
3935 
3936 
3937 
3938 


3939 


3940 
3941 


3942 


3943 
3944 


Writing altered, who to explain. 

Subpoena for witness defined, 
Subpeena, how issued. 
Subpcena, how served. 

How if witness be concealed. 

When witness is not compelled 
to attend, 

Person present 
testify. 
Disobedience, how punished. 
Forfeiture therefor. 

Warrant may issue to bring wit— 
ness, when. 

Contents of warrant. 


compelled to 


If witness be prisoner, how 
brought. 
On whose motion. 


How examined. 

When affidavit may be used. 

Evidence of publication, what. 

Where filed. 

Affidavits to be used in this Ter- 
ritory, before whom may be 
taken. 

If made in another State or Ter- 
ritory, before whom may be 
taken. 

If made in a foreign country, 
before whom taken. 

Certificate of the clerk, if taken 
before a judge of a court out 
of this Territory. 

Testimony of a witness out of 
the Territory, when taken. 

In the Territory, when taken. 

Testimony of witness out of the 
Territory taken upon commis- 
sion issued under seal, upon 
notice. 


§ 3921. s 1215. 


OF EVIDENCE, 


SECTION. 


3945 


3946 


3947 


8948 
3949 


3950 
3951 
3952 
3953 
3954 
3955 
3956 
3957 
3958 
3959 
3960 


8961 
8962 
3963 


3964 
38965 


genuine which has been altered, or 
tered, after its execution, in a part material to the question in 


dispute, must account for the appearance or alteration. 


Proper interrogatories may be 
prepared, or may be waived by 
the parties. 

Authority and duties of commis- 
sioner. 

Trial, when postponed for 
reason on non-return of com- 
mission. 

Deposition by whom used. 

Depositions may be taken before 
a judge, etc., upon notice to 
the adverse party. 

Manner of taking deposition; 
may be used by either party on 
trial. 

When deposition excluded, 

A deposition once taken may be 
read at any time. 

Deposition in this Territory to 
be used in other States. 

How to procure witness upon a 
commission. 

How, if no commission. 

Deposition, how taken. 

Witness not under examination 
may be excluded. 

Witness bound to attend when 
subpoenaed. 

Witness bound to answer ques- 
tions. 

Witness protected from arrest 
when attending or going or re- 
turning. 

Arrest void, and party making 
arrest liable, etc. 

To make affidavit if arrested. 

Court to discharge witnesses 
from arrest. 

An offer equivalent to tender. 

Whoever pays entitled to re- 
ceipt. ; 


The party producing a writing as 


appears to have been al- 


He 


may show that the alteration was made by another, without 


his concurrence, or was made with the consent of the a gh 


Tae 


sere the Dic sation did not change the meaning or innatnge of 
the instrument. If he do that, he may give the writing in 
evidence, but not otherwise. 
§ 3922. 31216. The process by which the attendance suppena tor 
of a witness is required isa subpena. It isa writ or order pad, om 
directed to a person and requiring his attendance at a particu- 
- lar time and place to testify as a witness. It may also re- 
quire him to bring with him any books, documents, or other 
things under his control which he is bound by law to produce 
in evidence. 
§ 3923. s 1217. The subpeena is issued as follows: Subpena, how 
1. To require attendance before a court, or at the trial Bary 
of an issue therein, it is issued in the name of the court, be- 
fore which the attendance is required, or in which the issue 
is pending. 
3 2. To require attendance out of the court, before a 
judge, justice or other officer authorized to administer oaths 
or take testimony in any matter under the laws of this Terri- 
tory, it is issued by the judge, justice, or any other officer be- 
fore whom the attendance is required. 
3. To require attendance before a commissioner ap- : 
pointed to take testimony by a court of a foreign country or 
_ of the United States, or of any other State or Territory in 
the United States, or of any other district or county 
within this Territory, or before any officer or. officers empow- 
ered by the laws of the United States to take testimony, it 
may be issued by any judge, or justice of the peace in places 
within their respective jurisdiction, with like power to en- 
force attendance; and, upon certificate of contumacy to said ; 
court, to punish contempt of their process, as such judge or : a 
justice could exercise if the subpcena directed the attendance 
_ of the witness before their courts in a matter pending 
therein. 
4 § 3924. s 1218. The service of a subpoena is made by Subpana, how 
_ showing the original and delivering a copy, or a ticket con._ 
_ taining its substance to the witness personally, or by leaving 
a copy with some suitable person at the place of his abode, 
giving or offering to him at the same time, if demanded by 
him, the fees to which he is entitled for travel to and from 
he lace designated, and one day’s attendance there. The 
must be made so as to allow the witness a reasonable 
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time for preparation and travel to the place of attendance. 
Such service may be made by any person. 

Bow; it wit § 8925. s 1219. If a witness is concealed in a building 

ne or vessel, so as to prevent the service of a subpcena upon 
him, any court or judge, or any officer issuing the subpeena, 
may, upon proof by affidavit of the concealment, and of 
the materiality of the witness, make an order that the United 
States marshal, or the sheriff of the county, serve the sub- 
poena; and the officer must serve it accordingly, and for 
that purpose may break into the building or vessel where the 
witness is concealed. 

pone: Paina § 3926. s 1220. A witness is not obliged to attend as a 

feud,” “* witness before any court, judge, justice, or any other officer 
out of the district if the case in which he is asked to testify 
is pending in the district court, or if pending in any other 
court out of the county in which he resides, unless the dis- 
tance be less than thirty miles from his place of residence to 
the place of trial. 

pecans PeSe § 3927. s 1221. A person present in court, or before a 

totestify. —_ judicial officer, may be required to testifiy in the same manner 
as if he were in attendance upon a subpeena issued by such 
court or officer. 

eee acne, § 3928.°s 1222. Disobedience to a subpeena, or a refusal 
to be sworn, or to answer as a witness, or to subscribe an 
affidavit or deposition when required, may be punished as a 
contempt of the court or officer issuing the subpeena or 
requiring the witness to be sworn; and if the witness be a 
party, his complaint or answer may be stricken out. 

Forfeiture § 3929. s 1223. A witness disobeying a subpena also 
forfeits to the party aggrievedthe sum of one hundred dollars, 
and all damages which he may sustain by the failure of the 
witness to attend, which forfeiture and damages may be 
recovered in a civil action. 

DP eipan brian § 3930. s 1224. In case of a failure of a witness to 

withess,when attend, the court or officer issuing the subpeena, upon proof 
of the service thereof, and of the failure of the witness, may 
issue a warrant to the United States marshal, or to the sheriff 
of the county to arrest the witness and bring him before the 
court or officer where his attendance was required. ‘ 

Cisatonts of . § 3931. 3 1225. Every warrant of commitment, issued 

or. by a court or officer pursuant to this Chapter, must specifiy 
therein, particularly, the cause of the commitment, and if it 


¥ 
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4 cy for refusing to answer a question, such question must be 
stated in the warrant. And every warrant to arrest or 
' commit a witness, pursuant to this Chapter, must be directed 
to the United States marshal, or to the sheriff of the county 
where the witness may be and must be executed by the officer 
in the same manner as process issued by the district court. 

§ 3932. 3 1226. If the witness be a prisoner, confined r¢ witness be 
in a jail or prison within this Territory, an order for his ex- Presa art 
amination in the prison upon deposition, or for his temporary 
removal and production before a court or officer for the pur- 
pose of being orally examined may be made as follows: 

1. By the court itself in which the action or special 
proceeding is pending, unless it be a justice’s court. 

2. By a justice of the supreme court, judge of the dis- 
trict court or probate judge of the county where the action or 
proceeding is pending, if pending before a justice’s court or 
before a judge or other person out of court. 

§ 3933. s 1227. Such order can only be made on the on whose 
motion of a party, upon affidavit showing the nature of the a 
action or proceeding, the testimony expected from the witness, 

and its materialty. 

§ 3934, s 1228. If the witness be imprisoned in the dis- gow ex. 
trict or county where the action or proceeding is pending, his “"'"°* 
production may be required. In all other cases his examina- 
tion, when allowed, must be taken upon deposition. 

§ 3935. s 1229. An affidavit may be used to verify a when an am- 
pleading or a paper in a special proceeding, to prove the aod, hope 
service of a summons, notice, or other paper in an action or 
special proceeding, to obtain a provisional remedy, the ny 
examination of a witness or a stay of proceedings, or upon a 
motion and in any other case expressly permitted by some 
other provision of this Code. 

D § 3936. s 1230. Evidence of the publication of a docu- Evidence of . 
ment or notice required by law or an order of a court or whats 8 
_ judge to be published in a newspaper, may be given by the 

i affidavit of the printer of the newspaper, or his foreman, or 
principal clerk, annexed to a copy of the document or notice 
specifying the times when, and the paper in which the publi- 
NK: cation was made. b 
MAwaeo.. 8 1281. . If such affidavit be made in an actiony,..mea 
¢ iapnaied proceeding pending in a court, 1t may be filed — ae 
the ¢ court or clerk thereof. If not so made it may be | ‘ 
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filed with the recorder of the county where the newspaper is 

printed. In either case the original affidavit, or a copy 

thereof, certified by the judge of the court or officer having 

it in custody, is prima facie evidence of the facts stated 
Affidavits to 


be used in this therein. 
Territory, be- 


fore whom § 3938. s 1232. An affidavit to be used before any 


may be taken, 
court, judge or officer of this Territory, may be taken before 
any judge or clerk of any court, or any justice of the peace 
or notary public in this Territory. 

1 made jn § 3939. 3 1233. An affidavit taken in another State or 


other State py . —— : . : : 
or erritory, Territory of the United States, to be used in this Territory, 
before whom nd or r 
may be taken. may be taken before a commissioner appointed by the Goy- 


ernor of this Territory to take affidavits and depositions in such 
other State or Territory, or before any notary public in another 
State or Territory, or before any judge or clerk of a court of 
record having a seal. 

If made in a § 3940. s 1234. An affidavit taken in a foreign country 


foreign 


country, be- to be used in this Territory, may be taken before an embas- 


fore whom 
taken. sador, minister, consul, vice-consul, or consular agent of the 
United States, or before any judge of a court of record having 
a seal, in such foreign country. 
2G) = 925 T ; ; : 
Re § 3941. s 1235. When an affidavit is taken before a 


toe on ertore a Judge or a court in another State or Territory, or in a foreign 


sist oator country, the genuineness of the signature of the judge, the ex- 


this Texitor- istence of the court, and the fact that such judge is a member 
thereof, must be certified by the clerk of the court, under seal 
thereof. 
Testimony of a § 3942. 31236. The testimony of a witness out of the 
witness out of ,, A over : : 
Khe Bexritory, Territory may be taken by deposition in an action, at any 
' time after the service of the summons, or the appearance of 
the defendant; and, in a special proceeding, at wa time after 


a question of fact has arisen therein. 


In the Terri- § 3943. s 1237. The testimony of a witness in this Ter- 
tory, when ‘ nike ‘ . . 
taken. ritory may be taken by deposition in an action, at any time 


after the service of the summons or the appearance of the de- 
fendant; and, in a special proceeding, after a question of is 
has arisen therein in the following cases: 

1. When the witness is a party to the action or proceed- 
ing, or a person for whose immediate benefit the ation or 
praclediag ; is prosecuted or defended. 

2. When the witness resides out of the district, when 
the action is pending in the district court, and out of the 


are Whe 
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uy ~ county in in other cases, in which his testimony is to be used. ; 
ay ee Bs ‘When the witness is about to leave the district or 
county where the action is to be tried, and will probably con- 
tinue absent when the testimony is required. 

4. When the witness, otherwise liable to attend the trial, 
is nevertheless too infirm to attend. 

5. When the testimony is required upon a motion, or in 
any other case where the oral examination of the witness is 
not required. 

§ 3944. s 1238. The deposition of a witness out of this restimony ot 


: tness out of 

Territory may be taken upon commission issued from the the'territory, 
en upon 

court, under the seal of the court, upon an order of the judge commission is- 
sued unde 
or court, or probate judge, on the application of either party, seal, ODOR 


upon five days’ previous notice to the other. If issued to any rot . 
place within the United States, it may be directed to any person 
agreed upon by the parties, or if they do not agree, to any 
judge or justice of the peace, or person named or commis- 
sioned by the officers issuing it. If issued to any country out 
of the United States, it may be directed to a minister, embas- 
 sador, consul, vice-consul, or consular agent’ of the United 
_ States in such country, or to any person agreed upon by the 
parties. 
§ 3945. 3 1239. Such proper interrogatories, direct and proper inter- 
cross, as the respective parties may propose to be settled, if epee. 
the parties disagree as to their form, by the judge or officer perwalved iy 


granting the order for the commission, at a day fixed in the ; 


order, may be annexed to the commission; or, when the par- 4” 
ties agree to that mode, the examination may be without writ- 
ten interrogatories. P 
; ~ § 3946. 81240. The commission must authorize the authority and— 
‘4 duties of com- — 
commissioners to administer an oath to the witness, and to missioner. ; 
take his deposition in answer to the interrogatories, or when : 


the examination is to be without interrogatories, in respect to 

the question in dispute, and to certify the deposition to the 

- court, in a sealed envelope, directed to the clerk or other per- a 

son designated, or agreed upon, and forwarded to him by mail of 
or other usual channel of conveyance. 

. § 3947. 8 1241. A trial or other proceeding must not be wyiai when 


postponed by reason of a commisson not returned, except Postponed tor 


upon evidence, satisfactory to the court, that the testimony tumor tony 


of the witness is necessary, and that proper diligence has been 


a ' sh Soe} vy § 8948. 5 1242. The deposition ment 
ter may be*used by either party on the trial, ¢ 
ceeding, against any other party giving or receiy 
a tice, sabiect to all just exceptions. ; rss, 
< Depositions § 3949. s 1243. Either party may have the deposition 
Bs . before judge, taken of a witness in this Térritory, in either of the cases — 
ae trene ee. mentioned in section 1237, before a judge or officer author- 
* ized to administer oaths, on serving upon the adverse party 
previous notice of the time and place of examination, together 
with a copy of an affidavit, showing that the case is within 
that section. Such notice must be at least five days, adding 
also one day for every twenty-five miles of the distance of the 
e place of examination from tbe residence of the person to ’ 
whom the notice is given, unless, for a cause shown, a judge, 7 
by order, prescribe a shorter time. When the shorter timeis 
prescribed, a copy of the order must be served with the 
i notice. | 
Spel. | Mawhar of tak- § 3950. 3 1244. Either party may attend the examina- iq 
_ sng deposition. ,. : ° ; 
tion and put such questions, direct and cross, as may be . 
proper. The deposition, when completed, must be carefully 
read to the witness and corrected by him in any particular, if — 
desired; it must then be subscribed by the witness, certified 
by the judge or officer taking the deposition, enclosed in an 
enyelope or wrapper, sealed and directed to the clerk of the 
court in which the action is pending, or to such person as the ~ ; 
parties, in writing, may agree upon, and either delivered by 
the judge or officer to the clerk of such person, or transmitted 
through the mail or by some safe private opportunity; and 
+ May be useq thereupon such deposition may be used by either party upon 
es, mosoue the trial or other proceeding against any party giving or re-— 
x ceiving the notice, subject to all legal exceptions; but if the 
parties attend at the examination, no objection to the form of 
an interrogatory shall be made at the trial, unless the same § 
was stated at the time of the examination. If the deposition 
be taken under subdivisions 2, 3 and 4 of section 1237, proof 
must be made at the trial that the witness continues absent or ta 
infirm, or is dead. The deposition thus taken may be a 8 
read in case of the death of the witness. 


‘det § 38951. 8 1245. Notwithstanding the tale 0 | vd 
sition, it may be excluded from the case upon be that 


ch 


bh Ay 7 + nf » 
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~~ offered to enable him to attend the taking thereof, or that 

the taking was not in all respects fair. 

} § 3952. 3 1246. When a deposition has been once A deposition 
taken, it may be read by either party in any stage of the same eS eae 
action or proceeding, or in any other action between the same 
parties, upon the same subject, and is then deemed the evi- 
dence of the party reading it. 

§ 8958. 8 1247. Any party to an action or special pro- Deposition in 
ceeding in a court or before a judge of a State or other ‘Terri- to be used Ii. 
tory, may obtain the testimony of a witness residing in this 
Territory to be used in such action or proceeding, in the cases 
mentioned in the next two sections. 

§ 3954, 5 1248. If acommission to take such testimony yoy to pro- 
has been issued from the court or a judge before whom such {pon‘com. 
action or proceeding is pending, on producing the commission pate 
to a district or probate judge, with an affidavit satisfactory to 
him of the materiality of the testimony, he may issue a sub- 
pena to the witness, requiring him to appear and testify be- 
fore the commissioner named in the commission, at a specified 
time and place. 

§ 3955. 8 1249. If a commission has not been issued, yowit no com 
and it appears to a district or probate judge, or justice of the” ”"°" 
peace, by affidavit satisfactory to him: 

a 1. That the testimony of the witness is material to 
either party. 

2. That a commission to take the testimony of such 
witness has not been issued, 

8. That, according to the law of the State or Territory 

where the action or special proceeding is pending, the depo- 

sition of a witness taken under such circumstances, and before 
such judge or justice, will be received in the action or pro- 
ceeding. 

He must issue his subpoena, requiring the witness to ap- 
pear and testify before him at a specified time and place, 

§ 3956, 8 1250. Upon the appearance of the WitNeS8, Hoposition, 
the judge or justice must cause his testimony to be taken ine ™e™ 
— writing, and must certify and transmit the same to the court 
or judge before whom the action or proceeding is pending, in 
; ~ such manner as the law of that State or Territory requires. 
| § 8957. 8 1251. If either party requires it, the judge witness not 
may exclude from the court room any witness of the adverse peace her 


may be ox 
, not at the time under areminstion, so that he may not cluded, 


other States, 


vA bina served wit he 


"3 


and legal questions; and unless sooner tocarge, re- 
main until the testimony is closed. 


_ 2 
Niiel end 


Witness § 3959. 3 1253. A witness must answer questions legal 
Hye bound to : wt * ; f 
answer and pertinent to the matter in issue, though his answer may 
. questions. P P » P ° 
establish a claim against himself; but he need not give an © 
ae answer which will have a tendency to subject him to punish- 
ment for felony; nor need he give an answer which will have 
, a direct tendency to degrade his character, unless it be to the 
very fact in issue, or to a fact from which the fact in issue 
. 1 
‘ would be presumed. Buta witness must answer as to the fact — 
Siti. of his previous conviction for felony. - 
ae § 3960. 3 1254. Every person who has been, in good — 
rotected y 


Fomarrest faith, served with a subpcena to attend as a witness before a — 


When attend- 
Ty ing or going court, judge, commissioner, referee, or other person, in a 


— erreturnin& case where the disobedience of the witness may be punished 
Magic as a contempt, is exonerated from arrest in a civil action sit 
tae while going to the place of attendance, necessarily remaining — 

there, and returning therefrom. ee 


ae Eres soles § 3961. s 1255. The arrest of a witness contrary to the 


arty 
makin ng arrest 


lablesete.. preceding section is void, and when wilfully made, is a con- — 
: tempt of the court, and the person making it is responsible 
to the witness arrested for double the amount of the damages 
which may be assessed against him, and is also liable to an 
; action at the suit of the party serving the witness with the _ 
x toe subpeena, for the damages sustained by him in consequence 
ee of the arrest. 
ea ake § 3962. s 1256. An officer is not liable to the party for — 
i making the arrest in ignorance of the facts creating the exon- 
eration, but is liable for any subsequent detention of the 
party, if such party claim the exemption, and make an affi- : ‘ 
davit stating: ee 
1. That he has been served with a subpoena to attend 
a witness before a court, officer or other person, speci 
the same, the place of attendance and the action or Re 
ing in which the subpcena was issued; and, ay 
2. That he has not thus been served by his 
~ eurement, with the intention of avoiding an arrest. : 
age 3. That he is at the time going to the eo 
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ance, or returning therefrom, or remaining there in obedience 
to the subpena. 

The affidavit may be taken by the officers and exoner- 
ates him from liability for discharging the witness when 
arrested. 

§ 3963. s 1257. The court or officer issuing the sl+ Comin 
peena, and the court or officer before whom the attendance is nesses from 
required, may discharge the witness from an arrest made in 
violation of section 1254. If the court have adjourned be- 
fore the arrest, ox before application for the discharge, a 
judge of the court or a probate judge may grant the dis- 
charge. 

§ 3964. 3 1258. An offer in writing to pay a particular an offer 
sum of money, or to deliver a written instrument or specific tender. . 
personal property, is, if not accepted, equivalent to the 
actual production and tender of the money, instrument, or 
property. 

§ 38965. s 1259. Whoever pays money, or delivers an whoever pays 
instrument or property, is entitled to a receipt therefor from ee ve 
the person to whom the payment or delivery is made, and 
may demand a proper signature to such receipt, as a condition 
of the payment or delivery. 


CHAPTER Vit, 


PROCEEDING TO PERPETUATE TESTIMONY, 


SECTION. SECTION. 

8966 Evidence may be perpetuated. 3970 Papers filed, prima facie evi- 
k 8967 Manner of application for order, dence. 
8968 Appointee of judge, authority of. 8971 When the evidence may be pro- 
3969 Manner of taking the deposi- duced. 

tion. 3972 Effect of the deposition. 


§ 3966. s 1264. The testimony of a witness may be pyigence: Pinay 
be perpet- 


taken and perpetuated as provided in this Chapter. mated. 
§ 3967. 31265. The applicant must produce to a dis- 


BN Qe 
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Mannerot trict judge, or to a probate judge, a petition verified by the 
application for i i 
order. oath of the applicant stating: 

1. That the applicant expects to be a party to an action 
in a court in this Territory, and in such case the names 
of the persons whom he expects will be adverse par- 
ties; or, 

2. That the proof of some fact is necessary to perfect 
the title to the property in which he is interested, or to estab- 
lish marriage, descent, heirship, or any other matter which it 
may hereafter become material to establish, though no suit 
may at the time be anticipated, or if anticipated, he may not 
know the parties to such suit, and, 

3. The name of the witness to be examined, his place 
of residence, and a general outline of the facts expected to 
be proved. The judge to whom such petition is presented, 
must make an order allowing the examination, and designat- 
ing the officer before whom the same must be taken, and 
prescribing the notice to be given, which notice, if the 
parties expectant are known and reside in this Territory, must 
be formally served, and if unknown, such notice must be 
served on the recorder of the county where the property to 
be affected by the eviflence is situated, or the judge mak- 
ing the order resides, as may be directed by him, and by pub- 
lication thereof in some newspaper, to be designated by the 
judge, for the same period required for the publication of 
summons. The judge must also designate in his order the 
recorder of the county to whom the deposition must be re- : 
turned when taken. . | 

Appointee of § 3968. s 1266, The person appointed by the judge to 

thority of. take the depositions is authorized, if a resident of this Ter- 
ritory, on receiving a copy of the order of the judge, and 
of the notice prescribed in the last section, with proof of 
its personal service or publication; or, if a resident with- 
out the Territory, on receiving the commission mentioned 
in the next section, with proof of like service or pub- 
lication of the notice; to take the deposition of the 
witness named in the order of the judge, or in the commission, 
or if more than one witness is thus named, of such of them as 
appear before him, at the time designated, and the taking of 
the same may be continued from time to time. 

§ 3969. s 1267. The examination must be by question 
and answer, and if the testimony is to be taken in another 


— 
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State or Territory, it must be taken upon a commission to be Manner of tak- 
issued by the judge allowing the examination, under the seal daa ee 
of the court of which he is judge, and upon interrogatories 

to be settled in the same manner as in cases of depositions 

taken under commission in pending actions, unless the parties 
expectant, if known, otherwiseagree. If such parties are un- 

known, notice of the settlement of the interrogatories shall be 

published in some newspaper for such time as the judge may 

designate. The deposition when completed, must be care- 

fully read to, and subscribed by the witness, then certified by 

the officer or person taking the same, and shall then be sealed 

up and delivered or transmitted to the recorder of the county 
designated in the order of the judge allowing the examination, 

who shall file the same when received. The judge allowing 

the examination shall file with the recorder the order for ex- 
amination, the petition on which the same was granted, with 

proof of service of the order and notice. 

§ 3970. s 1268. The petition and order and papers filed papers flea, , 
by the judge, as provided in the last section, or a certified Byidevce.” 
copy thereof are prima facie evidence of the facts stated 
therein to show compliance with the provisions of this 
Chapter. , 

§ 3971. s 1269. If a trial be had between the parties y,.., ine 
named in the petition as parties expectant, or their successors fy Tibauced” 
in interest, or between any parties wherein it may be material 
to establish the facts which such depositions prove, or tend to 
prove, upon proof of the death, or insanity of the witnesses, 
or that they cannot be found, or are unable, by reason of age 
or other infirmity, to give their testimony, the depositions or 
copies thereof may be used by either party subject to all legal 
objections; but if the parties attend at the examination, no 
objection to the form of an interrogatory can be made at the 
trial, unless the same was stated at the examination. 

§ 3972. 31270. The deposition so taken and read in péect ot the 
evidence has the same effect as the oral testimony of the wit-°°?°'"™ 
ness, and no other, and every objection to the witness, or to 
the relevancy of any question put to him, or of any answer 
' given by him, may be made in the same manner as if he were 
examined orally at the trial. 


a 


452 CODE OF CIVIL PROCEDURE. 


Cuaprer VIII. 


. ADMINISTRATION OF OATHS AND AFFIRMATIONS, 


SECTION, SECTION. 
3973 Judicial and certain,officers au- 3975 Form may be varied to suit wit- 
thorized to administer oaths. ness’ belief, 
3974 Form of ordinary oath to a wit- 3976 Same. 
ness. 3977 Any person who prefers it, may 
declare or affirm. 


Judicial and § 3973. s 1275. Every court, every judge or clerk or 

certain officers é y 

authorized to deputy clerk of any court, every justice, and every notary 

administer = note! 

+ public, the secretary of the Territory, and every officer or 
person authorized to take testimony in any action or proceed- 

; ing, or to decide upon evidence, has power to administer oaths 
or affirmations. 

Form of ordi- § 3974.-s 1276. An oath, or affirmation, in an action or 

nary oath to a : ol 

witness. proceeding, may be administered as follows, the person who 


swears, or affirms, expressing his assent when addressed in the 
following form: ; 

** You do solemnly swear (or affirm’as the case may be) 
that the evidence you shall give in this issue (or matter) pend- 
ing between ————and——— shall be the truth, the whole 
truth, and nothing but the truth, so help you God.”’ 

pce ony lrg § 3975. 31277. Whenever the court before which a 

witmess’ belief. Horson is offered as a witness is satisfied that he has a pecu-— 
liar mode of swearing, connected with or in addition to the 
usual form of administration, which in his opinion, is more 
solemn or obligatory, the court may, in its discretion adopt 
that mode. 

Gaines § 3976. s 1278. When a person is sworn who believes 
in other than the Christian religion, he may be sworn accord- 
ing to the peculiar ceremonies of his religion if there be any 
such. 

Rar exsor § 3977. 31279. Any person who desires it may, at his 

may Heclare option, instead of taking an oath make his solemn affirmation 

or anizm: or declaration, by assenting, when addressed in the following 
form, ‘‘ You do solemnly affirm (or declare) that,’’ etc., as 
in section 1276. 
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CuarpTrR IX. 
GENERAL PROVISIONS, 


SECTION. SECTION. 


3978 Jury to decide questions of fact. 3981 Moneys paid into court to be de- 
3979 Court to decide questions of law; livered to clerk. 

admissibility of testimony. 3982 Conflicting acts repealed; sav- 
8980 Provisions respecting evidence ing clause. 


before a jury, made applicable 
before court, referee, etc. 


§ 3978. s 1284. All questions of fact, where the trial Jury to ae- 
is by jury, other than those mentioned in the next section are Offa 
to be decided by the jury, and all evidence thereon is to be 
addressed to them except when otherwise provided by this 
Code. 

§ 3979. s 1285. All questions of law, including the court to de- 
admissibility of testimony, the facts preliminary to such flona bE Law, 
admission, and the construction of statutes and other writings of testimony, 
and other rules of evidence, are to be decided by the court, 
and all discussions of law addressed to it. Whenever the 
knowledge of the court is by law made evidence of a fact, 
the court is to declare such knowledge to the jury, who are 
bound to accept it. 

§ 3980. 3 1286. The provisions contained in this part Provisions re 

specting evi- 


of the Code respecting the evidence on a trial before a jury, dence before a 
jury, made ap 


are equally applicable on the trial of a question of fact before plicable before 


court, jury. 
a court, referee, or other officer. FOtaTew; ote 


§ 3981. s 1287. Whenever moneys are paid into Or yoneys paid 
deposited in court, the same shail be delivered to the clerk in pie coord a 
person, or to such of his deputies as shall be specially “°°°™ 
authorized by his appointment in writing to receive the same. 

§ 3982. s 1288. All acts and parts of acts in controven- gonaictin 
tion with this Code are hereby repealed, saving and excepting pete i 0 
all rights, actions, and rights of action, which shall have 
accrued, and exist when this Code takes effect, and all actions 
then commenced shall be prosecuted to a determination in 
conformity to the rules herein prescribed, so far as applicable. 


[ Approved, March 13, 1884. ] 
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JUDICIAL DISTRICTS. 


SECTION. SECTION. : 
3983 Second judicial district. 3986 Clerk’s office to be established 
3984 First and third judicial districts; at Ogden; when. 
certain actions at law, etc., to 3987 When cases arising in the sev- 
be transferred. eral counties shall be tried; a 
3985 Clerk of the third district court change of place to be allowed. 
to make transcripts, etc. 


Second Ju § 8983. (2000) Kane, Washington, Iron, Beaver and Pi- 

Dec, 27, 1365, Ute counties are the Second Judicial District. 

Feb. 20, 1880. § 3984. s1. The counties of Millard, Sanpete, Sevier, 

District Juab, Wasatch, Utah, Emery, Uintah, Weber, Box Elder, 
Cache, Rich and Morgan, shall hereafter constitute the First 

ThirdJu- Judicial District; and the counties of Salt Lake, Tooele, 


Summit and Davis shall constitute the Third Judicial District 
of this Territory. All actions at law, suits in equity, and in- 
dictments for crime and other legal proceedings which may be 
pending in the Third Judicial District Court, between the in- 
Certainac. habitants or by or against the inhabitants of any or either of 
tons ate said counties of Weber, Box Elder, Cache, Rich and Morgan 
transferred: shall be continued, transferred to and prosecuted to judgment 
and execution in the said First Judicial District Court, which 
shall have jurisdiction of the sabject matter thereof, and all 
Papersand papers and records relating to the same shall be transferred 
records to be ‘ ‘j 4 . 
‘transferred. to such court in the manner hereinafter provided. 
lark ok ihe § 3985. 32. The clerk of the Third Judicial District 
Court to make Court is hereby required to make a transcript from his record 
‘ac of the proceedings of said court relating to all cases pending 
therein, mentioned in section 1 of this act, and transmit the 
same to the clerk of the First Judicial District Court afore- 
said, at Ogden city, Weber county, together with all papers 
filed in the said cases, on or before the first day of April, A. 
D. 1880. 


Clerk’s office § 3986. s 3. As soon as the Governor shall appoint the 
Hfshed at Og- place and time for holding courts in that part of the First Ju- 
gen/when  dicial District contained in the said counties of Weber, Box 


Elder, Cache, Rich and Morgan, a clerk’s office shall be es- 
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tablished at the place so designated, and the records of the Records. 
Third Judicial District purchased by the county court of 
Weber county, and now in the clerk’s office at Ogden city, 

shall become part of the records of the First Judicial District, 

and be kept at the clerk’s office first named in this section. 

§ 3987. s 4. All cases, both civil and criminal, in which when cases 
the cause of action shall arise in either of the counties of several conn 
Utah, Juab, Millard, Sanpete, Sevier, Wasatch, Emery or trea. 
Uintah, shall be heard, tried and determined in the said First 
Judicial District Court, at the city of Provo, or at such other 
place or places within the territorial limits of such last named 
counties, as shall be fixed by the Governor. And all CASeS, A change in 
both civil and criminal, in which the cause of action shall arise trial to be 
in either of the counties of Weber, Box Elder, Cache, Rich 
or Morgan, shall be tried and determined in the said First 
Judicial District Court at Ogden; Provided, That in all cases 
a change of the place of trial may be allowed as may be pre- 
scribed by law. (1) 


(1) See Vol. I, §§ 74, 76, 83. 
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PART ELEV HINWass 


PROCEDURE OF PROBATE COURTS 


IN THE 


SETTLEMENT OF ESTATES AND IN GUARDIANSHIP. 


Approved, March 13, 1884. 


CHAPTER I. 


OF WILLS. 


SECTION. SECTION. 
8988 Jurisdiction of probate court 3989 When jurisdiction decided by 
over estate, where exercised. first application. 


- Jurisdiction of 
probate court 


A aaa § 3988. s 1. Wills must be proved, and letters testa- 
snag mentary or of administration granted: 
1. In the county of which the decedent was a resident 
at the time of his death, in whatever place he may have died. 
2. In the county in which the decedent may have died, 
leaving estate therein, he not being a resident of the Terri- 
tory. 
3. In the county in which any part of the estate may 


be, the decedent having died out of the Territory and not a 


resident thereof at the time of his death. 
4. In the county in which any part of the estate may 
be, the decedent not being a resident of the Territory, and 
not leaving estate in the county in which he died. 
5. In all other cases, in the seal where sppienton: 
When juris: for letters is first made. 
a pcaion § 3989. s2. When the estate of the decedent is in 
more than one county, he having died out of the Territory, 
and not having been a resident thereof at the time of. his 
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death, or being such non-resident, and dying within the Ter- 
ritory, and not leaving estate in the county where he died, the 
probate court of that county in which application is first 
made for letters testamentary or of administration, has exclu- 
sive jurisdiction of the settlement of the estate. 


CHAPTER II. j 


O¥ THE PROBATE OF WILLS. 


SECTION. 

8990 Custodian of will to deliver same 
to whom; penalty. 

3991 Who may petition for probate 
of will. 

8992 Contents of petition. 

2993 When executor forfeits right to 
letters. 

8994 Will to accompany petition or 
its presentation prayed for and 
how enforced. 

3995 Notice of petition for probate, 
how given. 


§ 3990. 81. 


SECTION. 

3996 Heirs and named executors to 
be notified, how. 

3997 Petition may be presented to 
judge at chambers, and what 
judge may do. 

3998 Hearing proof of will 
proof of service of notice. 

3999 Who may appear and contest 
the will. 

4000 Probate when no contest. 

4001 Olographie wills. 


after 


diction of the estate, or to the executor named therein. A 
failure to comply with the provisions of this section makes 
the person failing responsible for all damages sustained by 


any one injured thereby. 
§ 3991. 8 2. 


Any executor, devisee, or legatee named who may pe- 
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Every custodian of a will, within thirty custodian of 
will to deliver 


days after receipt of information that the maker thereof is same, to 
dead, must deliver the same to the probate court having juris- Penalty. 


ro- 


in any will, or any other person interested in the estate, may, bate of will. 
at any time after the death of the testator, petition the court 
having jurisdiction to have the will proved, whether the same 
be in writing in his possession or not, or is lost or destroyed, 
or beyond the jurisdiction of the Territory, or a nuncupative 


will. 


¥818992.083, A petition for the probate of a will must contents of 


show: 
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When execu- 
tor forfeits 
right to letters 


Will to accom- 
pany petition ;. 


or its present- 
ation prayed 
for and how 
enforced. 


Notice of pe- 
tition for pro- 
bate, how 
given. 
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1. The jurisdictional facts. 

2. Whether the person named as executor consents to 
act, or renounces his right to letters testamentary. 

3. The names, ages, and residence of the heirs and 
devisees of the decedent, so far as known to the petitioner. 

4. The probable value and character of the property of 
the estate. 

5. The name of the person for whom letters of testa- 
mentary are prayed. 

No defect of form, or in the statement of jurisdictional 
facts actually existing, shall make void the probate of a will. 

§ 3993. s4, If the person named in a will as executor, 
for thirty days after he has knowledge of the death of the 
testator and that he is named as executor, fails to petition the 
proper court for the probate of the will, and that letters tes- 
tamentary be issued to him, he may be held to have renounced 
his rights to letters, and the court may appoint any other 
competent person administrator, unless good cause for delay 
is shown. 

§ 3994. s 5. If it is alleged in any petition that any will 
is in the possession of a third person, and the court is satis- 
fied that the allegation is correct, an order must be issued and 
served upon the person having possession of the will, requir- 
ing him to produce it at a time named in the order. If 
he has possession of the will, and neglects or refuses to 
produce it in obedience to the order, he may, by war- 
rant from the court, be committed to the jail of the 
county, and be kept in close confinement until he pro- 
duces it. ; 

§ 3995. 36. When the petition is filed and the will 
produced, the clerk of the court must set the petition for 
hearing by the court upon some day not less than ten or more 
than thirty days from the production of the will. Notice of 
the hearing shall be given by such clerk by publishing the 
Same in a newspaper of the county; if there is none, then by 
written or printed notices posted in at least three public 


places in the county. If the notice is published in a weekly 


newspaper, it must appear therein on at least three different 
days of publication; and if in a newspaper published oftener 
than once a week, it shall be so published that there must be 
at least ten days from the first to the last day of publication, 
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both the first and the last day being included. If the notice 
is by posting, it must be given at least ten days before the 
hearing. 

§ 3996. s 7. Copies of the notice of the time appointed Heirs and 


amed execu- 


for the probate of the will must be addressed to the heirs of tors to be 
the testator resident in the Territory, at their places of resi- 
dence, if known to the petitioner, and deposited in the post 
office, with the postage thereon prepaid, at least ten days be- 
fore the hearing. If their place of residence be not known, 
the copies of notice may be addressed to them, and deposited 
in the post office at the county seat of the county where the 
proceedings are pending. A copy of the same notice must in 
like manner be mailed to the person named as executor, if he! 
be not the petitioner; also, to any person named as co-execu- , 
tor not petitioning, if their places of residence be known. 
Proof of mailing the copies of the notice must be made at 
the hearing. Personal service of copies of the notice at 
least ten days before the day of hearing is equivalent to 
mailing. 

§ 3997. s8. The judge or clerk of the probate court petition may 
may at any time receive petitions for the probate of wills. to nde ae 
The judge may make and issue all necessary orders and writs what fudge 
. to enforce the production of wills and the attendance of wit- = 
nesses, and may appoint a time for hearing petitions, trials of 
issue and admitting wills to probate. 

§ 3998. s9. At the time appointed for the hearing, or Hearing proot 
the time to which the hearing may have been Aoibaned: the proof of 7 
court, unless the parties appear, must require proof that the of notice. 
notice has been given, which being made, the court must hear 
testimony in proof of the will. 

§ 3999. s10. Any person interested may appear and who ma 
contest the will. Devisees, legatees, or heirs of an estate may fest the ten 
contest the will through their guardians, or attorneys ap- 
pointed by themselves or by the court for that purpose; but 
a contest made by an attorney appointed by the court 
does not bar a contest after probate by the party so rep- 
resented, if commenced within the time provided in sec- 
tion 22 of this Chapter, nor does the non-appointment of 
an attorney by the court of itself invalidate the probate 
of a will. 

§ 4000. s11. If no person appears to contest the pro- Probate, when 
bate of a will, the court may admit it to probate on the testi- Ag con 
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mony of one of the subscribing witnesses only, if he testifies 
that the will was executed in all particulars as required by 


law, and that the testator was of sound mind at the time of | 


its execution. 
po ae § 4001. s 12. An olographic will may be proved in the 
same manner that other private writings are proved. 


CONTESTING PROBATE OF WILLS, 


SECTION. SECTION. 
4002 Contestant to file grounds of 4005 Testimony reduced to writing © 
contest and petitioner to reply. may be used in subsequent con- 
4003 Proofs of subscribing witnesses tests, etc. 
must be reduced to writing, etc. 4006 When proved, certificate to be 
4004 Witnesses, who and how many; attached. 
proof of handwriting admitted 4007 Will and proof of to be filed and 
when. recorded. 
Po acantie ot § 4002. s 13. If any one appears to contest the will, he 


petitioner to must file written grounds of opposition to the probate there- 

reply. 
the county interested in the estate, any one or more of whom 
may demur thereto upon any of the grounds mentioned in 
the Code of Civil Procedure, as grounds of demurrer. 
If the demurrer is sustained, the court must allow the 
contestant a reasonable time, not exceeding ten days, within 
which to amend his written opposition. If the demurrer is 
overruled, the petitioners and others interested may joint- 
ly or separately answer the contestant’s grounds, travers- 
ing or otherwise obviating or avoiding the objections. 
All issues whether of law or fact must be tried by the 
court, unless an issue of fact be referred as hereinafter 
provided. 

Proofs of sub- § 4003. s 14. At the hearing of the contest, the proofs 

Poe Of the subscribing witnesses must be reduced to writing, 

be reduced to 2 . 

writing, ete. Whereupon the judgment of the court must be rendered, either 
admitting the will to probate or rejecting it. If the will is 
admitted to probate, the judgment, will, and proofs of the 
subscribing witnesses must be recorded. 


§ 4004. s 15. - Lf the willis contested, all the subscribing 


of, and serve a copy on the petitioner and other residents of _ 
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witnesses who are present in the county, and who are of Witnesses, 
sound mind, must be produced and examined, and the death, many to be ex- 
absence, or insanity of any of them must be satisfactorily Proof of hand- 
shown to the court. If none of the subscribing witnesses re- ™ ted when. 

side in the county at the time appointed for proving the will, 

the court may admit the testimony of other witnesses to prove 

the sanity of the testator and the execution of the will; and 

as evidence of the execution it may admit proof of the hand- 

writing of the testator, and of the subscribing witnesses, or 


any of them. 


) st] 20 ry 66 seq] Testimony re- 
§ 4005. 316. The testimony of each witness, reduced Testimony re 


to writing and signed by him, shall be good evidence in any Mor unre 


subsequent contests concerning the validity of the will, or the 
sufficiency of the proof thereof, if the witness be dead, or has 4 


_ permanently removed from the Territory. 


§ 4006. s17. ‘If the court is satisfied, upon the proof If proved, cer- 
taken, that the will was duly executed, and that the testator at attached. 
the time of its execution was of sound and disposing mind, and 
not acting under duress, menace, fraud, or undue influence, a 
certificate of the proof signed by the judge and attested by 
the seal of the court, must be attached to the will. 

§ 4007. s 18. The will, and a certificate of the proof Will and proof 
thereof, must be filed and recorded by the clerk, and the recorded. 
same, when so filed and recorded, shall constitute part of the 
record in the cause or proceeding. All testimony reduced to 


writing, shall be filed by the clerk. 


PROBATE OF FOREIGN WILLS, 


SECTION. SECTION. 


4008 Wills proved in other States to 4010 Hearing proof of probate of 


be recorded, when and where. foreign wills. 
4009 Proceedings on the production 
of a foreign will. 


§ 4008. 5.19. All wills duly proved and allowed in any wins provea 


; P a r ° i th t 
of the United States or Territories, or in any foreign coun-toperecorded, 


when and 


try or State, may be allowed and recorded in the probate where. 
court of any county in which the testator shall have left any 


estate. 
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Proceedings § 4009. s 20. When a copy of the will and the probate 


be hea thereof, duly authenticated, shall be produced by the execu- 
tor, or by any other person interested in the will, with a peti- 
tion for letters, the same must be filed, and the court or clerk 
must appoint a time for the hearing, notice whereof must be 
given as hereinbefore provided for an original petition for the 
probate of a will. 

Hearing prot § 4010, s 21.> If, on the hearing, it appears upon the face 

foreign will. of the record that the will has been proved, allowed, and ad- 
mitted to probate in any of the United States or Territories, 
or in any foreign country, and that it was executed according 
to the law of the place in which the same was made, or in 
which the testator was at the time domiciled, or in conformity 
with the laws of this Territory, it must be admitted to pro- 
bate and have the same force and effect as a will first admitted 
to probate in this Territory, and letters testamentary or of ad- 
ministration issued thereon. 


CONTESTING THE WILL AFTER PROBATE, 


SECTION. SECTION. 

4011 The probate may be contested 4014 On revocation of probate, 
within one year. powers of executor, etc., cease, 

4012 Citation to be issued to parties but not liable for acts done in 
interested, good faith, 

4013 The hearing had on proof of 4015 Costs and expenses, by whom 
service. paid, 


4016 Probate, when conclusive; say- 
ing clause; infants, ete, 


The probate § 4011. s 22. When a will has been admitted to pro- 

may be con- J A 

tested within bate, any person interested who has not previously con- 
tested, may at any time within one year after such probate, 
contest the same or the validity of the will. For that pur- 
pose he must file in the court in which the will was proved, a 
petition in writing, containing his allegations against the va- 
lidity of the will or against the sufficiency of the proof, and 
praying that the probate may be revoked. 
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§ 4012. s 23. Upon filing the petition, a citation must Cuties s 
be issued to the executors of the will, or to the adminis- ties interested. 
trators, with the will annexed, and to all the legatees and de- 
visees mentioned in the will, and heirs residing in the Territory, 
so far as known to the petitioner, or to their guardians, if any 
of them are minors, or to their personal representatives, if any 
of them are dead; requiring them to appear before the court 
on some day therein specified, to show cause why the probate 
of the will should not be revoked. 

§ 4013. 3 24. At the time appointed for showing cause, re hearin 
or at any time to which the hearing is postponed, personal sere” 
service of the citations having been made upon any person 
named therein, the court must proceed to try the issues of 
facts joined in the same manner as in an original contest of a 
will. If upon hearing the proofs of the parties, the court 
shall decide that the will is for any reason invalid, or that it 
is not sufficiently proved to be the last will of the testator, the 
probate must be annulled and revoked. 

§ 4014. s 25. Upon the revocation being made, the on revoration 
powers of the executor, or administrator with the will annex- powers of exe 


ats cutor, ete., 
ed, must cease; but such executor or administrator shall not cease, but not 


liable for acts 
be liable for any act done in good faith previous to the revo- done in good 
cation. 

§ 4015. s 26. The fees and expenses must be paid by Costs and ex- 
the party contesting the validity or probate of the will, if the whom paid, 
will in probate is confirmed. If the probate is revoked, the 
costs must be paid by the party who resisted the revocation, 
or out of the property of the decedent, as the court directs, 

§ 4016. s 27. If no person, within one year after the probate, when 
probate of a will, contested the same or the validity thereof, ave eas 
the probate of the will is conclusive, saving to infants and ard oihene 
persons of unsound mind, a like period of one year after 


their respective disabilities are removed. 
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PROBATE OF LOST OR DESTROYED WILLS. 


4017 Proof of lost or destroyed will 4019 To be certified, recorded and 


to be taken. letters thereon granted, 
4018 Must have been in existence at 4020 Court to restrain injurious acts 
time of death. of executors or administrat- 
ors, ete. 
Proof of lost § 4017. s 28. Whenever any will is lost or destroyed, 
destroyed : 
willtobe the probate court must take proof of the execution and 
taken. eT F : 
vulidity thereof, and establish the same; notice to all persons 
interested being first given, as prescribed in regard to proofs 
of wills in other cases. All the testimony given must be 
reduced to writing, and signed by the witnesses. 
Must have § 4018. s 29. No will shall be proved as a lost or de- 
een in ex- 


istenceat  stroyed will, unless the same is proved to have been in existence 

time of death. : k 
at the time of the death of the testator. or is shown to have 
been fraudulently destroyed in the lifetime of the testator, 
nor unless its provisions are clearly and distinctly proved by 
at least two credible witnesses. 

Le et § 4019. 30. When a lost will is established the pro- 

bngranted. Visions thereof must be distinctly stated and certified by the 
judge under his hand and the seal of the court, and the certi- 
ficate must be filed and recorded as other wills are filed and 
recorded, and letters testamentary or of administration, with 
the will annexed, must be issued thereon in the same manner 
as upon wills produced and duly proved. The testimony 
must be reduced to writing, signed. certified, and filed as in 
other cases, and shall have the same effect as evidence, as 
provided in section 16 of this Chapter. 

Courts to re- § 4020. s 31. If, before or during the pendency of an 

strain injuri- 


ousactsof application to prove a lost or destroyed will, letters of admin- 
executors or 


cae aor istration are granted on the estate of the testator, or letters 
ceedings, ete. testamentary of any previous will of the testator are granted, 
the court may restrain the administrators or executors so 
appointed from any acts or proceedings which would be 
injurious to the legatees or devisees claiming under the lost 


or destroyed will. 


THE PROOF OF NUNCUPATIVE WILLS, 


Dens . - 
S$pcrron. SECTION. 


4021 Nuncupative wills, when and 4023 In contests, ete., provisions as a, 
how admitted to probate. to other wills apply. ‘ ay 
_ 4022 Additional requirements in pro- ‘ ; 
bate of nuncupative wills. : fuk 


§ 4021. s 32. Nuncupative wills may at any time, within Nunoupedine 


ills, wh 
six months after the testamentary words are spoken by the and dow ad. D 
decedent, be admitted ‘to probate, on petition and notice as bate: or 


Se ieyided for the probate of written wills. The petition, in 
: Beiaition to the jurisdictional facts, must allege that the testa- 
_ mentary words or the substance thereof were reduced to Sas.) 
; writing’ within thirty days after they were spoken, which a 
ty ing must accompany the petition. 
rs. § 4022. s 33. The probate court must not receive or Additional se: 1 
entertain a petition for the probate of a nuncupative [will] a 
until the lapse of ten days from the death of the testator, nor wills, 
ast such petition at any time be acted on until the testa- 
mentary words are, or their substance is, reduced to writing 
id filed with the petition, nor until the surviving husband 
r wife, (if any) and all other persons resident in the Terri- 
ory or county interested in the estate, are notified as herein- ; 
fore provided. ak 
— § 4023. s 34. Contests of the probate of nuncupative Contest, te ae 
is, and appointments of executors and administrators of provisionsas —— 
estate devised thereby, must be had, conducted and made Wes 


hereinbefore provided in cases of the probate of written 


nh 


ors - ae bd a ee 
¥ “W ? . . 4: 


CuapTer III. 


OF EXECUTORS AND ADMINISTRATORS—THEIR LETTERS, BONDS, REMOVALS 


AND SUSPENSIONS. 


SEeTION. SECTION. 

4024 To whom letters on proved wills 4028 No executor of an executor can 
to issue. act. 

4025 Whois incompetent as an exe- 4029 Letters when executor is minor 
eutor. or non-resident, ete. 

4026 Interested parties may file ob- 4030 Acts of portion of executors, 
jections, when valid. 

4027 When authority of unmarried 4031 Authority of administrator with 
woman ceases; married woman will annexed; letters, how is- 
may be executrix. sued, 

To whom § 4024. s1. The court admitting a will to probate, 


letters on 
roved will to after the same is proved andallowed, must issue letters thereon 


308 to the persons named therein as executors, who are competent 
to discharge the trust, who must appear and qualify, un- 
less objection is made, as provided in section 3 of this 

Chapter. 

Who are in- § 4025. s 2. No person is competent to serve as execu- 


competent as : pie 5 . 
executors, tor who, at the time the will is admitted to probate, is: 


1. Under the age of majority. 
. 2. Convicted of an infamous crime. 
3. Adjadged by the court incompetent to execute the 


duties of the trust by reason of drunkenness, improvidence, 


or want of understanding or integrity. 

If the sole executor or all the executors are incompetent, 
or renounce, or fail to apply for letters, or to appear and 
qualify within thirty days after his or their appointment, let- 
ters of administration, with the will annexed, must be issued 


as designated and provided for the granting of letters in cases 


of intestacy. 


Interested | § 4026. 33, Any person interested in a sith may file 
RE objections. objections in writing, to granting letters testamentary to the 


persons named as iabetekas or any of them, and the objec 
4 


a 


tan ye 5X 
A : 
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§ 4027. 84. When an unmarried woman, appointed when au- 
thority of un- 


-executrix, murries, the court or judge thereof may upon the married 
woman ceases. 


oy s . po: : Net ea ravak » o))- Married 
- motion of any person interested in the estate, revoke her au wOUlniatiaee 


thority and appoint another person in her place. When beexceuttix, 
a married woman is named in a last will, ss executrix, 

she may be appointed and serve in every respect as a 

Semme sole. 

§ 4028. s 5. No executor of an executor shall as such No executor of 
be authorized to administer on the estate of the first testator, can act. 
but on the death of the sole or surviving executor of any last 
will, letters of administration, with the will annexed, of 
the estate of the first testator, left unadministered, must be 
issued. 

§ 4029. s 6. Where a person absent from the Terri- Letters of aa- 
tory, 01 a minor, is named executor, if there is another ex- tp ininor, et. } 
ecutor who accepts the trust and qualifies, the latter may have executor, ete, 
letters testamentary and administer the estate until the re- 
turn of the absentee or the majority of the minor, who may 
then be admitted as joint executor. If there is no other ex- 
ecutor, letters cf administration, with the will annexed, must 
j be granted; but the court may, in its discretion, revoke them 
; on the return of the absent executor, or the arrival of the 
minor at the age of majority. . 

§ 4030. s 7. When all the executors named are not hohe ot a te 
appointed by the court, those appointed have the same au-cutors and ad- 
_ thority to perform all acts and discharge the trust required when valid. 


; 

2 

: by the will as effectually for every purpose as if all were 
Va 


appointed, and should act together where there are two 
executors or administrators. The act of one alone shall be 
effectual if the other is absent from the Territory, or labor- 
ing under any legal disability from serving, or if he has 
given his co-executor or co-administrator authority in 
writing to act for both, and where there are more than 
_ two executors or administrators, the act of a majority is : 
_- valid. | re 
§ 4081. s 8. Administrators, with the will annexed, 4 uthority of 
have the same authority over the estates which executors 9qy Ma ators 
named in the will would have, and their acts are as effectual Ponern, awe 
for all purposes. Their letters must be signed by the clerk '**““" 
of the court, and bear the seal thereof. 


. 
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Form of letters 
testamentary. 


Form of letters 
of administra- 


FORM OF LETTERS. 


SECTION, SECTION. 
4032 Form of letters testamentary. 4034 Form of letters of administra- 
4033 Form of letters of administra- tion. 


tion, with will annexed. 


§ 4032. s 9. Letters testamentary must be substantially 
in the following form: 
Territory of Utah, 
County of 


The last will of A. B., deceased, a copy of which is 
hereto annexed, having been proved and recorded in the pro- 
bate court of the county of , C. D., who is named there- 
in as such, is hereby appointed executor. 

Witness, G. H., clerk of the probate court 


[ Seal. ] of the county of with the seal of 
the court affixed, the———day of-——— 
A. D. 18—. 
By order of the court. G. H., clerk. 


§ 4033. s 10. Letters of administration, with the will 


tion with will annexed, must be substantially in the following form: 


annexe 


rm of 
letters of a: 


ministration. 


Territory of Utah, , 
County of 
The last will of A. B., deceased, a copy of which is 
hereto annexed, having been proved and recorded in the pro- 
bate court of the county of , and there being no executor 
named in the will (or as the case may be,) C. D. is hereby 
appointed administrator with the will annexed. 
Witness, G. H., clerk of the probate court 


[Seal. ] of the county of , with the seal of — 
the court affixed, the———day of ———— 
A.D, 18—. ' 
By order of the court. GuB clerk. 


§ 4034. s 11. Letters of administration must be signed rE 
by the clerk, under the seal of the court, and substantially i B's 
the following form: 


ea FORM OF LETTERS. 469 


_ Territory of Utah, 
County of — 


C. D. is hereby appointed administrator of the estate of 


{ A. B., deceased. 
Witness, G. H., clerk of the probate court 


[Seal. ] of the county of , with the seal 
thereof aftixed, the day of-———— 
A. D. 18—. 
By order of the court. G. H., clerk. 


LETTERS OF ADMINISTRATION, TO WHOM AND THE ORDER IN WHICH 
THEY ARE GRANTED. 


SECTION, SECTION. 

4035 Letters of administration, to 4038 When minor entitled, who ap-— 
whom and order in which pointed administrator. 
granted; partner of decedent 4039 Who incompetent to act as ad- 
not entitled to administer. ministrator. 

4036 Preference of persons equally 4040 Married women not to be ad- 
entitled. ministratrix, when; authority 

4037 In discretion of court to appoint may be revoked, when. 


administrator, when. 


§ 4035. 312. Administration of the estate of a person Order ot per- 
sons entitled 


dying intestate, must be granted to some one or more of the to administer, 
persons hereinafter mentioned, the relatives of the deceased dminister. 
being entitled to administer only when they are entitled to 
succeed to his personal estate, or some portion thereof; and 
they are, respectively, entitled thereto in the following order: 
1. The surviving husband or wife, or some competent 
person whom he or she may request to have appointed. 
2, The children. 
3. The father or mother 
4. The brothers or sisters. 
5. The grandchildren. 
: 6. The next of kin entitled to share in the distribution 
‘ of the estate. 
" %. The creditors. 
7 8. Any person legally competent. 
If the decedent was a member of a partnership at the ae 
aa # ed decease, the surviving partner must in no case be 
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§ 4036. s 13. ‘Of several persons claiming 2 : 
entitled to administer, relatives of the whole-blood pa ie Be . 
preferred to those of the half-blood. if 

§ 4037. s 14. When there are several persons equally 
“entitled to the administration, the court may grant letters to 
one or more of them; and when a creditor is claiming letters, 
the court may, in its discretion, at the request of another 
creditor, grant letters to another person legally competent. 

§ 4088. s 15. If any person entitled to administration 
is a minor, letters must be granted to his or her guardian, or 
any other person entitled to letters of administration, in the 
discretion of the court. 

§ 4039. 816. No person is competent or entitled to 
is serve as administrator or administratrix who is: 

1. Under the age of majority. 
2. Nota bona fide resident of the Territory. 
8. Convicted of an infamous crime. 

4. Adjudged by the court incompetent to execute the 
duties of the trust by reason of drunkenness, improvidence, 
or want of understanding or integrity. 

§ 4040. 317. When objection is made by any person 
interested in an estate, a married woman must not be appointed 

administratrix. When an unmarried woman appointed ad- 

_ ministratrix marries, the court or judge thereof may, upon 
the motion of any such interested person revoke her authority 
and appoint another person in her place. 


PETITION FOR LETTERS AND ACTION THEREON, 


SECTION. SECTION. 

4041 Application, how made. 4047 Letters of administration may 
4042 When granted. be granted to any applicant. 

4043 Notice of application. 4048 Proofs to be made before 

4044 Contesting application. ing letters of odiitainaeation: 
4045 Hearing of application. 4049 Letters of administration grant- — 
4046 Evidence of notice ed to others than those entitled. 


§ 4041. s 18. Petitions for letters of adap’ re 
must be in writing, signed by the applicant or his. ae 
and filed with the clerk of the court, stating the ! ssen 


4 
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tial to give the court jurisdiction of the case, and when known 
to the applicant, he must state the names, ages, and residence 
of the heirs of the decedent, and the value and character of 
the property. If the jurisdictional facts existed, but are not 
fully set forth in the petition, and are afterward proved in the 
course of administration, the decree or order of administra- 
tion, and subsequent proceedings are not void on account of 
such want of jurisdictional averments. 
§ 4042. 319. Letters of administration may be granted when granted. 


‘by the court at any time appointed for the hearing of the 


application, or at any time to which the hearing is continued 
or postponed. 
§ 4043. s 20. When a petition praying for letters of sonoe te 

administration is filed, the clerk must give notice thereof by 
causing notices to be posted in at least three public places in 
the county, one of which must be at the place where the 
court is held, containing the name of the decedent, the 
name of the applicant, and the time at which the application 
will be heard. Such notice must be given at least ten days 


- before the hearing. 


§ 4044. s 21. Any person interested may contest the Contesting Sie 
petition, by filing written opposition thereto on the ground 
of the incompetency of the applicant, or may assert his own 
rights to the administration, and pray that letters be issued 
to himself. In the latter case the contestant must file a 
petition and give the notice required for an original petition, 
and the court must hear the two petitions together. 

§ 4045. s 22. On the hearing, it being first proved that Hestog coe 
notice has been given as herein required, the court must hear 
the allegations and proofs of the parties, and order the issuing — 
the letters of administration to the party best entitled thereto. 

§ 4046. s 23. An entry in the minutes of the court, nyidence of 
that the required proof was made and notice given, shall be ee 
conclusive evidence of the fact of such notice. 

§ 4047. s 24. Letters of administration must be granted mmiatraton 
to any applicant, though it appears that there are hilar per way be 
sons having better Sistiia to the administration, when such applicant, 
persons failed to appear and claim the issuing of letters to 
themselves. 


§ 4048. s 25. Before letters of administration are Feng ee 


as granted on the estate of any person who is represented to franting \ 


tters of ad-_ 


ae have. died intestate, the fact of his dying intestate must be ™™*tstom 
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S 
court may also examine any other person concerning the time, if 
the place, and manner of his death, the place of his residence 
! at the time, the value and character of his property and 


af whether or not the decedent left any will, and may compel 
we: any person to attend as a witness for that purpose. 

Letters may be § 4049. s 26. Administration may be granted to one or 
granted to 


others than more competent persons, although not otherwise entitled to 
ose ep ea, ‘ > . . 
the same, at the written request of the person entitled, filed 
in the court. 


REVOCATION OF LETTERS AND PROCKEDINGS THEREFOR, 


SECTION. SECTION. 
; 4050 Revocation of letters of ad- 4052 Hearing petition for revocation. 
. ministration. 4053 Prior rights of relatives entitle 
4051 When petition filed, citation to them to revoke prior letters. 
issue. 


Doeiatiind of § 4050. s 27. When letters of administration have been 


letters of ad- ved 
ministration, granted to any other person than the surviving husband or 


ra. wife, child, father, mother, brother, or sister of the intestate, 
iF any one of them who is competent, and who has not had an 
r) opportunity to apply, or any competent person at the written 
: request of any one of them, may obtain the revocation of the 


letters and be entitled to the administration, by presenting to 
the court a petition praying the revocation and that letters of 
administration may be issued to him. 

4 When petition § 4051. s 28. When such petition is filed the clerk must 
issue" in addition to the notice provided in section 20 of this 


Chapter, issue a citation to the administrator to appear and 


i OWS) am answer the same at the time appointed for the hearing. { 
. Wr ssis ct § 4052. s 29. At the time appointed, the citation hay- 
( Petition for ing been duly served and returned, the court must proceed to 


_ revocation 


hear the allegations and proofs of the parties; and if the 

petition of the applicant is established and he is competent, 
letters of administration must be granted to him, 1 

letters of the former administrator ropokees “a 


- 
4 ‘ 
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*§ 4053. s 30. The surviving husband or wife, when let- Prior rights of 
relatives enti- 


ters of administration have ect granted to a child, father, tles them to 


revoke prior 
brother, or sister, of the intestate, or any of such relatives, letters. 


when letters have been granted to any other of them, may 
assert his prior right and obtain letters of administration and 
have the letters before granted revoked in the manner pre- 


4061 Bond deficient, 


scribed in the three preceding 


sections. 


OATHS AND BONDS OF EXECUTORS AND ADMINISTRATORS, ETC, 


SECTION. SECTION. 
4054 Administrator or executor to 4065 Citation to executor or adminis- 
take oath; letters and bond to trator to show cause against 


be recorded. 

4055 Bond of administrator, form and 
requirement of. 

4056 Additional bond, when required. 

4057 Condition of bond. 

4058 Each executor and administrator 
to give separate bond. 

4059 Several recoveries on same bond. 

4060 Sureties on bond must justify 
and bond be approved. 

citation; re- 
quirement of judge and addi- 
tional security. 

4062 Right ceases, when. 

4063 Bond, when dispensed with. 

4064 Failing sureties, petition for fur- 
ther bonds. 


§°4054. 5 31. 
ministration are issued to the 


application. 

4066 Further security may be re- 
quired. 

4067 Neglect to obey order. 

4068 Suspending powers of executor 
or administrator, 

4069 Fufther security ordered with— 
out application, when. 

4070 Release of sureties. 

4071 New sureties. 

4072 Neglect to give new bond, for- 
feits letters, etc. 

4073 Application for new 
when determined. 

4074 Liability on bond. 


sureties, 


Before letters testamentary or of ad- 


executor or administrator, he 


must take and subscribe an oath before some officer authorized 
to administer oaths, that he will perform, according to law, 


attached to the letters. 


CR por that NO eae 


the duties of executor or administrator, which oath must be 
All letters testamentary and of ad- Letters ana 

ministration issued to, and all bonds executed by, executors poniea ie 
or administrators, with the affidavits and certificates thereon, 
must be forthwith recorded by the clerk of the court having 


; Tarisdiction of the estates, in books to be kept by him in 


Administrator 
or executor to _ 
take oath. 


. * 7 i, 
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Bons ot ply § 4055. s 32. Every person to whom letters testamen- 
eta tary or of administration are directed to issue must, before 
receiving them, execute a bond to the Territory of Utah, 
with two or more sufficient sureties, to be approved by the 
probate court or judge thereof. In form the bond must be 
joint and several, and the penalty must not be less than twice 
the value of the personal property, and twice the probable 
value of the annual rents, profits and issues of real property 
belonging to the estate, which values must be ascertained by 
the probate court, or judge thereof, by examining on oath the 
party applying, and any other person. 


Additional § 4056. 333. The probate court, or judge thereof, 
required. must require an additional bond whenever the sale of any real 


estate belonging to an estate is ordered; but no such addi- 
tional bond must be required when it satisfactorily appears to 
the court that the penalty of the bond given before receiving 
letters, or of any bond given in place thereof is equal to twice 
the value of the personal property remaining in or that will 
come into possession of the executor or administrator, inelud- 
ing the annual rents, profits, and issues of real estate, and 
twice the probable amount to be realized on the sale of the 
real estate ordered to be sold. 
Condition of § 4057. s 34. The bond must be conditioned that the 
bond. > : ‘ 
executor or administrator shall faithfully execute the duties 
of the trust according to law. 
Each, or more § 4058. s 35. When two or more persons are appointed 


than one ad- 


ministrator, to executors or administrators, the probate court or judge there- 
ive separate 


bonds. of must require and take a separate bond from each of them. 


SGiiveial zécov- § 4059. s 386. The bond shall not be void upon the first 


eries may be : 
hadon same recovery but may be sued and recovered upon from time to 


bond. ; pelt gle ‘ 
ks time, by any person aggrieved, in his own name, until the 
whole penalty is exhausted. 


- Sureties must § 4060. s 37. In all cases where bonds or undertakings 


‘ 


ustify an H : Z . 
onds be ap- are required to be given under this act the sureties must just- 


hae ify thereon in the same manner and in like amount as requir- 
ed in the general provisions of the Code of Civil Procedure, 
and the certificate thereof must be attached to and filed and 
recorded with the bond or undertaking. All such bonds and | 
undertakings must be approved by the judge of i probate | 
court before being filed or recorded. i 
§ 4061. s 38. Before the judge approves any bond re- 
quired under this act, and after its approval, he may, of ba! 


4q 


£ 
> 


Be or Sec ob be found, it may be served by leaving a copy of it 


- ~ 
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- own motion, or upon the motion of any person interested in Citation and 


requirements 
the estate, supported by affidavit, that the sureties, or some of Judge on 


deticient bond. 

one or more of them, are not worth as much as they have just- 
ified to, order a citation to issue requiring such sureties to 
appear before him at a designated time and place, to be ex- 
amined touching their property and its value, and the judge 
must, at the same time, cause a notice to be issued to the ex- 
ecutor or administrator requiring his appearance on the return additional 
of the citation; and on its return he may examine the sure- “7” 
ties and such witnesses as may be produced, touching the 
property of the sureties and its value; and ff upon such ex- 
amination, he is satisfied that the bond is insufficient, he must 
require sufficient additional security. 

§ 4062. s 39. If sufficient security is not given within Right ceases, 
the time fixed by the judge’s order, the right of such execu- rie 
tor or administrator to the administration shall cease, and the 
person next entitled to the administration on the estate, who 
will execute a sufficient bond, must be appointed to the admin- 
istration. 


§ 4063. s40. When it is expressly provided in the will when bona 
that no bond shall be required of the executor, letters tes- ke a a 
tamentary may issue, and sales of real estate be made and 
confirmed without any bond, unless the court, for good cause, 
require one to be executed; but the executor may at any time 
afterward, if it appear from any cause necessary or proper, 
be required to file a bond, as in other cases. 


§ 4064. 341. Any person interested in an estate may, Petition show- 
. hye ing Tailure 0 
by verified petition, represent to the probate court, that sure- sureties, and 


asking for fur- 
ties of the executors or administrators thereof have become ther bonds. 
or are becoming, insolvent, or that they have removed, or are 


about toremoye, from the Territory, or that from any other 


eat.se the bond is insufficient, and ask that further security be 


required. 
§ 4065. s42. If the probate court or judge thereof is citation to 


ea F ‘ * ° : : xecutor, etc. 
satistied that the matter requires investigation, a citation must to show éause 


be issued to the executor or administrator, requiring him to aeieatieaan 
appear, at a time and place to be therein specified, to show 
cause why he should not give further security. The citation 
must be served personally on the executor or administrator, 


at least five days before the returnday. If he has absconded, 
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at his place of residence, or by such publioadig ao cr 
or the judge thereof may order. - ea c4 

ity:may be § 4066. 843. On the return of citation, or at such 
other time as the judge may appoint, he must proceed to hear 
the proofs and allegations of the parties. If it satisfac- 
torily appears that the security is from any cause insuffi- 
cient, he may make an order requiring the executor or 
administrator to give further security, or to file a new bond 
in the usual form, within a reasonable time, not less than 
five days. 

Neglecting to § 4067. s 44. If the executor or administrator neglects 


obey orders. to comply with the order within the time prescribed, the 


judge must by order revoke his letters, and his authority must 
thereupon cease. 

powers of ex- § 4068. 345. When a petition is presented, praying 

eentor et. that an executor or administrator be required to give further 

security, or to give bond, where, by the terms of the will, no 
bond was originally required, and it isalleged on oath that the 
executor or administrator is wasting the property of the 
estate, the judge may, by order, suspend his powers until the 
matter can be heard and determined. 


oy wl al § 4069. s 46. When it comes to his knowledge that the 

Gation of party bond of any executor or administrator is from any cause in- 

in interest, ar ° . : . . : 
sufficient, the judge, without any application, must cause him 
to be cited to appear and show cause why he should not give 
further security,'and must proceed thereon as upon the ap- 
plication of any person interested. 

Bealpase of § 4070. s 47. When a surety of an executor or admin- 
istrator desires to be released from responsibility on account 
of future acts, hemay make application to the probate court or 
the judge thereof for relief. The court or judge must cause 
a citation to the executor or administrator to be issued, and 
served personally, requiring him to appear at a time and 
place to be therein specified, and to give other security. If 

he has absconded, left or removed from the Territory, or if 
he cannot be found after due diligence and inquiry, ser- 
vice may be made as provided in section 42 of noah 
Chapter. 


5 Die crentiag, § 4071. s 48. If new sureties be given to the satisfac 
. ; + € 


tion of the judge, he may thereupon make an order 
sureties who applied for relief shall not be iiable. 
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bond for any subsequent act, default, or misconduct of the 
executor or administrator. 

§ 4072. s 49. If the executor or administrator neglects Bogie fe as 
or refuses to give new sureties to the satisfaction of the ler 
judge, on the return of the citation, or within such reason- 
able time as the judge shall allow unless the surety making 
the application shall consent to a longer extension of time, the 
court or judge must by order revoke his letters. 

§ 4073. 850. The application authorized by the nine applicationste 
preceding sections of this Chapter may be heard and deter- sheuy Aare 
mined at any time. All orders made therein must be entered 
upon the minutes of the court. 

§ 4074. 851. The liability of principal and sureties Liability on 
upon thebond of an executor, administrator or guardian, is in 
all cases to pay in the kind of money or currency in which 
the principal is legally liable. 


SPECIAL ADMINISTRATORS, AND THEIR POWERS AND DUTIES, 


SECTION. SECTION. 

4075 Special administrators, when 4078 Special administrator to give 
appointed, bonds and take oath, 

4076 Special letters may be issued at 4079 Special administrator, duties of, 
any time. 4080 Issuing letters ends power of 

4077 Preference given to person en- special administrator. 
titled to letters. 4081 Special administrator to render 
' account. 


§ 4075. s 52. When there is delay in granting letters special admin 
testamentary or of administration from any cause, or when appointed. 
such letters are granted irregularly, or no sufficient bond is 
filed as required, or when no application is made for such let- 
ters, or when an executor or administrator dies, or is sus- 
_ pended, or removed, the probate court must appoint a special 
administrator to collect and take charge of the estate of the 
decedent in whatever county or counties the same may be 
_ found, and to exercise such other powers,as may be necessary 
_ for the preservation of the estate. 
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Special letters § 4076. 353. The appointment may ‘bao 


may be issued iit « 
atany time. time and without notice, and must be made by entry 


minutes of the court specifying the powers to be seeawed 


by the administrator. Upon such order being entered, and 
after the person appointed has given bond, the clerk must is- 
sue letters of administration to such person in conformity with 
the order. 
ae § 4077. s 54. In making the appointment of a special 
D er- ~ . . ‘ ~ 
sons entitled administrator, the court or judge must give preference to the 
to letters. p ; : Ae : 
person entitled to letters testamentary or of administration. 
Special admin. § 4078. s 55. Before any letters issue to any special ad- 
istrator to give y ; 
bond and take iaiclatrélor: he must give bond in such sum as the court or 
oa ° ‘ 2 . 
judge may direct, with sureties to the satisfaction of the court 
or judge, conditioned for the faithful performance of his du- 
ties, and he must take the usual oath and have the same in- 
dorsed on his letters. 
rectal nt § 4079. s 56. The special administrat t collect 
piecial admin- Ss e spec 1a administrator mus coliec 
istrator. 
and preserve for the executor, or administrator, all the goods, 
chattels, debts, and effects of the decedent, all incomes, rents, 
issues and profits, claims and demands of the estate; must 
take the charge and management of, enter upon and preserve 
from damage, waste, and injury, the real estate, and for such 
and all necessary purposes may commence and maintain or 


defend suits and other legal proceedings, as an administrator; | 


he mey sell such perishable property as the court may order 
to be sold, and exercise such other powers as are conferred 
upon him by his appointment, but in no case is he liable to an 
action by any creditor on a claim against the decedent. 

ee ests § 4080. s 57. When the letters testamentary or of ad- 

cous Fower{. ministration on the estate of the decedents have been granted, 

eer. the powers of the special administrator cease, and he must 
forthwith deliver to the executor or administrator all the 
property and effects of the decedent in his hands; and the 
executor or administrator may prosecute to final judgment 
any suit commenced by the special administrator. 


Seat seein § 4081. 3 58. The special administrator must render an 


‘deraccount. account, on oath, of his proceedings, in a like manner as other 


> administrators are required to do. 
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WILLS FOUND AFTER LETTERS OF ADMINISTRATION GRANTED, AND 


MISCELLANEOUS PROVISIONS. 


SECTION, SECTION, 

4082 Proof of will after letters of 4086 Executor or administrator may 
administration, revokes letters. resign, when; successor; liabil- 

4083 Power of executor in such a ity of outgoer, 
case. 4087 All acts of executor or adminis- 

4084 Remaining executor or adminis- trator prior to revocation of 
trator to continue duties. letters, valid. 

4085 Who to act when executors or 4088 Transcript of court minutes, 
administrators incapable or die. evidence. 


§ 4082. s 59. If after granting letters of administration on proof of 
will, after let- 


on the. ground of intestacy, a will of the decedent is duly ters’of admin- 
> P i istration, let- 
proved and allowed by the court, the letters of administration ters revoked. 
must be revoked and the power of the administrator ceases, 
and he must render an account of his administration within 
such time as the court shall direct. 
§ 4083. s 60. In such case the executor or administra- power of exe- 
. . . sot j sh 
tor, with the will annexed, is entitled to demand, sue for, re-Gase 
cover and collect all rights, goods, chattels, debts and effects 
of the decedent remaining unadministered, and may prosecute 
to final judgment, any suit commenced by the administrator 
before the revocation of his letters of administration. 
§ 4084. s 61. In case any one of several executors Remaining ad- 
aie ; winistrator or 
or administrators, to whom letters are granted, dies, becomes executor to 


: : . : F fi continue when 
lunatic, is convicted of an infamous crime, or otherwise be- bis colleagues 


are disquali- 
comes incapable of executing the trust, or in case the letters fe4. 
testamentary or of administration are revoked or annulled, 
_ with respect to any one executor or administrator, the remain- 
ing executor or administrator must proceed to complete the 
execution of the will or administration. 
; § 4085. s 62. If all such executors or administrators Who. to act 


¥ . ‘ when all act- 
die or become incapable, or the power and authority of all of ing are incom- 


them is revoked, the court must issue letters of admunistra- ek 
tion, with the will annexed, or otherwise, to the widow or 
next of kin, or others, in the same order and manner as is 
_ directed in relation to original letters of administration. The 
_ administrator so appointed must give bond in the like penalty, 


Lda. 
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Executor or 
administrator 
may resign, 
when, 


Court to up- 
point succes- 
sor. Liability 
of outgoer. 


All acts a ex- 
ecutor, 

valid inti his 
power is re- 
voked, 


Transcript of 
court minutes 


to be evidence. 


administrators, end shall have the like power me authority. 

§ 4086. s 63. Any executor or administrator, may, at 
any time, by writing filed in the probate court, resign his ap- 
pointment, having first settled his accounts and delivered up 
the estate to the person whom the court shall appoint to re- 
ceive the same. If, however, by reason of any delays in any 
such settlement and delivering up of the estate, or for any 
other cause, the circumstances of the estate or the rights of 
those interested therein require it, the court may, at any time 
before settlement of accounts and delivering up of the estate 
is completed, revoke the letters of such executor or adminis- 
trator, and appoint in his stead an administrator, either spec- 
ial or general, in the same manner as is directed in relation to 
original letters of administration. The liability of the outgo- 
ing executor or administrator, or of the sureties on his bond, 
shall not be in any manner discharged, released or affected by 
such appointment or resignation. 

§ 4087. s 64. All acts of an executor or administrator, — 
as such before the revocation of his letters testamentary, or 
of administration, are as valid to all intents and purposes as 
if such executor or administrator had continued lawfully to 
execute the duties of his trust. 

§ 4088. s 65. A transcript from the minutes of the 
court showing the appointment of any person as executor or. 
administrator, together with the certificate of the clerk, under 
his hand and the seal of his court, that such person has given 
bond and been qualified, and that letters testamentary or of 
administration have been issued to him and have not been 
revoked, shall have the same effect in evidence as the letters 
themselves. 
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DISQUALIFICATION OF JUDGES AND TRANSFERS OF ADMINISTRATION, 


SECTION. SECTION. 
4089 Judge, when not to act. 4091 Transfer does not change right 
4090 Judge disqualified, proceedings to administer, 

to be transferred, how. 4092 Proceedings transferred back to 


original court, when. 


§ 4089. s 66. No will shall be admitted to probate, or when judge 
letters testamentary or of administration granted, before any "* °° 
judge who is interested as next of kin to the decedent, or as 
a legatee or devisee under the will, or when he is named as 
executor or trustee in the will, or is a witness thereto, or is in 
any other manner interested or disqualified from acting. 

§ 4090. s 67. When a petition is filed in the probate Jndge being 
court, praying for admission to probate of a will or for grant- processing: 
ing letters testamentary or of administration, or w hen pro-and where. 
ceedings are pending in the probate court for the settlement 
of an estate, and the judge of said court is disqualified from 
acting, an order must be made transferring the proceeding to 
the probate court of an adjoining county, and the clerk of 
the court ordering the transfer must transmit tothe clerk of the 
court to which the proceeding is ordered to be transferred, 
certified copy of the order, and all the papers on file in his 
office in the proceeding; and thereafter the court to which the 
proceeding is transferred shall exercise the same authority 
and jurisdiction over the estate, and all matters relating to 
the administration thereof, as if it had original jurisdiction 
of the estate. 

§ 4091. 368. The transfer of a proceeding from one transfer not 


to change right 
court to another, as provided for in the preceding section, to administer, 


shall not affect the right of any person to letters testamentary how made.” 
or of administration on the estate transferred, but the same 

persons are entitled to letters testamentary or of administra- 

tion on the estate, in the order hereinbefore provided. If, 
before the administration is closed of any estate so transferred 

as herein provided, another person is elected or appointed, 

and qualified as judge of the court wherein such proceeding 

was originally commenced, who is not disqualified to act in 

21 
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When proceed 
ings to be re- 
turned to 
original court. 


Suspension of 
powers of 
executor, 
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settlement of the estate, and the causes for which the proceed- 
ing was transferred no longer exist, any person interested in 
the estate may have the proceeding returned to the court from 
which it was originally transferred, by filing a petition setting 
forth these facts, and moving the court therefor. 

§ 4092. s 69. On hearing the motion, if the facts requir- 
ed by the preceding section to be set out in the petition are 
satisfactorily shown, and it further appears to the court that 
the convenience of parties interested would be promoted by 
such change, the judge must make an order transferring the 
proceeding back to the court where it was originally com- 
menced; and the clerk of the court ordering the transfer 
must transmit to the clerk of the court in which the pro- 
ceeding was originally commenced, a certified copy of the 
order, and all the original papers on file in his office in the 
proceeding; and the court where the proceeding was original- 
ly commenced shall thereafter have jurisdiction and power to 
make all necessary orders and decrees to close up the adminis- 
tration of the estate. 


REMOVALS AND SUSPENSIONS IN CERTAIN CASES. 


SECTION. SECTION. 
4093 Suspension of powers of ad- 4095 Any party interested may appear 
ministrator or executor. at hearing. 
4094 Executor or administrator to 4096 Notice to absconding executor 
have notice and to be cited to or administrator. 
appear, 4097 May compel attencance by at- 
tachment. 


§ 4093. s 70. Whenever the judge of the probate court 
has reason to believe, from his own knowledge, or from cred- 
ible information, that any executor or administrator has 
wasted, embezzled, or mismanaged, or is about to waste, or 
embezzle the property of the estate committed to his charge, 
or has committed or is about to commit a fraud upon the 
estate, or is incompetent to act, or has permanently removed 
from the Territory, or has wrongfully neglected the estate, 
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or who has long neglected to perform any act as such execu- 
tor or administrator, he must, by an order entered upon the 
minutes of the court, suspend the powers of such executor or 
administrator, until the matter is investigated. 

§ 4094. s 71. When such suspension is made, notice Hxecntor to 
thereof must be given to the executor or administrator and anwyto be cited 
he must be cited to appear and show cause why his letters 
should not be revoked. If he fail to appear in obedience to 
the citation, or, if appearing, the court is satisfied that there 
exists cause for his removal, his letters must be revoked, and 
letters of administration granted anew as the case may require. 

§ 4095. 372. At the hearing any person interested in Any party 
the estate may appear and file his allegations in writing, appear on - 
showing that the executor or administrator should be re- 
moved; to which the executor or administrator may demur or 
answer, as hereinbefore provided. The issues raised must 
be heard and determined by the court. 

§ 4096. s 73. If the executor or administrator has ab- notice to 
sconded or conceals himself, or has removed or absented him- partes HE 
self from the Territory, notice may be given him of the) eee 
pendency of the proceedings by publication, in such manner 
as the court may direct, and the court may proceed upon such 
notice as if the citation had been personally served. 

§ 4097. s 74. In the proceedings authorized by the may compel 
four preceding sections for the removal of an executor or “°™°*"°* 
administrator, the court may compel his attendance by 
attachment and may compel him to answer questions on oath 
touching his administration, and, upon his refusal so to do, 
may cominit him until he obey, or may revoke his letters, or 
both. 
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CHAPTER LY. 


OF THE INVENTORY AND COLLECTION OF THE EFFECTS OF DECEDENTS. 


SECTION. SECTION. 

4098 Inventory to be returned includ- 4104 Inventory to be signed by ap- 
ing the homestead. praisers and sworn to by ex- 

4099 Appraisement and pay of ap- ecutor or administrator. 
praisers. 4105 Letters may be revoked for neg- - 

4100 Oath of appraisers; inventory, ligence of executor or adminis- 
how made. trator. 

4101 Inventory to account for money; 4106 After-discoyered property must 
if all money, no appraisement. be inventoried, 

4102 Debtor named executor, no dis- 4107 Real and personal property, pos- 
charge of his debt. session of by executor or ad- 

4103 Discharge or bequest of debt ministrator. 
against executor, effect of. 4108 When executor or administrat- 


or to deliver possession of 
real estate to heirs, etc. 


Inventory to § 4098. s1. Every executor or administrator must 

be returned, 7 ee : 

including the make and return to the court, within three months after his 
appointment, a true inventory and appraisement of all the 
estate of the decedent, including the homestead, if any, 
which has come to his possession or knowledge. 

aepemre nest § 4099. s 2. To make the appraisement, the court or 

appraisers. the judge thereof, must appoint three disinterested persons, 
(any two of whom may act) who are entitled to receive a 
reasonable compensation for their services, not to exceed five 
dollars per day, to be allowed by the court or judge. The 
appraisers must, with the inventory, file a verified account of 
their services and disbursements. If any part of the estate 
is in any other county than that in which letters issued, 
appraisers thereof may be appointed, either by the court or 
judge having jurisdiction of the estate, or by the court or 
judge of such other county, on request of the court or judge 
having jurisdiction. 

<e tale § 4100. s 3. Before proceeding to the execution of their 


praisers and 
inventory, how 


ae duty, the appraisers, before any officer authorized to admin- 
ister oaths, must take and subscribe an oath, to be attached 
to the inventory, that they will truly, honestly, and impartially 
appraise the property exhibited to them according to the best 
of their knowledge and ability; they must then proceed to 


— | ae 
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estimate and appraise the property; each article must be set 
down separately, with the value thereof in dollars and cents, 
in figures, opposite the articles, respectively; the inventory 
must contain all the estate of the decedent, real and personal, 
a statement of all debts, partnerships, and other interests, 
bonds, mortgages, notes, and other securities, for the pay- 
ment of money belonging to the decedent, specifying the 
name of the debtor in each security, the date, the sum origi- 
nally payable, the endorsements thereon, if any, with their 
dates, and the sum which, in the judgment of the appraisers, 
may be collected on each debt, interest, or security; the 


inventory must show, so far as the same can be ascertained by 
‘the executor, or the admiristrator, what portion of the pro- 


perty is community property, and what portion is the separate 
property of the decedent. 


§ 4101. s4. The inventory must also contain an account Inventory to 
account for « 


of all moneys belonging to the decedent which have come to moneys. If all 
oe money, NO ap- 


the hands of the executor or administrator; and if none, the oer 
fact must be so stated in the inventory. If the whole estate 
consists of money, there need not be an appraisement, but an 
inventory must be made and returned as in other cases. 
§ 4102. 35. The naming of a person as executor does Naming a deb- 


. r ss : or execu- 
not thereby discharge him from any just claim which the tes- tor, does not 


‘ : ; q : discharge the 
tator has against him, but the claim must be included in the det. 
inventory, and the executor is liable for the same, as for so 
much money in his hands, when the debt or demand becomes 
due. 

§ 4103. s 6. The discharge or bequest in a will of any bischarge or 


: “ bequest of 
debt or demand of the testator against the executor named, debt against 


executor, 
or any other person, is not valid against the creditors of the sage 
decedent but is a specific bequest of the debt or demand. It 
must be included in the inventory, and if necessary, applied 


in the payment of the debts. If not necessary for that pur- 


pose, it must be paid in the same manner and proportion as 


other specific legacies. 

~§ 4104. 87. The inventory must be signed by the ap-To make oath 
praisers, and the executor or administrator must take and sub- ; 
seribe an oath before an officer authorized to administer oaths, 
that the inventory contains a true statement of all the estate 
of the decedent which has come to his knowledge and 
possession, and particularly of all money belonging to the 


decedent and of all just claims of the decedent against the 
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affiant. The oath must be indorsed upon or annexed to the 
inventory. 


Letters may be § 4105. s 8.. If an executor or administrator neglects or 
revoked for 


neglect ofad- refuses to return the inventory within the time prescribed, or 


within such further time, not exceeding two months, which 
the court or judge shall for reasonable cause allow, the court 
may, upon notice, revoke the letters testamentary or of ad- 
ministration, and the executor or administrator is liable on 
his bond for any injury to the estate, or any person interested 
therein, arising from such failure. 
Taventory of § 4106. s9. Whenever property not mentioned in an 
ered property. inventory that is made and filed, comes to the possession or 
knowledge of an executor or administrator, he must cause 
the same to be appraised in the manner preseribed in this 
Chapter, and an inventory thereof to be returned within two 
months after the discovery; and the making of such inven- 
tory may be enforced, after notice, by attachment or removal 
from office. 
Administrator § 4107. s 10. The executor or administrator is entitled 


or executor to 


aos: eel to the possession of all the real and personal estate of the 

estate. decedent, and to receive the rents and profits of the real 
estate until the estate is settled, or until delivered over by 
order of the court to the heirs or devisees; and must keep in 
good tenantable repair all houses, buildings and fixtures 
thereon which are under his control. The heirs or devisees 
may themselves, or jointly with the executor or administrator, 
maintain an action for the possession of the real estate or for 
the purpose of quieting title to the same, against any one 
except the executor or administrator; but this section shall 
not be so construed as requiring them so to do. 

When admin- § 4108. s11. Unless it satisfactorily appear to the 


istrator to de- 


liverposses- court that the rents, issues and profits of the real estate for a 
sion of all real 


estate to heirs, longer period are necessary to be received by the executor or 


administrator, wherewith to pay the debts of the deceased, or 
that it will probably be necessary to sell the real estate for 
the payment of such debts, the court, at the end of the time 
limited for the presentation of the claims against the estate, 
must direct the executor or administrator to deliver possession 
of all the real estate to the beirs-at-law or devisees. 
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EMBEZZLEMENT AND SURRENDER OF PROPERTY OF THE ESTATE. 
SECTION. SECTION. 
4109 Embezzling estate before grant- 4111 Refusal to obey citation, penalty 
ing letters. for, and for embezzlement, ete. 
4110 Citation to persons suspected to 4112 Persons entrusted with estate 
have embezzled estate. of decedent mav be cited to 


account. 


§ 4109. 312. If any person, before the granting of let- Bmbezling | 
ters testamentary or of administration, embezzles or alienates funeity 
any of the goods, chattels, or effects of a decedent, he is 
chargeable therewith and liable to an action by the executor 
or administrator of the estate, for double the value of the 
property so embezzled or alienated, to be recovered for the 
benefit of the estate. 

§ 4110. 3.13. If any executor, or administrator, or other citation to per- 


j ; sted 
person interested in the estate of a decedent, complains to the to have embez- 


probate court or the judge thereof, on oath, that any person ro Nake ei 
is suspected to have concealed, embezzled, smuggled, convey- 
ed away, or disposed of any moneys, goods or chattels of the 
decedent, or has in his possession or knowledge any deeds, 
conveyances, bonds, contracts, or other writings, which con- 
tain evidences of or tend to disclose the right, title, interest, 
or claim of the decedent to any real or personal estate, or any 


claim or demand, or any lost will, the said court or judge 


may vite such person to appear before such court, and may 
examine him on oath, upon the matter of such complaint. If 
such person is not in the county where the decedent dies, or 
where letters have been granted, he may be cited and exam- 
ined either before the probate court of the county where he 


is found or before the probate court of the county where the 


decedent dies, or where letters have been granted. But if, 
in the latter case, he appears and is found innocent, his nec- 
essary expenses must be allowed him out of the estate. 
§ 4111. s14. If the person so cited refuses to appear perusal to 


5 7 5 . b itation, 
and submit to an examination, or to answer such interroga- penalty for, 


Hie . ; df bez- 
tories as may be put to him, touching the matters of the com- aiomiony ott: 


plaint, the court may, by warrant for that purpose, commit 
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him to the county jail, there to remain in close custody until 
he submits to the order of the court, or is discharged accord- 
ing to law. If, upon such examination, it appears that he 
has concealed, embezzled, smuggled, conveyed away, or dis- 
posed of any moneys, goods, or chattels of the decedent, or 
that he has in his possession or knowledge, any deed, con- 
veyances, bonds, contracts, or other writings containing 
evidences of or tending to disclose the right, title, interest, 
or claim of the decedent to any real or personal estate, 
claim, or demand or any lost will of the decedent, the court 
may make an order requiring such person to disclose his 
knowledge thereof to the executor or administrator, and 
may commit him to the county jail, there to remain until 
the order is complied with, or he is discharged according 
to law; and all such interrogatories and answers must be 
in writing, signed by the party examined, and filed in the 
court. The order for such disclosure made upon such ex- 
amination shall be prima facie evidence of the right of the 
executor or administrator to such property in an action brought 
in a court of competent jurisdiction for the recovery thereof ; 
and any judgment recovered therein must be for double the 
value of the property as assessed by the court or jury, or for 
return of the property and damages in addition thereto, equal 
to the value of such property. In addition to the examination 
of the party, witnesses may be produced and examined on 
either side. 


Raat § 4112. s15. The probate court or judge thereof, upon 


ta f de- . 197 ¢ ini ; 
. Seuent may be Che complaint, on oath, of any executor or administrator, 


Comat’ *° may cite any person who has been intrusted with any part of 
the estate of the decedent to appear before such court, and 
require him to render a full account, on oath, of any moneys, 
goods, chattels, bonds, accounts or other property or papers 


belonging to the estate, which have come to his possession in 


=H 


trust for the executor or administrator. and of his proceed-— 


ings thereon; and if the person so cited refuses to appear 
and render such account, the court may proceed against him 
as provided in the preceding section. 


hse 


=< #4 
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CHAPTER V. 


OF THE PROVISIONS FOR THE SUPPORT OF THE FAMILY AND OF THE 


HOMESTEAD, 


SECTION. SECTION, 

4113 Widow and minor children en- 4117 Property set apart, how appor- 
titled to remain in homestead, tioned between widow and 
how long; wearing apparel; children. 
household furniture; provision 4118 When estate goes to widow and 
for support. children, summary administra- 

4114 Property exempt from execution tion. 
set apart for family use. 4119 When all property goes to the 

4115 Allowance, extra, when made. children. 


4116 Payment of allowance. 


§ 4113. s1. When a person dies, leaving a widow, or widow ana 
minor children, the widow or children, until letters are dren may re- 
granted and the inventory is returned, are entitled to remain decedent's 
in possession of the homestead, of all the wearing apparel of apie 
the family, and of all the household furniture of the deced- 
ent, and are also entitled to a reasonable provision for their 

‘support, to be allowed by the probate court or the judge 
thereof. 

§ 4114. s 2. Uponthe return of the inventory, or at property 
any subsequent time during the administration, the court por ape ee 
may, on its own motion, or on petition therefor, set apart for preg res 
the use and support of the widow and minor children of the 
decedent, if there be a widow and minor children, and if no 
widow, then for the children, if there be any, and if no chil- 
dren, then for the widow, all the property of the decedent, 
exempt from execution. 

§ 4115. s3. If the amount set apart be insufficient for may make ex. 
the support of the widow and children, or either, the court '™ “"°Y™°* 
- must make such reasonable allowance out of the estate as 
; ‘shall be necessary for the maintenance of the family, accord- 
ing to their circumstances, during the progress of the settle- 
ment of the estate, which, in case of an insolvent estate, 
must not be longer than one year after granting letters testa- 

: mentary or of administration. 


§ 4116. s4. Any allowance made by the court, in ac- payment of 
allowance. 


_ cordance with the provisions of this Chapter, must be paid 
in preference to all other charges, except funeral charges and 


\ 
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é 


expenses of administration; and any such allowances when- 
ever made, may, in the discretion of the court, or judge, 
take effect from the death of the decedent. 
eres erty. § 4117. s 5. When property is set apart in accordance 
Seen with the provisions of the preceding sections of this Chapter, 
if the decedent left a widow and no minor child, such prop- 
erty is the property of the widow. If the decedent left also 
a minor child or children, the one-half of such property shall 
belong to the widow, and the remainder to the child, or in 
equal shares to the children, if there be more than one. If 
there be no widow, the whole belongs to the minor child or 
children. 
When estate to § 4118. s 6. If, upon the return of the inventory of 


go to wife and 


chili; whento the estate of a deceased person, it shall appear therefrom 

administered. that the value of the whole estate does not exceed the sum 
of fifteen hundred dollars, and if there be a widow or minor 
children of the decedent, the court or the judge thereof, 
shall, by order, require all persons interested to appear on a 
day fixed, to show cause why the whole of said estate should 
not be assigned for the use and support of the family of the 
decedent. Notice thereof shall be given and proceedings had 
in the same manner as provided in sections 19, 21, and 24, 
Chapter X., of this act. If, upon the hearing, the court 
finds that the value of the estate does not exceed the sum of 
fifteen hundred dollars, it shall, by a decree for that purpose, 
assign for the use and support of the widow and minor chil- 
dren; if there be a widow and minor children, and if no 
widow, then for the children, if there be any, and if no chil- 
dren, then for the widow, the whole of the estate after the 
payment of the expenses of last illness of the deceased, fun- 
eral charges, and expenses of administration, and there must 
be no further proceedings in the administration, unless fur- 
ther estate be discovered; Provided, That the title to all 
property assigned under the provisions of this section, shall 
rest ahaolatale and equally in the persons to whom foe prop- 
erty has been assigned. 


When all prop- § 4119. s7. If the widow has a maintenance derived 
children. from her own property equal to the portion set apart to her 


Maren 88. by the preceding sections of this Chapter, the whole property 


so set apart, other than the homestead, must go to the minor 
children. (1) 


(1) Sections 8, 9, 10, 11,12, 13 and 14, repealed by act of March 8, 1888. 


CLAIMS AGAINST THE 


CHAPTER 


Or 


SECTION, 


trator or executor, to present 
claims, etc. 

4121 Time expressed in the notice, 
ten or four months. 

4122 Copy and proof of nutice to be 
filed; order of court thereon, 


4123 Time within which claims 
agaipst estate must be pre- 
sented. : 


4124 Claims must be sworn to and 
when allowed bear interest. 

4125 Probate judge may present claim 
and action thereon. 

4126 Allowance and rejection 
claims. 

4127 Approved claims or copies to be 
filed; claims secured by liens 
may be so @escribed; when 
claim is founded on written in- 
strument, copy to accompany 
claim, etc.; original to be ex- 

hibited unless lost, etc. 

4128 Rejected claims to be sued for 
within three months after re- 
jection. 

4129 Claims barred by statute of lim- 
itations, to be disallowed; when 
and where judge will hear evi- 
dence on proof of claim. 

4180 Claims must be presented, or no 
action can be had, except to 
foreclose mortgage, etc., and 
how. 


of 


 § 4120. 81. 


CLAIMS AGAINST 


4132 


4133 
4134 


41385 


4136 


4137 


4138 
4139 
4140 


4141 


4142 


4143 


Every executor 


mediately after his appointment, 
some newspaper of the county, if there be one, if not, then 
in such newspaper as may be designated by the court, a 
notice to the creditors of the decedent, requiring all persons 
having claims against him to exhibit them, with the necessary 
- vouchers, to the executor or administrator, at the place of his 
residence or business, to be specified in the notice; such 


THE 


ESTATE. 


"32 & 


ESTATE, 


SECTION, 
4120 Notice to creditors by adminis— 4131 Time, limitations 


herein pre- 
scribed; vacancy in administra— 
tion excluded. 

Claims in actions pending 
time of death of decedent, 

Claim, allowance in part. 

Judgment ugainst executor 
administrator, effect of. 

No execution to issue after death 
but if issued and levied before 
death, property may be sold; 
judgment for money against 
decedent must be presented for 
allowance like other claims. 

Judgment against deceased, 
when not a lien, 

Doubtful claims may be referred 
how; effect of referee’s de- 
cision. 

Referee’s powers; report to the 
court; confirmation, etc. 

Liability of executor or admin- 
istrator for costs, etc, 

Claims of executor or adminis— 
trator against the estate. 

Executor or administrator neg- 
lecting to give notice to cred- 
itors ; court must revoke letters 
and appoint some other person 
in his stead. 


at 


or 


Executor or administrator to re- 
turn statement of claims, 
. when, 


Interest-bearing debts may be 
paid without presentation of 
claim, how and when. 


or administrator must im- Notice to 
ereditors, 


491 


cause to be published in Additionad 


novice, 
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notice must be published as often as the judge or court shall 
direct, but not less than once a week for four weeks; the 
court or judge may also direct additional notice by publica- 
tion or posting. In case such executor or administrator 
resigns, or is removed, before the time expressed in the notice, 
his successor must give notice only for the unexpired time 
allowed for such presentation. 

ee aie reas. § 4121. 82. The time expressed in the notice must be 

ed in novee ten months after its first publication when the estate exceeds 

pm oa iss, 1D Value the sum of three thousand dollars; and four months 
when it does not. 

Gageana § 4122. s 3. Within thirty days after the notice is 

Phe tledand given, as required by the preceding section, a copy thereof, 

order made, with the affidavit of due publication, or of publication and 
posting, must be filed, and upon such affidavit or other testi- 
mony to the satisfaction of the court, an order or decree 
showing that due notice to creditors has been given, and di- 
recting that such order or decree be entered in the minutes 
and recorded, must be made by the court. 

cold sa ne § 4123. s4. All claims arising upon contracts, whether 

tga nustbe the same be due, not due or contingent, must be presented 

presented. within the time limited in the notice, and any claim not so 
presented is barred forever; Provided however, That when it 
is made to appear by the affidavit of the claimant, to the 
satisfaction of the court, or judge thereof, that the claimant 
had no notice as provided in this Chapter, by reason of being 
out of the Territory, it may be presented at any time before 
a decree of distribution is entered. 

ren aca § 4124. s 5, Every claim which is due, when presented 

when allowed to the executor or administrator, must be supported by the 
affidavit of the claimant, or some one in his behalf, that the 
amount is justly due, that no payments have been made there- 
on which are not credited, and that there are no offsets to the 
same, to the knowledge of the affiant. If the claim be not 
due when presented, or be contingent, the particulars of such 
claim must be stated. When the affidavit is made by a per- 
son other than the claimant, he must set forth in the affidavit 
the reason why it is not made by the claimant. The oath may 
be taken before any officer authorized: to administer oaths. 
The executor or administrator may also require satisfactory 
vouchers or proofs to be produced in support of the claim. 
If the estate be insolvent, no greater rate of interest shall be 
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allowed upon any claim after the first publication of notice to 
ereditors than is allowed on judgments obtained in the courts 
of this Territory. 
§ 4125. s6. The judge of the probate court may present Probate judge 


. F 7 may present 
a claim against the estate of a decedent for allowance to the ¢laim, and ac- 


executor or administrator thereof, and if the executor or ad- ne 
ministrator allows the claim, he must in writing designate the 

judge of the probate court of an adjoining county, who upon 

the presentation of such claim to him, is vested with power to 

allow or reject it, and the judge presenting such claim, in case 

of its rejection by the executor or administrator, or by such 

judge as shall have acted upon it, has the same right to sue in 

a proper court for itS recovery as other persons have when 

their claims against an estate are rejected. 

§ 4126. 87. When a claim, accompanied by the affi- anowance ana 
davit required in this Chapter, is presented to the executor ciaims. 
or administrator, he must endorse thereon his allowance or 
rejection, with the day and date thereof. If he allow the 
claim, it must be presented to the judge of the probate court 
for his approval, who must in the same manner indorse upon 
it his allowance or rejection. If the executor or adminis- 
trator, or the judge, refuse or neglect to endorse such allow- 

ance or rejection for ten days after the claim has been pre- 
sented to him, such refusal or neglect may, at the option of 
the claimant, be deemed equivalent to a rejection on the 
tenth day; and if the presentation be made by a notary, 
the certificate of such notary under seal, shall be prima facie 
evidence of such presentation and the date thereof. If the 
claim be presented to the executor or administrator before 
the expiration of the time limited for the presentation of 
claims, the same is presented in time, though acted upon by 
the executor or administrator, and by the judge, after the ex- 
piration of such time. If the claim be payable ina particular 
kind of money or currency, it shall, if allowed, be payable 
only in such money or currency. 

§ 4127. s 8. Every claim allowed by the executor or Approvea 


: Jai z 
administrator and approved by the judge of the probate court, ies, to be Med; 


or a copy thereof, as hereinafter provided, must, within by Hen may 
thirty days thereafter, be filed in the court, and be ranked *tbed. 
among the acknowledged debts of the estate, to be paid in 

due course of administration. If the claim be founded on a 


bond, bill, note or any other instrument, a copy of such in- 
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When claim is strument must accompany the claim, and the original instru- 
oundead on 


written inatru- ment must be exhibited, if demanded, unless it be lost or 
ment copy to 


accompany destroyed, in which case the claimant must accompany his 
claim ; orig- J ; 


inal to be ex claim by his affidavit, containing a copy or particular descr ip- 

=e tion of such instrument, and stating its loss or destruction. 
If the claim, or any part thereof, be secured by a mortgage 
or other lien which has been recorded in the office of the 
recorder of the county in which the land affected by it lies, it 
shall be sufficient to describe the mortgage or lien, and refer 
to the date, volume and page of its record. If, in any case, 
the claimant has left any original voucher in the hands of the 
executor or administrator, or suffered the same to be filed in 
court, he may withdraw the same when a copy thereof has 
been already, or is then, attached to his claim. A brief 
description of every claim filed must be entered by the clerk 
in the register, showing the name of the claimant, the 
amount and character of the claim, rate of interest and date 
of allowance. 

prea inns § 4128. 39. When a claim is rejected, either by the 

within three executor or administrator, or the judge of the probate court, 
the holder must bring suit in the proper court against the 
executor or administrator within three months after the date 
of its rejection, if it be then due, or within two months after 
it becomes due, otherwise the claim shall be forever barred. 

Piies Garred § 4129. s 10. No claim must be allowed by the executor 

py statute of or administrator, or the judge of the probate court, which is 

When and barred by the statute of limitations. When a claim is pre- 

will hear proof sented to the judge for his allowance, he may, in his disere- 
tion, examine the claimant and others on oath, and hear any 
legal evidence touching the validity of the claim. 

Claims most § 4180. s 11. No holder of any claim against an estate 

before suit. shall maintain any action thereon unless the claim is first pre- 
sented to the executor or administrator, except in the follow- 
ing case: An action may be brought by any holder of a 
mortgage or lien to enforce the same against the property of 
the estate subject thereto, where all recourse against any other 
property of the estate is expressly waived in the complaint; 
but no counsel fees shall be recovered in such action unless 
such claim be so presented. 

quneoflimita: ._§ 4131. 312. The time during which there shall be a 
vacancy in the administration must not be included in any 
limitation herein prescribed. inf 
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29 2 acti j } 9o091ne ned Claims in ac- 
§ 4132. 313. If an action is pending against the deced- (aims in ac. 


ent at the time of his death, the plaintiff must in like man-*t{ime of de 
ner present his claim to the executor or administrator for 
allowance or rejection, authenticated as required in other 
cases; and no recovery shall be had in the action unless proof 


be made of the presentations required. 


§ 4133. s14. Whenever any claim is presented to an Atiowance of 
executor or administrator, or the judge, and he is willing to oe eee 
allow the same in part, he must state in his endorsement the 
amount he is willing to allow. If the creditor refuse to ac- 
cept the amount allowed in satisfaction of his claim, he shall 
recover no costs in any action therefor brought against the 
executor or administrator, unless he recover a greater amount 
than that offered to be allowed. 


§ 4184.8 15. A judgment rendered against an execut- Bier ot ee 
or or administrator, upon any claim for money against the executor. . 
estate of his testator or intestate, only establishes the claim in 
the same manner as if it had been allowed by the executor or 
administrator and the judge; and the judgment must be that 
the executor or administrator pay, in due course of adminis- 
tration, the amount ascertained to be due. A certified tran- 
seript of the original docket of the judgment must be filed 
among the papers of the estate in court. No execution must 
issue upon such judgment, nor shall it create any lien upon 
the property of the estate, or give to the judgment creditor 
any priority of payment. 

§ 4135. 316. When any judgment has been rendered gxecution not 
for or against the testator or intestate, in his lifetime, no ex- {Rath it one 
ecution shall issue thereon after his death, except as provided pedi oo 2 
in the Code of Civil Procedure relative to executions. Pi 
Judgment against the decedent for the recovery of money 
must be presented to the executor or administrator like any 
other claim. If execution is actually levied upon any prop- 
erty of the decedent before his death, the same may be sold 
for the satisfaction thereof, and the officer making the sale 
must account to the executor or administrator for any sur- 
plus in his hands. A judgment creditor having a judgment 
which was rendered against the testator or intestate in his 
lifetime may redeem any real estate of the decedent from any 
sale under foreclosure or execution, in like manner and with 
like effect as if the judgment debtor were still living. 
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What judg § 4136. 317. A judgment rendered against a decedent 
ment is not a A : — . 
lien, ete. dying after a verdict or decision on an issue of fact, but be- 


fore judgment is rendered thereon, is not a lien on the real 
property of the decedent, but is payable in due course of ad- 


ministration. 
oat eee § 4137. 818. If the executor or administrator doubts 
ere the correctness of any claim presented to him, he may enter 
into an agreement in writing, with the claimant to refer the 
matter in controversy to some disinterested person to be ap- 
proved by the probate court or judge. Upon filing the agree- 
Effect of ment and approval of the probate court or judge in the office 
references’ 


allowance or Of the clerk of the court for the county in which the letters 

ogaaam testamentary or of administration were granted, the clerk 
must enter a minute of the order referring the matter in con- 
troversy to the person so selected, or if the parties consent a 
reference may be had in the court and the report of the 
referee, if confirmed, establishes or rejects the claim the same 
as if it had been allowed or rejected by the executor or admin- 
istrator and judge. ’ 

Trial by § 4138. s 19. The referee must hear and determine the 


referee, 


Poorttothe Matter, and make his report thereon to the court in which his 


frmaicet. appointment is entered. The same proceedings shall be had 


Teports re. in all respects, and the referee shall have the same powers, be 
at entitled to the same compensation, and subject to the same 
control as in other cases of reference. ‘The court may re- 
move the referee, appoint another in his place, set aside or 
confirm his report and adjudge costs as in actions against ex- 
ecutors or administrators, and the judgment of the court 
thereon shall be as valid and effectual in all respects as if the 


same had been rendered in a suit commenced by ordinary 


process. 
at ae § 4139. s 20. When a judgment is recovered, with 
Grr Serre. costs, against any executor or administrator, he shall be in- 


dividually liable for such costs, but they must be allowed him 
in his administration accounts, unless it appears that the suit 
or proceeding in which the costs were taxed was prosecuted 

or defended without just cause. 
Pte exe: § 4140. s 21. If the executor or administrator is a 
againstthe creditor of the decedent, his claim, duly authenticated by 
oor affidavit, must be presented for allowance or rejection to the 
_ judge of the probate court, and its allowance by the judge is 
sufficient evidence of its correctness, and must be paid as 


7. ‘ j 
+ i 
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other claims in due course of administration. If, however, 
the judge reject the claim, action thereon may be had 
against the estate by the claimant, and summons must be 
served upon the judge, who may appoint an attorney, at 
the expense of the estate, to defend the action. If the 
claimant recover no judgment, he must pay all costs, in- 
cluding defendant’s reasonable attorney’s fees, to be fixed by 
the court. 

§ 4141. s 22. If an executor or administrator neglects, 
for two months after his appointment, to give notice to cred- 
itors, as prescribed by this Chapter, the court must re- 
voke his letters, and appoint some other person in his 
stead, equally or the next in order entitled to the appoint- 


ment. 
§ 4142. s 23. At the time at which he is required to 


‘return his inventory, the executor or administrator must also 
return a statement of all claims against the estate which have 
been presented to him, if so required by the court, or judge, 
and from time to time thereafter he must present a state- 
ment of claims subsequently presented to him, if so required 
by the court or judge. In all such statements he must, <lesig- 
nate the names of the creditors, the nature of each claim, 
when it became due, or will become due, and whether it was 
allowed or rejected by him. 


§ 4143. s 24. If there be any debt of the decedent 


bearing interest, whether presented or not, the executor or 

administrator may, by order of the court, pay the amount 
then accumulated and unpaid, or any part thereof, at any 
time when there are sufficient funds properly applicable 
thereto, whether said claim be then due or not; and interest 
shall thereupon cease to accrue upon the amount, so paid. 
This section does not apply to existing debts, unless the cred- 
_itor consent to accept the amount. — 


\ 
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Cuartrer VII. 


OF SALES AND CONVEYANCES OF PROPERTY OF DECEDENTS. 
SECTION. SECTION. 
4144 No priority between personal 4146 Application for order of sale, 
and real estate. how made, 
4145 No sale valid except by order of 4147 But one petition only and sale 
court, except, etc.; sales, how where possible. 
reported. 


ic prot § 4144. s1. All the property of a decedent shall be 

meeree Foes chargeable with the payment of the debts of the deceased, 

de arta the expenses of administration, and the allowance to the 
family, except as otherwise provided in this act. And the 
said property, personal and real, may be sold as the court may 
direct, in the manner prescribed in this Chapter. There shall 
be no priority as between personal and real property for the 
above purposes. 

No sales valid § 4145. s 2. No sale of any property of an estate of a 

order of court. decedent is valid unless made under order of the probate 
court, except as otherwise provided in this Chapter. All sales 
must be reported under oath to and confirmed by the court 
before the title to the property sold passes. 


Applications § 4146. s 3. All petitions for orders of sale must be in — 
aie writing, setting forth the facts showing the sale to be necessary — 


and, upon Gexeine) any person interested in the estate may 
file his written object which must be heard and deter- 
mined. A failure to set forth the facts showing the sale to 
be necessary will not invalidate the subsequent proceedings, if 
the defects be supplied by the proofs at the hearing, and the 
general facts showing the necessity be stated in the order 
directing the sale. 

But one pe- § 4147. s 4. When it appears to the court that the estate 


tition, order 


and sale must js insolvent, or that it will require a sale of all the property — 


be had when ‘ 
possible. —_ of the estate of every character, to pay the family allowance, 


expenses of administration, and debts, there need be but one i 


petition filed, but one order of sale made, and but one sale 
had, except in the case of perishable propos: which may be | 


ee 
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sold as provided in section 5 of this Chapter. The court, 
when a petition for the sale of any property for any of the 
purposes herein named is presented, must inquire fully into 
the probable amount required to make all such payments, and 
if there be no more estate than sufficient to pay the same, 
may require but one proceeding for the sale of the entire 
estate; in such case the petition must set forth substantially 
the facts required by section 16 of this Chapter. 


SALES OF PERSONAL PROPERTY. 


SECTION. SECTION. 


4148 Perishable and depreciating 4151 Order of sale, what to direct 
property to be sold. and what property first sold. 

4149 Rules of sale of personal prop- 4152 Sale of personal property, how 
erty. made. ‘ 

4150 Partnership property; choses in 
action, how sold. 


§ 4148. 35. At any time after receiving letters, the 
executor, administrator or special administrator, may apply 
to the court or judge and obtain an order to sell perishable 
and other personal property likely to depreciate in value, or 
which will incur loss or expense by being kept, and so much 
‘other personal property as may be necessary to pay the 
allowance made to the family of the decedent. The order 
for the sale may be made without notice, but the executor, 
administrator or special administrator is responsible for the 
property, unless after making a sworn return, and on a 
proper showing, the court shall approve the sale. 

§ 4149. s 6. If claims against the estate have been 
allowed and a sale of property is necessary for their payment, 
or for the expenses of administration, or for the payment of 
legacies, the executor or administrator may apply for an 
order to sell so much of the personal property as may be 
necessary therefor. Upon filing his petition, notice of at 
least five days must be given of the hearing of the applica- 
tion, either by posting notices, or by advertising. He may 
also make a similar application from time to time so long as 
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any personal property remains in his hands and sale thereof 
is necessary. If it appears for the best interests of the estate, 
he may at any time after filing the inventory, in like manner, 
and after giving like notice, apply for and obtain an order to 
sell the whole of the personal property belonging to the 
estate, whether necessary to pay debts or not. 

§ 4150. 37. Partnership interests or interests belong- 
ing to any estate by virtue of any partnership formerly exist- 
ing, interests in personal property pledged, and choses in 
action, may be sold in the same manner as other -personal 
property, when it appears to be for the best interests of the 
estate. Before confirming the sale of any partnership inter- 
ests, whether made to the surviving partner or to any other 
person, the court or judge must carefully inquire into the 
condition of the partnership affairs and must examine the 
surviving partner, if in the county and able to be present in 
court. 
§ 4151. s 8. If it appears that the sale is necessary for 
the payment of debts or the family allowance, or for the best 
interests of the estate and the persons interested in the prop- 
erty to be sold, whether it is or is not necessary to pay the 
debts or family allowance, the court or judge must order it to 
be made. In making orders and sales for the payment of 
debts or family allowance, such articles as are not necessary 
for the support and subsistence of the family of the decedent, 
or not specially bequeathed, must be first sold, and the court 
or judge must so direct. 

§ 4152. s9. The sale of personal property must be 
made at public auction for such money or currency as the 
court may direct, and after |public notice given for at least 
ten days by notices posted in three public places in the county, © 
or by publication in a newspaper, or both, containing the 
time and place of sale, and a brief description of the prop- 
erty to be sold, unless for good reason shown, the court, or . 
judge, orders a private sale or a shorter notice. Public sales 
of such property must be made at the court house door, or 
at the residence of the decedent, or at some other public ; 
place; but no sale shall be made of any personal property — 
which is not present at the time of sale, unless the court other- 
wise orders. j 


, 
4 
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SUMMARY SALES OF MINES AND MINING PROPERTY, 


SECTION. SECTION. 

4153 Mines or interest in mines, may 4156 Order of sale, when and how 
be sold, when and how. made. 

4154 Petition for sale, who may make, 4157 Further proceedings to conform 
and what to contain. to provisions of this Chapter. 

4155 Order to show cause, how made, 
what notice. 


§ 4153. 310. When it appears from the inventory of Mines may be 
the estate of any decedent that his estate consists in whole or ns: 
in part of mines, or interests in mines, such mines or inter- 
ests may be sold under the order of the court having jurisdic- 
tion of the estate, as herein provided. 

§ 4154. s11. The executor or administrator, or any Petition for 
heir at law,,or creditor of the estate, or any partner or mem- fle and what” 
ber of any mining company, in which interests or shares are 
held or owned by the estate, may file in court a petition, in 
writing setting forth the general facts of the estate being then 
in due course of administration, and particularly describing 
the mine, interest, or shares which it is desired to sell, and 
particularly the condition and situation of the mines or mining 
interests, or of the mining company in which such interests or 
shares are held, and the grounds upon which the sale is asked 
to be made. 

§ 4155. s12. Upon the presentation of such petition, Order to show 


. i . cause, and 
the court or judge must make an order directing all persons how made and 


interested to appear before such court, at a time and place fee 
specified, not less than four or more than ten weeks from the 
time of making such order, to show cause why an order should 
not be granted to the executor or administrator to sell such 
mine, mining interests, shares, or stocks, as are set forth in 
the petition and belonging to the estate. A copy of the order 
to show cause must be personally served on all persons inter- 
ested in the estate at least ten days before the time appointed 
for hearing the petition, or published at least four successive 
weeks in such newspaper as such court or judge shall specify. 
If all persons interested in the estate signify in writing their 


assent to such sale, the notice may be dispensed with. 
x 4 


3 
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Order of sale, § 4156. 313. If, upon hearing the petition, it appears 
made. to the satisfaction of the court, that it is to the interest of the 


estate that such mining property or interests of the estate 
should be sold, or that an immediate sale is necessary, in or- 
der to secure the just rights or interests of the mining part- 
ners, or tenants in common, such court must make an order 
authorizing the executor or administrator to sell such mining 
interests, mines, or shares, as hereinafter provided. 

yeh § 4157. 814. After the order of sale is made, all fur- 

Co ehaper, ther proceedingssfor the sale of such mining property, and for 
the notice, report, and confirmation thereof, must be in con- 
formity with the provisions of this Chapter. 


THE SALE OF 


REAL ESTATE. 


THE SALE OF REAL ESTATE, INTERESTS THEREIN AND CONFIRMATION 


THEREOF. 


SECTION. 


4158 To sell real estate, when. 

4159 Verified petition for sale, what 
to contain, and to what it may 
refer. 

4160 Order to persons interested to 
show cause, etc. 

4161 Copy of order to show cause 
must be served personally or 
published, and how, or assent 
given in writing. 

4162 Hearing after proof of service; 
presentation of claims. 

4163 Executor, administrator 

witnesses may be examined. 

4164 Sale of all or portion of real 
estate, when to be made. 

4165 Order of sale, when to be made. 

4166 What the order of sale must con- 
tain ; sale may be public or pri- 
vate, 

Interested parties may apply for 
order of sale, when. 

Notice of sale, how given. 

Public sale, how made,time and 
place, etc. 

Private sale, how made, notice, 
etc.; bids, when and how re- 
ceived. 

Private sales, ninety per cent. 
of appraised value must be of- 
fered 

Purchase on credit, 
money, how secured. 

Hearing return, and setting aside 
sale, and when re-sale ordered. 

May file objections, when and 
who, 

When confirmation is, or not to 
be made, 

Conyeyances to be made, what 
must be referred to. 

Order of confirmation, 
to contain. 


and 


4167 


4168 
4169 


4170 
4171 


4172 purchase 
4178 
4174 
4175 
4176 
4177 what 


§ 4158. 5 15. 


SECTION. 


4178 Sale may be postponed. 

4179 Notice of postponement must be 

given. 

4180 Debts, family allowance, and 
costs of administration to be 
paid in accordance with pro- 
visions of will. 

Sale may be made without order 
of court when so provided in 
will; no title passes unless sale 
is confirmed by the court. 

Where provision by will is in- 
sufficient, 

Estate devised or bequeathed 
subject to pay debts. 

Contribution among 
and legatees. 

Contract of decedent for pur- 
chase of lands may be sold, 
how. 

Conditions of the sale. 

Purchaser to give bond. 

Executor or administrator to 
assign contract. 

Sale of mortgaged lands by ex- 
ecutor or administrator, 

Mortgagee may purchase mort- 
gaged lands. 

Administrator and executor 
liable for misconduct in sale. 

Administrator or executor liable 
in double the value of land for 
fraudulent sale. 

Vacating sales, 
actions for, 

To what cases preceding sec- 
tion does not apply ; see minors, 
etc. 

Accouns of sales to be returned, 
etc. 

Executor or administrator can- 
not be a purchaser. 


4181 


4182 
4183 
4184 devisees 
4185 
4186 
4187 
4188 
4189 
4190 
4191 


4192 


4193 limitation of 


4194 
4195 
4196 


is necessary to pay the allowance of the family, or the debts 
outstanding against the decedent, or the debts, expenses, or 
charges of administration, or legacies, the executor or admin- 
istrator may also sell any real as well as personal property of 


the estate for that purpose upon the order of the court; and 
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an application for the sale of real property may also embrace 
the sale of personal property. 

§ 4159. s 16. To obtain such order for the sale of real 
property, he must present a verified petition to the probate 
court, or judge thereof, setting forth the amount of personal 
estate that has come to his hands, how much thereof, if any, 
remains undisposed of, the debts outstanding against the de- 
cedent, as far as can be ascertained or estimated; the amount 
due upon the family allowance, or that will be due after the 
same has been in force for one year; the debts, expenses and 
charges of administration already accrued, and an estimate of 
what will or may accrue during the administration; a general 
description of all of the real property of which the decedent 
died seized, or in which he had any interest, or in which the 
estate has acquired any interest, and the condition and value 
thereof, and whether the same be community or separate 
property; the names of the legatees and devisees, if any, and 
of the heirs of the deceased, so far as known to the peti- 
tioner. If any of the matters here enumerated cannot be as- 
certained, it must be so stated in the petition; but a failure 
to set forth the facts showing the sale to be necessary will not 
invalidate the subsequent proceeding, if the defect be sup- 
plied by the proofs at the hearing, and the general facts 
showing such necessity be stated in the decree. 

§ 4160. 317. If it appears to the court or judge from 
such petition, that it is necessary to sell the whole or some 
portion of the real estate for the purposes and reasons men- 
tioned in the preceding section, or any of them, such petition 
must be filed and an order thereupon made, directing all per- 
sons interested in the estate, to appear before the court, at a 
time and place specified, not less than four nor more than ten 
weeks from the time of making such order, to show cause 
why an order should not be granted to the executor or ad- 
ministrator to sell so much of the real estate of the decedent 
as Is necessary. 

§ 4161. 318. A copy of the order to show cause must 
be personally served on all persons interested in the estate, 
any general guardian of a minor so interested, and any legatee 
or devisee or heir of the decedent, provided they are residents 
of the county, at least ten days before the time appointed for 
hearing the petition, or be published four successive weeks in 
such newspaper as the court or judge shall direct. If all per- 
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sons interested in the estate join in the petition for the sale, 
or signify in writing their assent thereto, the notice may be 
dispensed with, and the hearing may be had at any time. 

§ 4162. 819. The court, at the time and place appointed Peurng Atter 
in such order, or at such other time to which the hearing may presentation 
be postponed, upon satisfactory proof of personal service or” ““™™ 
publication of a copy of the order by affidavit or otherwise, 
if the consent in writing to such sale of all parties interested 
is not filed, must proceed to hear the petition, and hear and 
examine the allegations and proofs of the petitioners, and of 
all persons interested in the estate who may oppose the appli- 
cation. . All claims against the decedent not before presented 
if the period of presentation has not elapsed, may be pre- 
sented and passed upon at the hearing. 

§ 41638. s 20. The executor, administrator and_ wit- Administrator, 


° ° etc., may be 
nesses may be examined on oath by either party, and process examined. 


to compel them to attend and testify may be issued by the 


court or judge in the same manner and with like effect as in 
other cases. 

§ 4164. s 21. If it appears necessary to sell a part of yo sett reat 
the real estate, and that by a sale thereof the residue of the partwhen. 
estate, real or personal, or some specific part thereof, would 
be greatly injured or diminished in value, or subjected to ex- 
pense, or rendered unprofitable, or that after any such sale 
the residue would be so.small in quantity or value, or would 
be of such a character with reference to its future disposition 
among the heirs or devisees, as clearly to render it for the 
best interest of all concerned that the same should be sold, 
the court may authorize the sale of the whole estate, or of 
any part thereof necessary and for the best interest of all 
concerned. 

§ 4165. s 22. If the court-is satisfied, after a full hear- order of sale, 
: anit P ‘ . when to be 
ing upon the petition and an examination of the proofs and made. 
allegations of the parties interested, that a sale of the whole 
or some portion of the real estate is necessary for any of the 
causes mentioned in this Chapter, or if such sale be assented 
to by all the persons interested, an order must be made to 
sell the whole, or so much and such parts of the real estate 
described in the petition, as the court shall judge necessary 
or beneficial. 

y 4166. s 23. The order of sale must describe the lands What order of 


» - sale must con- 
to be sold and the terms of sale, which may be for cash, or ‘i. 
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on a credit not exceeding one year, payable in gross or in in- 
stalments, and in such kind of money, with interest, as the 
court may direct. The land may be sold in one parcel or in 
subdivisions, as the executor or administrator shall judge 
most beneficial to the estate, unless the court otherwise speci- 
ally directs. If it appears that any part of such real estate 
has been devised, and not charged in such devise with the 
payment of debts or legacies, the court must order the re- 

May be at pub- Mainder to be sold before that so devised. Every such sale 

lig or private Must be ordered to be made at public auction, unless, in the 
opinion of the court, it would benefit the estate to sell the 
whole or some part of such real estate at private sale. The 
court may, if the same is asked for in the petition, order or 
direct such real estate, or any part thereof, to be sold at 
either public or private sale, as the executor or administrator 
shall judge to be most beneficial for the estate. If the ex- 
ecutor or administrator neglects or refuses to make a sale un- 
der the order, and as directed therein, he may be compelled 
to sell, by order of the court, made on motion, after due 
notice by any party interested. 

ee § 4167. s 24. If the executor or administrator neglects 

apply fororderto apply for an order of sale where it is necessary, any per- 
son interested may make application therefor, in the same 
manner as the executor or administrator, and notice thereof 
must be given to the executor or administrator, before the 
hearing. The petition of such applicant must contain as 
many of the matters set forth in section 16 of this Chapter as 
he can ascertain, and the decree of sale must fix the period 
of time within which the executor or administrator must make 
the sale. 

Notice of sale. § 4168. 325. Whenfa sale is ordered, and is to be 
made at public auction, notice of the time and place of sale 
must be posted in at least three public places in the county in 
which the land is situated, and published in a newspaper, if 
there be one printed in the same county, but if none, 
then in such paper as the court may direct, for three weeks 
successively next before the sale. The lands and tenements 
to be sold must be described with common certainty in the 
novice. ' 

le eer § 4169. s 26. Sales at public auction must be made in 

time and place the county where the land is situated; but when the land is 
situated in two or more counties, it may be sold in either. 
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The sale must be made between the hours of nine o’clock in 
the morning and the setting of the sun on the same day, and 
must be made on the day named in the notice of sale unless 
the same is postponed. 
§ 4170. s 27. Whena sale of real estate is ordered to private sale of 
be made at private sale, notice of the same must be posted Seer es 
up in at least three publie places in the county in which the are 
land is situated, and published in a newspaper if there be one 
printed in the same county, if none, then in such paper as 
the court or judge thereof may direct, for two weeks succes- 
sively next before the day on or after which the sale is to be 
made, in which the lands and tenements to be sold must be 
described with common certainty. The notice must state a 
day on or after which the sale will be made, and a place 
_where offers or bids will be received. The day last referred 

to must be at least fifteen days from the first publication of 

notice, and the sale must not be made before that day, but 

must be made within six months thereafter. The bids or sins when 
offers must be in writing, and may be left at the place desig- ceived. 
nated in the notice, or delivered to the executor or adminis- ““"°" 
trator personally, at any time after the first publication of 

the notice and before the making of the sale. If it be shown 

that it will be for the best interest of the estate, the court or 

judge may, by an order, shorten the time of notice, which 

shall not, however, be less than one week, and may provide 

that the sale may be made on or after a day less than fifteen, 

but not less than eight days from the first publication of the 

notice, in which case the notice of sale and the sale may be 

made to correspond with such order. Provided, That when private sale of 
a sale of the whole or any part of the real estate is ordered pincnrtas 
to be made, and it shall appear from the inventory returned cation 
that the whole of said estate does not exceed the sum of one 

thousand dollars, the publication of the notice ina newspaper 

as provided in this section may be dispensed with. 

§ 4171. s 28. No sale of real estate at private sale shall Ninety per 
be confirmed by the court, unless the sum offered is at least praised value 
ninety per cent. of the appraised value thereof, nor unless ee 
such real estate has been .appraised’ within one year of the 

time of such sale. If it has not been so appraised, or if the 
_ court is satisfied that the appraisement is too high or two low, 
appraisers must be appointed, and they must make an ap- 
praisement thereof, in the same manner as in case of an 
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original appraisement of an estate. This may be done at any 
time before the sale or the confirmation thereof. 

§ 4172. s 29. The executor or administrator must, 
when the sale is made upon a credit, take the notes of the 
purchaser for the purchase money, with a mortgage on the 
property to secure their payment; Provided, That at least ten 
per cent. of the purchase money shall be paid at time of sale. 

§ 4173. s 30. The executor or administrator shall within 
thirty days after making any sale of real estate, make a 
return of his proceedings to the court, which must be filed in 
the office of the clerk. A hearing upon the return of the 
proceedings may be asked for in the return or by petition subse- 
quently, and thereupon the court or judge must fix the day for 
hearing, of which notice of at least ten days must be given by 
the clerk, by notices posted in at least three publie places 
in the county, or by publication in a newspaper, or both, as 
the court or judge shall direct, and must briefly indicate the 
land sold, the sum for which it was sold, and must refer to 
the return for further particulars. Upon the hearing the 
court must examine the return and witnesses in relation to 
the same, and if the proceedings were unfair, or the sum bid 
disproportionate to the value, and if it appear that a sum 
exceeding such bid at least ten per cent., exclusive of the 
expenses of a new sale, may be obtained, the court may 
vacate the sale and direct another to be had, of which 
notice must be given, and the sale in all respects conducted 
as if no previous sale had taken place. If an offer of ten 
per cent. more in amount than that named in the return 
be made to the court in writing, by a responsible person, 
it is in the discretion of the court to accept such offer and 
confirm the sale to such person; or to order a new sale. 

§ 4174. 331. When return of the sale is made and 
filed, any person interested in the estate may file written 
objections to the confirmation thereof, and may be heard 
thereon, when the return is heard by the court or judge, and 
may produce witnesses in support of his objections. 

§ 4175. 3 32. If it appears to the court that the sale 


tobemade,and was legally made and fairly conducted, and that the sum bid 


when not-, 


was not disproportionate to the value of the property sold, 
and that a greater sum, as above specified, cannot be obtained, 
or if the increased bid mentioned in section 30 of this Chap- 
ter be made and accepted by the court, the court must make 
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an order confirming the sale, and directing conveyances to be 
executed. The sale from that time is confirmed and valid, 
and a certified copy of the order confirming it and directing 
conveyances to be executed, must be recorded in the office of 
the recorder of the county in which the land sold is situated. 
If, after the confirmation, the purchaser neglects or refuses 
to comply with the terms of sale, the court may, on motion 
of the executor or administrator, and after notice to the 
purchaser, order a re-sale to be made of the property. If 
the amount realized on such re-sale does not cover the bid and 
the expenses of the previous sale, such purchaser is liable for 
the deficiency to the estate. 

§ 4176. 3 33. Conveyances must thereupon be executed conveyances. 
to the purchaser by the executor or administrator, aud they 
must refer to the orders of the court authorizing and confirm- 
ing the sale of the property of the estate, and directing 
conveyances thereof to be executed, and to the record of the 
order of confirmation in the office of the county recorder, 
either by the date of such recording, or by the date, volume, 
and page of the record, and such reference shall have the 
same effect as if the orders were at large inserted in the con- 
veyance. Conveyances so made convey all the right, title, 
interest, and estate of the decedent in the premises at the 
time of his death; if prior to the sale, by operation of law 
or otherwise, the estate has acquired any right, title, or 
interest in the premises, other than or in addition to that of 
the decedent at the time of his death, such right, title, or 
interest, also passes by such conveyances. 

§ 4177. s 34. Before any order is entered confirming Order of con- 
the sale, it must be proved to the satisfaction of the court what to state. 
that notice was given of the sale as prescribed, and the order 
of confirmation must show that such proof was made. 

§ 4178. s 35. If at the time appointed for the sale, the sate may be 
executor or administrator deems it for the interest of all eas dan 
persons concerned therein that the same be postponed, he 
may postpone it from time to time, not execeding in all three 
months. | 

§ 4179. s 36. In case of postponement, notice thereof Notice of post- 
must be given, by a public declaration, at the time and place Ped 
first appointed for the sale, and if the postponement be for 
more than one day, further notice must be given, by posting 
notices in three or more public places in the county where 
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the land is situated, or publishing the same, or both, as the 
time and circumstances will admit. 
Waser § 4180. s 37. If the testator makes provision by his 
foe wn” will, or designates the estate to be appropriated for the pay- 
' ment of his debts, the expenses of administration, or family 
expenses, they nust be paid according to such provision or 
designation, out of the estate thus appropriated, so far as the 
same is sufficient. 


anv gernal § 4181. 8 38. When property is directed by the will to 
p oda be sold, or authority is given by the will to sell property, the 


executor may sell any property of the estate without order of 
the court, and at either public or private sale, and with or 
without notice, as the testator may have directed, but the ex- 
ecutor must make return of such sales, as in other cases; and 
if directions are given in the will as to the mode of selling, or 
the particular property to be sold, such directions must be ob- 
served. In either case no title passes unless the sale be con- 
firmed by the court. 

Where provis: § 4182. s 39. If the provision made by the will, or the 

insuflicient. estate appropriated therefor, is insufficient to pay the debts, 
expenses of administration, and family expenses, that portion 
of the estate not devised or disposed of by the will, if any, 
must be appropriated and disposed of for that purpose, ac- 
cording to the provisions of this Chapter. 

Estate subject § 4183. 340. The estate, real and personal, given by 

to debts, ete, F ‘ é ; 
will to legatees or devisees, is liable for the debts, expenses 
of administration, and family expenses, in proportion to the 
value or amount of the several devises or legacies; but spe- 
cific devises or legacies are exempt from such liability, if 
there is other sufficient estate. 

Ser pety § 4184. s41. When an estate given by will has been 

“ang, sold for the payment of debts or expenses, all the devisees 
and legatees must contribute according to their respective 
interests to the devisee or legatee whose devise or legacy has 
been taken therefor, and the court, when distribution is made, 
must by decree for that purpose, settle the amount of the 
several liabilities, and decree the amount each person shall 
contribute, and reserve the same from their distributive 
shares, respectively, for the purpose of paying each contri- 
bution. nds 

§ 4185. s 42. Ifadecedent, at the time of his death, was 

possessed of a contract for the purchase of lands, his interest 
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in such land and under such contracts may be sold on the ap- Contracts tor 
plication of his executor or administrator, in the same man- lands may be 
ner as if he had died seized of such lands; and the same pro- rg 
ceedings may be had for that purpose as are prescribed in this 

Chapter for the sale of lands of which he died seized, except 

as hereinafter provided. 

§ 4186. 343. The sale must be made subject to all pay- Conditions ot 
ments that may thereafter become due on such contracts, and rie 
if there are any such, the sale must not be confirmed by the 
court until the purchasers execute a bond to the executor or 
administrator for the benefit and indemnity of himself and of 
the persons entitled to the interest of the decedent in the 
lands so contracted for, in double the whole amount of pay- 
ments thereafter to become due on such contract, with such 
sureties as the court or judge shall approve. 

§ 4187. 844, The bond must be conditioned that the frrpaser 
purchaser will make all payments for such land that become 
due after the date of the sale, and will fully indemnify the 
executor or administrator and the persons so entitled, against 
all demands, costs, charges and expenses, by reason of any 
covenant or agreement contained in such contract. 

§ 4188. 345. Upon the confirmation of the sale, the , .outor to 
executor or administrator must execute to the purchaser an {sign co” 
assigninent of the contract, which vests in the purchaser, his 
heirs and assigns, all the right title and interest of the estate, 
or of the persons entitled to the interest of the decedent in 
the lands sold at the time of the sale; and the purchaser has 
the same rights and remedies against the vendor of such land 
as the decedent would have had if he were living. 

§ 4189. s 46. When any sale is made by an executor or Sales by exe- 


cutors or ad- 
administrator, pursuant to provisions of this Chapter, of lands ministrators of 


lands under 
subject to any mortgage or other lien, which is a valid claim jports*se °F 
against the estate of the decedent, and has been presented and 
allowed, the purchase money must be applied, after paying 
the necessary expenses of the sale, first, to the payment and 
satisfaction of the mortgage or lien, and the residue, if any, 
in due course of administration. The application of the pur- 
chase money to the satisfaction of the mortgage or lien must 
be made without delay, and the land is subject to such mort- 
gage or lien until the purchase money has been actually so 
applied. No claim against any estate, which has been pre- 
sented and allowed, is affected by the statutes of limitations, 
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pending the proceedings for the settlement of the estate. 
The purchase money, or so much thereof as may be sufficient 
to pay such mortgage or lien, with interest, and any lawful 
costs and charges thereon, may be paid into the court, to be 
received by the clerk thereof, whereupon the mortgage or 
lien upon the land must cease, and the purchase money must 
be paid over by the clerk of the court without delay, in pay- 
ment of the expenses of the sale, and in satisfaction of the 
debt to secure which the mortgage or other lien was taken, 
and the surplus, if any, at once returned to the executor or 
administrator, unless for good cause shown, after notice to 
the executor or administrator, the court otherwise directs. 
ahd bauned of § 4190. 847. At any sale, under order of the court, of 
may purchase Lands upon which there is a mortgage or lien, the holder 
thereof may become the purchaser and his receipt for the 
amount due him from the proceeds of the sale is a payment 
pro tanto. \f the amount for which he purchased the prop- 
erty is insufficient to defray the expenses and discharge his 
mortgage or lien, he must pay to the court, or the clerk 
thereof, an amount sufficient to pay such expenses. 
* Aa § 4191. s 48. If there is any neglect or misconduct in 
ees. the proceedings of the executor or administrator in relation 
= to any sale by which any person interested in the estate 
suffers damage, the party aggrieved may recover the same in 
an action upon the bond of the executor or administrator, or 
otherwise. 
Frandulent § 4192. 349. Any executor or administrator who fraud- 
, ulently sells any real estate of a decedent contrary to or 
otherwise than under the provisions of this Chapter, is liable 
in double the value of the land sold, as liquidated damages, 
to be recovered in an action by the person having an estate 
of inheritance therein. 
Limitation of § 4193. 850. No action for the recovery of any estate 
eatingsale, sold by an executor or administrator under the provisions of 
this Chapter, can be maintained by any heir or other person 
claiming under the decedent, unless it be commenced within 
three years next after such sale. An action to set aside the 
sale may be instituted and maintained at any time within 
three years from the discovery of the fraud or other grounds 
upon which the action is based. ; 
§ 4194. 351. The preceding section shall not apply to 
minors or others under any legal disability to sue at the time 
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when the right of action first accrues; but all such’ persons To mbat oases 
may commence an action at any time within one year after pri tages not 
the removal of the disability. 

§ 4195. 352. Whenasale has been made by an executor Account of 
or administrator of any property of the estate, real or per- ‘red. 
sonal, he must return to the court, within thirty days there- 
after, an account of sales verified by his affidavit. If he 
neglects to make such return, he may be punished by attach- 
ment, or his letters may be revoked, one day’s notice having 
been first given him to appear and show canse why such 
attachment should not issue or such revocation should not be 
made. 

| ; § 4196. s 53. No executor or administrator must, di- Executor, ete, 
-, not to be pur- 


rectly or indirectly, purchase any property of the estate he chaser. 
represents, nor must be interested in any sale. 


¢ 
. Cuapter VIII. 


‘OF THE POWERS AND DUTIES OF EXECUTORS AND ADMINISTRATORS, AND 
OF THE MANAGEMENT OF ESTATES. 


SECTION. SECTION, 

4197 Executor or administrator to 4208 What executors are not neces- 
take possession of entire estate. sary parties to actions. 

4198 Action for recovery of property. 4204 May compound debt, etc., how. 

4199 May maintain actions for waste, 4205 Recovery of property fraudu- 


conversion, and trespass. -  lently conveyed by decedent. 
4200 Actions for waste, conversion 4206 When executor is to sue on 
and trespass against executor fraudulent sale; creditor to 
or administrator. contribute to costs. 
_ 4201 Surviving partner to settle up 4207 Disposition of estate recovered 
partnership business . from fraudulent sale. 


b 4202 Actions on bond of executor or 
former administrator. 


j § 4197. s1. The executor or adininistrator must take re pol 
into his possession all the estate of the decedent, real and ession of the 
_ personal, and collect all debts due to the decedent or to the 
state. For the purpose of bringing suits to quiet title, or 
for partition of such estate, the possession of the executors 
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or administrators is the possession of the heirs or devisees; 
such possession by the heirs or devisees is subject, however, to 
the possession of the executor or administrator for the pur- 
pose of administration as provided in this act. 

§ 4198. s 2. Actions for the recovery of any property 
real, or personal, or for the possession thereof, and all actions 
founded upon contracts, may be maintained by and against 
executors and administrators, in all cases in which the same 


might have been maintained by or against their respective ~ 


testators or intestates. 

§ 4199. s 3, Executors and administrators may main- 
tain actions against any person who has wasted, destroyed, 
taken, or carried away, or converted to his own use, the goods 
of their testator or intestate in his lifetime. They may also 
maintain actions for trespass committed on real estate of the 
decedent in his lifetime. 

§ 4200. s 4. Any person or his personal representative 
may maintain an action against the executor or administra- 
tor of any testator or intestate who in his lifetime has 
wasted, destroyed, taken, or carried away, or converted to 
his own use, the goods or chattels of any such person, or com- 
mitted any trespass on the real estate of such person. 

§ 4201. s5. Whena partnership exists between the de- 
dedent, at the time of his death, and any other person, the 
surviving partner has the right to continue in possession of 
the partnership, and to settle its business, but the interest of 
the decedent in the partnership must be included in the inven- 
tory and be appraised as other property. The surviving 
partner must settle the affairs of the partnership without de- 
lay and account with the executor or administrator, and pay 
over such balances as may from time to time be payable to 
him in right of the decedent. Upon the application of the 
executor or administrator, the court or judge may, whenever 
it appears necessary, order the surviving partner to render an 
account, and in case of neglect or refusal may, after notice, 
compel it by attachment; and the executor or administrator 
may maintain against him any action which the decedent 
could have maintained. 

§ 4202. 36. An administrator may, in his own name, 
for the use and benefit of all parties interested in the estate, 


maintain actions on the bond of an executor, or of any 


former administrator of the same estate. 


\ 
estate. 
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§ 4203. 87. In actions by or against executors, it is not What execut: 
necessary to join those as parties who may have been ap- sary parties 
pointed by the court but who have not qualified. 

§ 4204. s 8. Whenever a debtor of the decedent is un- May com: 
able to pay all his debts, the executor or administrator, with ap 
the approbation of the court or judge, may compound with 
him and give a discharge upon receiving a fair and just divi- 
dend of his effects. A compromise may also be authorized } 
when it appears to be just, and for the best interests of the 


§ 4205. s9. When there is a deficiency of assets in the Recovery of 
ati roperty 
hands of an executor or administrator, and when the doog- Seudeleiy 
dispose « y 


dent, in his lifetime, has conveyed any real estate, or any testtor 
rights or interests therein, with intent to defraud his credi- 
tors, or to avoid any right, debt, or duty of any person, or 
has so conveyed such estate that by law the deeds or con- 


‘ veyances are void as against creditors, the executor or ad- 


ministrator must commence and prosecute to final judgment 
any proper action for the recovery of the same, and may 
recover for the benefit of the creditors all such real estate 
so fraudulently conveyed, and may also for the benefit of the 
creditors sue for and recover all goods, chattels, rights or 
eredits which have been so conveyed by the decedent in his 
lifetime, whatever may have been the manner of such fraud- 
ulent conveyance. 
§ 4206.3 10. No executor or administrator is bound to When execu: 


sue for such estate as mentioned in the preceding section for creditors to 
contribute to 


_ the benefit of the creditors unless on application of creditors, costs. 


| 


: 


who must pay such part of the costs and expenses of the suit, 


or give such security to the executor or administrator therefor 


as the court or judge shall direct. 
§ 4207. s11. All real estate so recovered must be sold Diaposition of 
for the payment of debts in the same manner as if the de- stile recov: 


ered, 


_eedent had died seized thereof, upon obtaining an order 


therefor from the court; and the proceeds of all goods, 
chattels, rights and credits so recovered must be appropriated 


in payment of the debts of the decedent in the same manner 
_as other property in the hands of the executor or administrator. 
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CuapTer IX. 


OF THE CONVEYANCE OF REAL ESTATE BY EXECUTORS AND ADMINISTRATORS 
IN CERTAIN CASES. 


Section. Section. 

4208 Executor, etc., to complete con- 4213 If right of petitioner to enforce 
tract of decedent for sale of contract .. 
real estate. be prea 


4209 Petition for executor or admin- 4214 Effect of the 
istrator to make conveyance, 4215 Effect of record a 


notice of the hearing. cree. 
4210 Interested parties may contest. 4216 Reconting 
4211 Conveyance, when ordered to be pend power ofcourt. 
made. 4217 Where party to whom 
4212 Conveyance, execution and ance to be BeBe? Sn P 
record thereof. 4218 Decree may direct possession to 
be surrendered. 


pe 


4 


§ 4208. s 1. When a person who is bound by ¢ 
in writing to convey any real estate, dies before ae 
conveyance, and in all cases when such decedent, if living, 
might be compelled to make such conveyance, the court 1 
make a decree authorizing and directing his executor 
administrator to convey such real estate to the panos 
thereto. or 

§ 4209. s 2. On the presentation of a verified p 
by any person claiming to be entitled to such ¢ 


upon which the claim is predicated, the court or 
appoint a time and place for hearing the petiti On, : r 
order notice thereof to be published at least fom 
weeks before such hearing, in such news in 
tory as he may designate, or by posting 1 
three public places in the county. 

§ 41210. s3. At the time and place 
hearing, or at such other time to which the 
poned, upon satisfactory proof by affidavit 
the due publication of the notice or posting th 
must proceed to a hearing, and all persons it 
estate may appear and contest such petition 
objections in writing, and the toy ar 2Xal 
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petitioner and all who may be produced before him for that 
purpose. 

§ 4211. s4. If, after a full hearing upon the petition Conveyances, 
aud objections, and examination of the facts and circumstances Stam n 
of the claim, the court is sdtisfied that the petitioner is 
entitled to a conveyance of the real estate described in-the 
petition, a decree authorizing and directing the executor or 
administrator to execute a conveyance thereof to the peti- 
tioner must be made, entered on the minutes of the court and 
recorded. 

§ 4212.35. The executor or administrator must execute Execution of 


conveyance 
the conveyance according to the directions of the decree, a and record 


certified copy of which must be recorded with the deed in the a 
office of the recorder of the county where the lands lie, and 
is prima facie evidence of the correctness of the proceedings, 
and of the authority of the executor or administrator to 
make the conveyance. 
§ 4213. s6. If upon a hearing, as hereinbefore pro-1e rights of pe- 


titioner to en- 
vided, the right of the petitioner to hava a specific perform- force contract 


ance of the contract, is found to be doubtful, the court must tion to be ra 
dismiss the petition without prejudice to the right of the 
petitioner, who may, at any time within six months thereafter, 
proceed by action to enforce a specific performance thereof. 

§ 4214. s7. Every conveyance made in pursuance of a gifect of con- 
decree as provided in this Chapter, shall pass the title to the “?*"* 
estate contracted for as fully as if the contracting party him- 
self were still living and executed the conveyance. 

§ 4215. 58. Acopy ‘of the decree for a conveyance, Effect of 

_ as provided in this Chapter, duly certified and recorded in the copy of the e de- 
office of the recorder of the county where the lands lie, gives 
the person entitled to the conveyance a right to the possession 
of the lands contracted for, and to hold the same according 
to the terms of the intended conveyance, in like manner as if 
_ they had been conveyed in pursuance of the decree. 
§ 4216. 39. The recording of any decree, as provided Recording de- 


cree does not 
in the preceding section, shall not prevent the court making supersede 


f 
the decree from enforcing the same by other process. court, ete. 
§ 4217. s 10. If the person entitled to the conveyance where party 
_ dies before the commencement of proceedings therefor under vanace ne 
this Chapter, or before the completion of the conveyance, 


any person entitled to succeed to his rights in the contract, or 
© 


made is dead. 


Ups executor or administrator of such decedent, may for the 
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— 


benefit of the person so entitled, commence such proceed- 
ings or prosecute any already commenced, and the conveyance 
must be so made as to vest the estate in the persons entitled 
to it, or in the executor or administrator, for their benent. 
ee ee § 4218. 811. The decree provided for in this Chapter 
rendered. may direct the possession of the property therein described 
to be surrendered to the person entitled thereto, upon his 
producing the deed and certified copy of the decree when, by 


the terms of the contract, possession is to be surrendered. 


CHAPTER X. 


ACCOUNTS, AND THE PAYMENT OF DEBTS. 


SECTION. SECTION. 
4219 When executor or administrator 4223 Compensation of the executor 
personally liable. or administrator, by will and 
4220 Every executor and administrat- what expenses allowed. 
or charged with all the estate. 4224 Not to purchase claims against 
4221 Not to profit or lose by estate. estate. 
4222 Not liable for uncollected debts 4225 Executors and administrators 
without fault. commissioners of, not by will, 
‘aap real § 4219. s1. No executor or administrator is chargeable 


inte fable, UPON any special promise to answer damages, or to pay the - 


debts of the testator or intestate out of his own estate, unless 
the agreement for that purpose, or some memorandum or 
note thereof, expressing the consideration therefor, is in 
writing and signed by such executor or administrator, or by ' 
some other person by him thereunto specially authorized. 
Executor to be § 4220. s2. Every executor and administrator is charge- 
charged with : 3 F 
all estate, etc. able in his account with the whole of the estate of the de- 
cedent which may come into his possession at the value of the 
appraisement contained in the inventory, except as provided 
in the following sections, and with all the interests, profits 
and income of the estate. ; 
§ 4221. s 3. He shall not make profit by the increase, 
nor suffer loss by the decrease or destruction, without his 
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fault of any part of the estate. He must account for the ex- Hoe Bot: 
cess when he sells any part of the estate for more than the estate. 
appraisement, and if any is sold for less than the appraise- 

ment, he is not responsible for the loss if the sale has been 

justly made. 

§ 4222. s4. Noexecutor or administrator is accountable Uneolloated 
for any debts due the decedent, if it appears that they remain f#e!t. 
uncollected without his fault. 

§ 4223. 85. He shall be allowed all necessary expenses compensation 
in the care, management and settlement of the estate, includ- to ieee 
ing reasonable fees paid to attorneys for conducting the "“°" 
necessary proceedings or suits in courts, and for his services 
such fees as provided in this Chapter; but when the decedent, 
by his will, makes some other provision for the compensation 
of his executor, that shall be a full compensation for his 
services, unless, by a written instrument, filed in the court, 
he renounces all claim for compensation provided for by the 
will. 

* § 4224. 36. No administrator or executor shall pur- Not to pur. 
chase any claim against the estate he represents; and if he against estate, 
pays any claim for less than its nominal value, he is only 
entitled to charge in his account the amount he actually paid. 

§ 4225. 87. When no compensation is provided by uxecutors’ 


and adminis- 


the will, or the executor renounces all claim thereto, he must trators’ com- 
missions, 


be allowed commissions upon the amount of estate accounted 
for by him, as follows: For the first thousand dollars, at the 


rate of seven per cent.; for all above that sum, and not ex- 


ceeding ten thousand dollars, at the rate of five per cent.; 
for all above ten thousand dollars, and not exceeding twenty 
thousand dollars, at the rate of four per cent.; for all above 
twenty thousand dollars, and not exceeding fifty thousand 
dollars, at the rate of three per cent.; for all above fifty 
thousand dollars, and not exceeding one hundred thousand 
dollars, at the rate of two per cent.; and for all above one 


hundred thousand dollars, at the rate of one per cent. The 


same commissions shall be allowed to administrators. In all 
cases such further allowance may be made as the court may 
deem just and reasonable for any extraordinary service, but 
the total amount of such extra allowance must not exceed 


one-half the amount of commissions allowed by this section. 


Where the property of the estate is distributed in kind and 


involves no labor beyond the custody and distribution of the 
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ceipts and 
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same, the commission shall be computed on all the estate 
above the value of twenty thousand dollars, at one-half of 
the rates fixed in this section. All contracts between an 
executor or administrator and an heir, devisee or legatee, for 
a higher compensation than that allowed by this section, shall 
be void; Provided, This act shall not apply to estates now in 
course of administration, except where and to the extent that 
such estates consist of bonds and other securities, to be dis- 
tributed without extra expense in an administration. 


ACCOUNTING AND SETTLEMENT BY EXECUTORS AND ADMINISTRATORS. 


SECTION, SECTION, 
4226 Must exhibit account of receipts 4236 Vouchers for less than $20., 
and disbursments, claims al- when accepted. 
lowed, show condition of es- 4237 Account rendered, day of settle- 
tate, within six months ment fixed, and notice thereof. 
4227 Citation to appear and render ac- 4238 Final settlement, partition and 
count. distribution at same time. 
4228 Petition for citation to render 4239 Interested parties may file ex- 
accounts. ceptions to account. 
4229 Citation to appear on applica- 4240 Heirs may contest what mat- 
tion. ters; the hearing; appoint— 
4230 Objections to account, who may ment of referees. 
make. 4241 Settlement of accounts when, 
4231 Attachment for not obeying and not conclusive. 
citation. 4242 Proof of notice of settlement of 
4232 To render account on expiration accounts. 
of term. 4243 On application for sale of real 
4233 Executor, etc., to account after estate, court may order sale of 
his authority revoked. personal property. 
4234 When power of executor or ad- 4244 Money invested by order of 
ministrator may be revoked. court. 


4235 To produce and file vouchers 


which remain in court. ~ 


§ 4226. s 8. Six months after his appointment, and at 
any time when required by the court, either upon his own 
motion or upon the application of any person interested in the 
estate, the executor or administrator must render, for the in- 
formation of the court, an exhibit under oath, showing the 
amount of money received and expended by him, the amount 


of all claims presented against the estate, and the names of - 


the claimants, and all other matters necessary to eho the 
condition of its affairs. : a 


Psa 
bis * d 
f 
. = . a 


ea 
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§ 4227. s 9. If the executor or administrator fails to Citation to ap- 
render an exhibit for six months after his appointment, the fer account. 
court or judge must cause a citation to be issued requiring 
him to appear and render it. 

§ 4228. s 10. Any person interested in the estate may, Petition for 
at any time before the final settlement of accounts, present render final 
his petition to the court, or judge, praying that the executor °°" 
or administrator be required to appear and render such ex- 
hibit, setting forth the facts showing that it is necessary and 
proper that such an exhibit should be made. 

§ 4229. 311. If the court or judge is satisfied, either Mier ay 8 
from the oath of the applicant or from any other testimony Pication. 
offered, that the facts alleged are true, and considers the 
showing of the applicant sufficient, he must direct a citation 
to be issued to the executor or administrator, requiring him 
to appear, at some day to be named in the citation, and render 

_,an exhibit as prayed for. 

§ 4230. 312. Whenan exhibit is rendered by an execu- odjections to 
tor or administrtor, any person interested may appear and by may field 
objections in writing contest any account or statement there- 
in contained. The court may examine the executor or admin- 
istrator, and if he has been guilty of neglect or has wasted or 
embezzled or mismanaged the estate, his letters must be re- 
voked. 

§ 4231. s13. If any executor or administrator neglects Attachment 
or refuses to appear and render an exhibit after having been is citation. 
duly cited, an attachment may be issued against him, and 
such exhibit enforced, or his letters may be revoked in the 
discretion of the court. 

Pty 4232. 314. Within thirty days after the expiration To render ac 
0) 


. . . . . . . * counts at ex- 
the time mentioned in the notice to creditors within which piration of 


claims must be exhibited, every executor or administrator ne 
must render a full account and report of his administration. 

If he fails to present his account the court or judge must 
compel the rendering of the account by attachments, and any 

person interested in the estate may apply for and obtain an 

attachment; but no attachment must issue unless a citation 

has been first issued, served and returned, requiring the exec- 

utor or administrator to appear and show cause why an attach- 
ment should not issue. Every account must exhibit all debts 
_ which have been presented and allowed during the period em- 
braced in the account. 
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§ 4233. 315. When the authority of an executor or ad- 
ministrator ceases, or is revoked for any reason, he may be 
cited to account before the court, at the instance of the per- 
son succeeding to the administration of the same estate, in 
like manner as he might have been cited by any person inter- 
ested in the estate during the time he was executor or admin- 
istrator. 

§ 4234. 3s 16. If the executor or administrator resides 
out of the county or absconds or conceals himself so that the 
citation cannot be personally served, and neglects to render 
an account within thirty days after the time prescribed in this 
Chapter, or if he neglects to render an account within thirty 
days after being committed where the attachment has been 
executed, his letters must be revoked. 

§ 4235. 317. In rendering his account the executor or 
administrator must produce and file vouchers for all charges, 
debts, claims and expenses which he has paid, which must re- 
main in the court; and he may be examined on oath touching 
such payments, and also touching any property and effects 
of the decedent, and the dispositionthereof. When any 
voucher is required for other purposes, itmay be withdrawn on 
leaving a certified copy on file. Ifa voucher is lost, or for 
other good reason cannot be produced on the settlement, the 
payment may be proved by the oath of any competent witness. 

§ 4236. 318. On the settlement of his account he may 
be allowed any item of expenditure not exceeding twenty dol- 
lars, for which no voucher is produced, if such item be sup- 
ported by his own uncontradicted oath positive to the fact of 
payment, specifying when, where and to whom it was made, 
but such allowances in the whole must not exceed five hundred 
dollars against any one estate, and if upon such settlement of 
accounts, it appear that the debts against the deceased have 
been paid without the affidavit and allowance preseribed by 
statute, or sections 5, 6 and 7, Chapter VI., of this act, and 
it shall be proven by competent evidence to the satisfaction of 
the court that such debts were justly due, were paid in good 
faith, that the amount paid was the true amount of such in- 
debtedness over and above all payments, or set off, and that 
the estate is solvent, it shall be the duty of the said court to 
allow the said sum.so paid in the settlement of said accounts. 

§ 4237. 319. When any account is rendered for settle- 


ment, the court, or judge must appoint a day for the settle- 


mi 
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ment thereof; the clerk must thereupon give notice thereof Day ot settle. 
mentto be ap- 


by causing notices to be posted in at least three public places pointed, and | 
in the county, setting forth the name of the estate, the ex- 
ecutor or administrator, and the day appointed for the settle- 
ment of the account. The court, or judge, may order such 
further notice to be given as may be proper. 
§ 4238. s 20. If the account mentioned in the preceding Final settle. 


ment, par- 


section be for a final settlement, and a petition for the final tivon and dis- 
moulion 


distribution of the estate be filed with said accounts, the made at same 
notice of the settlement must state those facts, which notice 

must be given for the length of time and in the manner pre- 

scribed in section 25 of Chapter VII. of this act. On the 
settlement of said account, distribution and partition of the 

estate to all entitled thereto, may be immediately had without 

further notice or proceedings. 

§ 4239. s 21. On the day appointed or any subse- interested 


. . party may 
quent day to which the hearing may be postponed by the tie exceptions 


P . ,, lo account, 
court, any person interested in the estate may appear and file 
his exceptions in writing to the account, and contest the same. 
§ 4240. s 22. All matters, including allowed claims not an matters 
. . may be con- 
passed upon on the settlement of any former accounts, or on tesied by the 
. as ° ~ heirs; hearing. 
rendering an exhibit, or on making a decree of sale, may be 
contested by the heirs, for cause shown, The hearing and 
allegations of the respective parties may be postponed from 
time to time, when necessary, and the court may appoint one 
or more referees to examine the accounts and make report 
thereon, subject to confirmation; and may allow a reasonabie 
compensation to the referees, to be paid out of the estate of 
the decedent. 
~§ 4241, s 28. The settlement of the account and the setttement ot 


4 : accounts to be 
allowance thereof by the court, or upon appeal, is conclusive conclusive, 


‘ ci : ~ when and 
against all persons in any way interested in the estate, saving when not. 
however, to all persons laboring under any legal disability, 
their right to move for cause to re-open and examine the 
account, or to proceed by action against the executor or ad- 
ministrator, either individually or upon his bond, at any time 
before final distribution; and in any action brought by any 
such person, the allowance and settlement of the account is 
prima facie evidence of its correctness. 

§ 4242. 3 24. The account must not be allowed by the pyooror notice 
court until it is first proved that notice has been given as re- gecounta 


_ quired by this Chapter, and the decree must show that such 
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proof was made to the satisfaction of the court, and is con- 
clusive evidence of the fact. . 

§ 4243. s 25. Whenever it appears to the court on any 
hearing of an application for the sale of real property, that it 
would be for the interest of the estate that personal property 
of the estate, or some part of such property, should be first 
sold, the court may decree the sale of such personal property, 
or any part of it, and the sale thereof shall be conducted 
in the same manner as if the application had been made for 
the sale of such personal property in the first instance. 

§ 4244. s 26. Pending the settlement of any estate, on 
the petition of any party interested therein and upon good 
cause shown therefor, the court may order any moneys in the 
hands of the executors or administrators to be invested for 
the benefit of the estate in securities of the United States or 
other good securities to be approved by the court or judge. 
Such order can only be made after publication of notice of 
the petition in some newspaper, to be designated by the court 
or judge. 


THE PAYMENT OF DEBTS OF THE ESTATE, 


SECTION. SECTION. ” 
4245 Order in which debts may be 4251 After decree for payment of 
paid. debts, executor, etc., liable to 
4246 Where property insufficient to creditors. 
pay liens. 4252 Claim uot included in order for 
4247 paper insufficient, a dividend to payment of debts, how disposed 
e paid. of. 
4248 Funeral expenses, and of last 4253 Order for payment of legacies, 
sickness. and extension of time. f 
4249 Order for payment of debts and 4254 Final account, when to be made. 
discharge of executor. 4255 Neglect to render final accounts, 
4250 Disputed and contingent claims. how treated. 


provision for. 


§ 4245. 327. The debts of the estate, subject to the 
provisions of this act pertaining to lienes must be paid i in the” : 
following order: 

lL, fidnaral expenses. 


ine 
Li 
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2. The expenses of the last sickness. 

3. All debts which were liens on the property of the 
decedent at the time of his death. 

4. All other demands against the estate. 

§ 4246. s 28. The preference given in the preceding Where prop- 
section to liens, only extends to the proceeds of the property suticient to 
affected by the liens and to the extent thereof. If the pro- 
ceeds of such property is insufficient to pay the liens, the part 
remaining unsatisfied must be classed with other demands 
against the estate. 

§ 4247. s 29. If the estate is insufficient to pay all the xstate insum- 
debts of any one class, each creditor must be paid a dividend dend'to be 
in proportion to his claim; and no creditor of any one class a 
shall receive any payment until all those of the preceding 
class are fully paid. 

§ 4248. s 30. The executor or administrator, as soon as Funeral ex. 
he has sufficient funds in his hands, must pay the funeral ex- favcigkwene: 
penses and expenses of the last sickness, and the allowance 
made to the family of the decedent. He may retain in his 
hands the necessary expenses of administration, but he is not 
obliged to pay any other debt or any legacy until, as pre- 
scribed in this Chapter, the payment has been ordered by the 
court. 

§ 4249. 331. Upon the settlement of the accounts of Order for pay- 


heey : . : ment of debts 
the executor or administrator, as required in this Chapter, the and discharge 
0 


court must make an order for the payment of the debts, as te ee 
circumstances of the estate require. If there are not suffi- 
cient funds in the hands of the executor or administrator, the 
court must specify in the decree the sum to be paid to each 
creditor. If the whole property of the estate be exhausted 
by such payment or distribution, such account must be con- 
sidered as a final account, and the executor or administrator 
is entitled to his discharge on producing and filing the neces- 
sary vouchers and proofs showing that such payments have 
been made and that he has fully complied with the decree of 
the court. ; 
§ 4250. s 32. If there is any claim not due, or any con- Provision for 
disputed and 


tingent or disputed claim against the estate, the amount contingent 


thereof or such part of the same as the holder would be en- 


- titled to if the claim were due, established or absolute, must 


be paid into the court and there remain to be paid over to the 


party when he becomes entitled thereto, or if he fails to es- 


526 PROCEDURE OF PROBATE COURTS. 
tablish his claim, to be paid over or distributed as the cireum 
stances of the case require. If any creditor whose claim has 
been allowed but is not yet due, appears and assents to a de- 
duction therefrom of the legal interest for the time the claim 
has yet to run, he is entitled to be paid accordingly. The 
payments provided for in this section are not to be made 
when the estate is insolvent, unless a pro rata distribution is 
ordered. 

After decree § 4251. s 83. When a decree is made by the court for 


for payment , we he . 
of debts, exe-the payment of creditors, the executor or administrator is_ 


cutor person- 
ally able to personally liable to each creditor for his allowed claim, or the 
dividend thereon. An execution may be issued on such de- 
cree, as upon a judgment in the court, in favor of 
each creditor, and the same proceedings may be had under 
such execution as under execution in other cases. The execu-— 
tor or administrator is liable therefor on his bond to each — 
creditor. 
Phra be et te, § 4252. s 34. When the accounts of the administrator 
Srder for pay. or executor have been settled, and an order made for the pay- 
how disposed” ment of debts and distribution of the estate, no creditor 
whose claim was not included in the order for payment has 
any right to call upon the creditors who have been paid, or 
upon the heirs, devisees or legatees, to contribute to the pay- 
ment of his claim; but if the executor or administrator has- 
failed to give the notice to the creditors, as prescribed in sec- 
tions 1 and 2, Chapter VI. of this act, such creditor may re- — 
cover on the bond of the executor or administrator the — 
amount of his claim, or such part thereof as he would have — 
been entitled to had it been allowed. This section shall not — 
apply to any creditor whose claim was not due ten — 
months before the day of settlement, or whose claim was _ 
contingent, and did not become absolute ten months before 
such day. 
Order for phy- § 4253. 3 35. If the whole of the debts have been paid 
gesaud oil by the first distribution, the court must direct the payment 
ieee of legacies and the distribution of the estate among the 
heirs, legatees, or other persons entitled as provided in the | 
next Chapter; but if there be debts remaining unpaid, or if, 
for other reasons, the estate be not in a proper con- 
dition to be closed, the court must give such extension 


of time as may be reasonable, for a final settlement of 


the estate. F i 
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yY § 4254. s 36. At the time designated in the last sec- Final account, 
tion, or sooner, if within that time all the property of. the made. 
estate has been sold, or there are sufficient funds in his hands 
for the payment of all the debts due by the estate, and the 
estate be in a proper condition to be closed, the executor or 
administrator must render a final account, and pray a settle- 
ment of his administration. 

f § 4255. s 37. If he neglects to render his account, the negiect toren. 
EAE proceedings may be had as prescribed in this Chapter ini Sonat bow 
regard to the first account to be rendered by him, and all tke ee 
provisions of this Chapter relative to the last mentioned ac- 

count shall apply to his account presented for final settle- 

ment, except the notice of settlement, which shall be as pre- 

seribed in section 20 of this Chapter. 


CuaptTer XI. 


OF THE PARTITION, DISTRIBUTION AND FINAL SETTLEMENT OF ESTATES, 


SECTION. SECTION. 

4256 Payment of legacies upon giving 4259 Distributee must give bond; may 
bonds. order whole or part of share 

4257 Notice of application for lega- to be delivered; when partition 
cies. necessary, how made; costs. 

4258 Executors, etc., or interested 4260 Order for payment of bond and 
parties may resist application. suit thereof. 


§ 4256. 31. At any time after the lapse of four payment of 
months from the issuing of letters testamentary, or of admin- (S#eley nro” 
istration, any heir, devisee, or legatee may present his petition 
to the court for the legacy or share of the estate to which he 
is entitled to be given to him upon his giving bonds, with 
security, for the payment of his proportion of the debts of 
the estate. 

-haray § 4257. s 2. Notice of the application must be given to notice of ap- 
the executor or administrator, personally, and to all persons Psion {" 
interested in the estate, in the same manner that notice is 
required to be given of the settlement of the account of an 
executor or administrator. 
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+ af 
§ 4258. 53. The executor or adminis ov any 
other person 
_ may resist ap- person interested in the estate, may appear at the time named ~ 
and resist the application, or any other heir, devisee or legatee 
may make a similar application for himself. 
_ Decree prayed § 4259. s 4. If at the hearing, it appears that the estate 


fed to require : é 
nd, which is but little indebted, and that the share of the party applying 


‘Biven, may be allowed to him without loss to the creditors of the 
estate, the court must make an order in conformity with the 
prayer of the applicant, requiring: 

1, Eeach heir, legatee or devisee obtaining such order, 
before receiving his share or any portion thereof, to execute 
and deliver to the executor or administrator a bond, in such 
sum as shall be designated by the court or judge, with sureties 
to be approved by the judge, payable to the executor or 
administrator, and conditioned for the payment, whenever 
required, of his proportion of the debts due from the estate, 
not exceeding the value or amount of the legacy or portion 
* of the estate to which he is entitled. 

May order 2. The executor or administrator to deliver to the heir, 


_ whole or part 


ae legatee or devisee, the whole portion of the estate to which he 


Bonen par may be entitled, or only a part thereof, designating it. If, 
_ Sary, bow ets, in the execution of the order, a partition is necessary between 
two or more of the parties interested, it must be made in the 
manner hereinafter prescribed. The costs of these proceed- 
ings shall be paid by the applicant, or if there be more than 
one, shall be apportioned equally among them. 
~ Order for pay- § 4260. s 5. Whenany bond has been executed and de- 
andsuit” livered under the provisions of the preceding section, and it 
is necessary for the settlement of the estate to require the 
payment of any part of the money thereby secured, the exe- 
cutor or administrator must petition the court for an order re- 
quiring the payment, and have a citation issued and served on 
the party bound, requiring him to appear and show cause why 
the order should not be made. At the hearing, the court, if 
satisfied of the necessity of such payment, must make an or- 
der accordingly, designating the amount and giving a time 
within which it must be paid. If the money is not paid with- 
in the time allowed, an action may be maintained by the ex- 
ecutor or administrator on the bond. 
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DISTRIBUTION ON FINAL SETTLEMENT. 


SECTION. SECTION. 
' 4261 Distribution of estate, how 4264 Decree of distribution, petition 
and to whom made. for, notice of application 
4262 What decree must contain, con- 4265 No distribution till taxes on per- 
clusive of what. sonal property paid. 


4263 Distribution when decedent was 
non-resident of Territory. 


of the executor or administrator, or at any subsequent time, made and to” 
upon the application of the executor or administrator, or Ne ae 
any heir, legatee, or devisee, the court must proceed to dis- 
tribute the residue of the estate in the hands of the executor 

} or administrator, if any, among the persons who by law are 

entitled thereto; and if the decedent has left a surviving 

child, and the issue of other children, and any of them, before 

the close of the administration, have died while under age 

and not having been married, no administration on such de- 

ceased child’s estate is necessary, but all the estate which 

_ such deceased child was entitled to by inheritance must, with- 

oat administration, be distributed to the other heirs-at-law. 

A statement of any receipts and disbursements of the executor 

or administrator, since the rendition of his final accounts, 

must be reported and filed at the time of making such dis- 

- tribution, and a settlement thereof, together with an estimate 

_ of the expenses of closing the estate, must be made by the 

court, and ineluded in the order or decree, or the court or 

judge may order notice of the settlement of such supplement- 

ary accounts, and refer the_same as in ‘other cases of the set- 

_ tlement of accounts. 

{ § 4262. s7. In the order of decree, the court must what the ae. 


\ . . y t con- 
name the persons and the proportions or parts to which each tain, andis 


final. 


|  § 4261. 86. Upon the final settlement of the accounts Distribution 


spective shares from the executor or administrator, or any 
person having the same in possession. Such order or decree 
is conclusive as to the rights of heirs, legatees or devisees, 
subject only to be reversed, set aside, or modified on appeal. 
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§ 4263. 38. Upon application for distribution, after 
final settlement of the accounts of administration, if the 
decedent was a non-resident of this Territory, leaving a will 
which has been duly proved or allowed in the State of his 
residence, an authenticated copy thereof has been admitted 
to probate in this Territory, and it is necessary, in order that 
the estate or any part thereof, may be distributed according 
to the will, that the estate in this Territory should be deliv- 
ered to the executor or administrator in the State or place of 
his residence, the court may order such delivery to be made, 
and, if necessary, order a sale of the real estate, and a like 
delivery of the proceeds. The delivery, in accordance with 
the order of the court, is a full discharge of the executor or 
administrator with the will annexed, in this Territory, in 
relation to all property embraced in such order, which, unless 
reversed on appeal, binds and concludes all parties in interest. 
Sales of real estate, ordered by virtue of this section, must be 
made in the same manner as other sales of real estate of 
decedents by order of the court. 

§ 4264. s9. The order or decree may be made on the 
petition of es executor or administrator, or of any person 
interested in the estate. Notice of the application must be 
given by posting or publication as the court may direct, and 
for such time as may be ordered. If partition be applied 
for, as provided in this Chapter, the decree of distribution 
shall not divest the court of jurisdiction to order partition, 
unless the estate is finally closed. 

§ 4265. s10. Before any decree of distribution of an 
estate is made, the court must be satistied, by the oath of the 
executor or administrator, or otherwise, that all Territorial, 
county, and municipal taxes, legally levied upon personal 
property of the estate, have been fully paid. 
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DISTRIBUTION AND PARTITION, 


SECTION, SECTION. 
4266 Estate distributed in common, 4272 Payment for equality of parti- 
how partitioned. tion, by whom and how. 
4267 Notice of petition for partition 4273 Estate may be sold, when. 
must be given. 4274 To give notice of proceedings in 
4268 Estate in different counties, how partition. 
divided. 4275 To make report, and partition; 
4269 Partition how made when share record of deed. 
sold by heir, etc. 4276 When commissioners not neces- 
4270 Shares to be set out by metes sary to make partition. 
and bounds. 4277 Advancement made to heirs, etc. 


4271 Whole estate may be assigned 
to one person in certain cases. 


§ 4266. s11. When the estate, real or personal assigned ystate in com- 
by the decree of distribution to two or more heirs, devisees Uominisionste: 
or legatees, is in common and undivided, and the respective 
shares are not separated and distinguished, partition or distri- 
bution may be made by three disinterested persons to be 
appointed commissioners for that purpose by the court, who 
must be duly sworn to the faithful discharge of their duties. 

A certified copy of the order of their appointment, and of 

the order or decree assigning and distributing the estate, must 
be issued to them as their warrant, and their oath must be 
indorsed thereon. Upon consent of the parties, or when the 
court deems it proper and just, it is sufficient to appoint one 
commissioner only, who has the same authority and is 
governed by the same rules as if three were appointed. 

§ 4267. s12. Such partition may be ordered and _ had partition ana 


-, bk J tice thereof, 
in the probate court on the petition of any person interested. andthe time 


But before commissioners are appointed, or partition ordered tees tam 
by the court as directed in this Chapter, notice thereof must 
___ be given to all persons interested who reside in this Territory, 
or to their guardians and to the agents, attorneys, or guardians, 

if any in this Territory, of such as reside out of this Terri- 

tory, either personally or by public notice as the court may 

direct. The petition may be filed, attorneys, guardians, and 

agents appointed, and notice given at any time before the 
order or decree of distribution, but the commissioners must 
‘ not be appointed until the order or decree is made distributing 


_ the estate. 


Oe 
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Estate in § 4268. 313. If the real estate is in different counties, 

ties, how d- the court may, if deemed proper, appoint commissioners 
who shall make division of such real estate whenever situated 
within this Territory. 

Partition may § 4269. 314. Partition or distribution of the real estate 

be made al . . . F 

though some may be made as provided in this Chapter, although some of 

ete. ’ the original heirs, legatees, or divisees, may have conveyed 
their shares to other persons, and such shares must be 
assigned to the person holding the same, in the same manner 
as they otherwise would have been to such heirs, legatees, or 
devisees. 

en patted ait § 4270. s 15. When both distribution and partition are 

metes and ~~ made, the several shares in the real and personal estate must 
be set out to each individual in proportion to his right, by 
metes or bounds, or description, so that the same can be easily 
distinguished, unless two or more of the parties interested 
consent to have their shares set out so as to be held by them 
in common and undivided. 

Whole estate § 4271. s 16. When the real estate cannot be divided 


may be as- ” 
signed to one without prejudice or inconvenience to the owners, the court 


cases. may assign the whole to one or more of the parties entitled 
to share therein who will accept it, always preferring the 
males to the females, and among children preferring the elder 
to the younger. ‘The parties accepting the whole must pay 
to the other parties interested their just proportion of the 
true value thereof, or secure the same to their satisfaction, or 
in case of the minority of such party, then to the satisfaction 
of his guardian; and the true value of the estate must be 
ascertained and reported by the commissioners. When 
the commissioners appointed to make partition are of the 
opinion that the real estate cannot, be divided without preju- 
dice or inconvenience to the owners, they must so report to 
the court, and recommend that the whole be assigned as 
herein provided, and must find and report the true value of 
such real estate. On filing the report of the commissioners, 
and on making or securing the payment as before provided, 
the court, if it appears just and proper, must confirm the 
report, and thereupon the assignment is complete, and the 
title to the whole of such real estate vests in the person to 
whom the same is so assigned. 


] 


§ 4272. 817. When any tract of land or tenement is — 
of greater value than any one’s share in the same estate tobe — 
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divided, and cannot be divided without injury to the same, it Payment for 
2 equality 0 


may be set off by the commissioners appointed to make par- partition, by 
tition to any of the parties who will accept it, giving prefer- °w- 

ence as prescribed in the preceding section. The party ac- 

cepting must pay or secure to the others, such sums as the 
commissioners shall award, to make the partition equal, and 

the commissioners must make their award accordingly; but 

such partition must not be established by the court until the 

sums awarded are paid to the parties entitled to the same, or 

secured to their satisfaction. 

§ 4273. 318. When it appears to the court from the Bstate may be 
commissioners’ report that it cannot otherwise be fairly Roa 
divided and should be sold, the court may order the sale of 
the whole or any part of the estate, real or personal, by the 
executor or administrator, or by a commissioner appointed for 
that purpose, and the proceeds distributed. The sale must 
be conducted, reported and confirmed, in the same manner 
and under the same requirements as provided in Chapter VII. 
of this act relating to ‘*The sale of real estate, interests there- 
in, and confirmation thereof.’’ 


§ 4274. s 19. Before any partition is made or any qo give notice 
estate divided, as provided in this Chapter, notice must be holare par 
given to all persons interested in the partition, their guard- eer 
ians, agents, or attorneys, by the commissioners, of the time 
and place when and where they shall proceed to make parti- 
tion. ‘The commissioners may take testimony, order surveys, 
and take such other steps as may be necessary to enable them 


to form a judgment upon the matter before them. © 


_ § 4275. s 20. The commissioners must report their pro- To make re- 
port and par 


ceedings, and the partition agreed upon by them to the court, tition to be re- 
in writing, and the court may, for sufficient reasons, set aside 

the report and commit the same to the same commissioners, or 

appoint others, and when such report is finally confirmed, a 

certified copy of the judgment or decree of partition made 

thereon, attested by the clerk under the seal of the court, 

must be recorded in the office of the recorder of the county 

where the lands lie. 


§ 4276. s 21. When the court makes a judgment or de- when com. 
cree assigning the residue of any estate to one or more per- make par. = 
it AAS i tition are not 

sons entitled to the same, it is not necessary to appoint com- necessary. 


missioners to make partition or distribution thereof unless the 
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parties to whom the assignment is decreed, or some of them, 
request that such partition be made. 


Advance § 4277. s 22. All questions as to advancements made, 
ments made ; - 
ne aise. or alleged to have been made, by the decedent to his heirs 


may be heard and determined by the court and must be speci- 
fied in the decree assigning and distributing the estate; and 
the final judgment or decree of the court, or in case of appeal 
of the district court, is binding on all parties interested in 
the estate. 


AGENTS FOR ABSENT OR INTERESTED PARTIES.—DISCHARGE OF EXECUTOR 


OR ADMINISTRATOR, 


SECTION. SECTION. 

4278 Absentees, court to appoint 4283 Proceeds of sale, how paid to 
agents for. claimant. 

279 Bond of agent, and his compen- 4284 Final settlement upon full ad- 
sation. ininistration and discharge of 

4280 Estate unclaimed, disposition of. executor or administrator. 

4281 Agent to order accouut, when 4285 Discovery of property after final 
property of absentee to be sold, settlement, and the re-issue of 
disposition of proceeds. letters, etc. 


4282 Liability of agent on his bond. 


Geert may sp- § 4278. s 23. When any estate is assigned or distri- 


int tt 
take posses. Duted by a judgment or decree of the court, as provided in 


sentees this Chapter, to any person residing out of and having no 
agent in this Territory, and it is necessary that sorhe person 
should be authorized to take possession and charge of the 
same for the benefit of such absent person, the court may 
appoint an agent for that purpose, and authorize him to take 
charge of such estate, as well as to act for such absent person 
in hs distribution, 

Agent to give § 4279. s 24. The agent must ensue a bond to the 

compensation, Territory of Utah, to be approved by the court or judge, 
conditioned that he shall faithfully manage and account for 
the estate. The court appointing such agent may allow a 
reasonable sum out of the profits of the estate for his services 


and expenses. 
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§ 4280. s 25. When personal property remains in the ened 
hands of the agent unclaimed for a year, and it appears to the disposed of. 
court that it is for the benefit of those interested, it shall be 
sold under the order of the court, and the _ proceeds, 
after deducting the expenses of the sale allowed by the 
court, must be paid into the county treasury of the county 
wherein administration is had. When the payment is made, 
the agent must take from the treasurer duplicate receipts, one 
of which he must file in the office of the county clerk of such 
county. 

§ 4281. s 26. The agent must render to the court ap- Whenreal axa 
pointing him, annually, an account, showing: erty of ab 

1. The value and character of the property received by sold. 
him, whieh portion thereof is still on hand, what sold and for 
what. 

2. The income derived therefrom. 

3... The taxes and assessments imposed thereon, for 
what, and whether paid or unpaid. 

4. Expenses incurred in the care, protection and man- 
agement thereof, and whether paid or unpaid. 

When filed, the court may examine witnesses and take 
proofs in regard to the account; and if satisfied from such 
accounts and proofs that it will be for the benefit and advan- 
tage of the persons interested therein, the court may, by 
order, direct a sale to be made of the whole or such parts of 

the real or personal property as shall appear to be proper, 
and the purchase money to be deposited in the county 
treasury. 

§ 4282. s 27. The agent is liable on his bond for the eee oe 
care and preservation of the estate while in his hands, and ben4- 
for the payment of the proceeds of the sale, as required in 
the preceding sections, and may be sued thereon by any per- 
son interested. 7 

§ 4283. 328. When any person appears and claims the certificate to 
money paid into the treasury, the court making the distribu-°"'™"" 
tion must inquire into such claim, and being first satisfied of 
his right thereto must grant him a certificate to that effect, 
under its seal; and upon the presentation of the certificate to 
him, the county clerk must draw his warrant on the county 
treasurer for the amount. 

§ 4284. s 29. When the estate has been fully admin- 


stered, and it is shown by the executor, or administrator, by 
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* 


the production of satisfactory vouchers, that he has paid all 
sums of money due from him, and delivered up, under the 
order of the court, all the property of the estate to the par- 
ties entitled, and performed all the acts lawfully required of 
him, the court must make a judgment or decree discharging 
him from all liability to be incurred thereafter. . 

§ 4285. s 30. The final settlement of an estate, as in 
this Chapter provided, shall not prevent a subsequent issue of 
letters testamentary, or of administration, or of administra- 
tion with the will annexed, if other property of the estate be 
discovered, or if it becomes necessary or proper for any 
cause that letters should be again issued. 


CHAPTER XII. 


OF ORDERS, DECREES, PROCESS, MINUTES, RECORDS, TRIALS AND APPEALS. 


SECTION. SECTION. 

4286 Orders and decrees to be entered 4295 Rules of practice generally. 
of record. 4296 New trial, civil Code to apply, 

4287 Publication daily unless other- how far. 
wise ordered by court. 4297 Issues, how tried and disposed of 

4288 Decrees and orders are required 4298 New trial, either party may move 
by the act to be recorded in for. 
county recorder’s office, andim-— 4299 Minors, absent heirs, distribu- 
part notice from date of filing. tees, etc., in what proceedings 

4289 Citation, what to contain, how court will appoint an attorney 
directed, and delivered. for. 

4290 Citation, how issued. 4300 Homestead, decree for, and 

4291 Citation, how served. effect thereof. — 

4292 Personal notice by citation, 4301 Costs, by whom paid in certain 
when. cases. 

4293 Citation to be served five days 4302 Executor, administrator or 
before return day, except when guardian removed for contempt. 
different time prescribed inthis 4303 Service on infant, etc., may be 
act. made on guardian. 

4294 One description of real estate 4304 Termination of life estate, etc., 
published, sufficient, when. proceedings. 


§ 4286. s1. Orders or decrees made by the court, or 
judge, in probate proceedings, need not recite the existence 
of facts or the performance of acts upon which the juris- 
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diction of the court or judge may depend, but it shall only 
be necessary that they contain the matters ordered or ad- 
judged, except as otherwise provided in this act. All 
orders and decrees of the court or judge must be entered at 
length in the record books of the court provided and kept for 
that purpose. 

§ 4287. 32. When any publication is ordered, such How often 
publication must be made daily or otherwise as often during be made. 
the prescribed period as the paper is regularly issued, unless 
otherwise provided in this act. The court, or judge, may 
however, order a less number of publications during the 
period. | 

§ 4288. s 3. When it is provided in this act that any recorded de- 
order or decree of the court, or judge, or a copy thereof, iy Na 
must be recorded in the office of the county recorder, from date of fling. 
the time of filing the same for record, notice is imparted to 
all persons of the contents thereof. 

§ 4289. 34. Citations must be delivered to the person citation, now 
to be cited, signed by the clerk and issued under the seal of what to.0n; 
the court, and must contain: = 

1. The title of the proceeding. 

2. A brief statement of the nature of the proceeding. 

4. <A direction that the person cited appear at a time 
and place specified. 

§ 4290. 35. The citation may be issued by the clerk Citation, how 
upon the application of any party without an order of the 
judge, except in cases in which such order is by the provisions 
of this act expressly required. 

§ 4291. s6. The citation must be served in the same citation, how 
manner as a summons in a civil action. oe 


-§ 4292. s7. When personal notice is required, and no Personal 
notice given 


mode of giving it is prescribed in this act, it must be given by citiation. 


by citation. 

§ 4295. s 8. When no other time is specially prescribed Citation, to be 
it this act, citations must be served at least five days before days before 
the return day thereof. 

§ 4294. s9. Whena complete description of the real one ae. 
property of an estate sought to be sold has been given and oat eatane 

: . : : ublished to 
published in a newspaper, as required in the order to show be sufficient. 
cause why the sale should not be made, such description need 
not be published in any subsequent notice of sale or notice of 


a petition for the confirmation thereof; it is sufficient to refer 


» 
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to the description contained in the publication of the first no- 
tice, as being proved and on file in the court. 

§ 4295. 810. Except as otherwise provided in this act, 
the provisions of the Code of Civil Procedure are applicable 
to and constitute the rules of practice in the proceedings men- 
tioned in this act. 

§ 4296. 311. The provisions of the Code of Civil Pro- 
cedure relative to new trials, except in so far as they are in- 
consistent with the provisions of this act, apply to the pro- 
ceedings mentioned in this act. 

§ 4297. s 12. All issues of fact joined in probate pro- 
ceedings must be tried in conformity with the requirements 
of Chapter II. of this act, and in all such proceedings the 
party affirming is the plaintiff, and the one denying or avoid- 
ing is defendant. Judgments therein, on the issue joined 
as well as for costs, may be entered and enforced by execu- 
tion or otherwise by the court, as in civil actions. 

§ 4298. 313. Either party may move for a new trial 
upon the same grounds and errors, and in like manner, as 
provided for civil actions tried by the district court without a 
jury. 

§ 4299. s 14. At or before the hearing of petitions and 
contests for the probate of wills, for letters testamentary or 
of administration, for sales of real estate, and confirmations 
thereof, settlements, partitions and distributions of estates, 
setting apart homesteads, and all other proceedings where. all 
the parties interested in the estate are required to be notified 
thereof, the court may, in its discretion, appoint some com- 
petent attorney-at-law to represent in all such proceedings 
the devisees, legatees, heirs or creditors of the decedent who 
are minors and have no general guardian in the county, or 
who are non-residents of the Territory, and those interested 
who, though they are neither such minors or non-residents, 
are unrepresented. ‘The order must specify the names of the 
parties so far as known for whom the attorney is appointed, 
who is thereby authorized to represent such parties in all such 
proceedings had subsequent to his appointment. The attorney 
may receive a fee, to be fixed by the court, for his services, 
which must be paid out of the funds of the estate as neces- 
sary expenses of administration, and upon distribution may 
be charged to the party represented by the attorney. If for 
any cause, it becomes necessary, the court may substitute an- 
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other attorney for the one first appointed, in which case the 
fee must be proportionately divided. The non-appointment 
of an attorney will not affect the validity of any of the pro- 
ceedings. 

§ 4300. s 15. When a judgment or decree is made, set- Decree rela- 
ting apart a homestead, confirming a sale, making distribu- stead eect 
tion of real property, or determining any other matter affect- ans 
ing the title to real property, a certified copy of the same 
must be recorded in the office of the recorder of the county 
in which the property is situated. 

§ 4301. 816. When it is not otherwise prescribed in costs, py 
this act, the probate court, or the district court on appeal, or plese po 
the supreme court on an appeal from the district court may 
in its discretion order costs to be paid by any party to the 
proceedings, or out of the assets of the estate, as justice may 
require. Execution for the costs may issue out of the pro- 
bate court. 

§ 4302. 317. Whenever an executor, administrator, or Bxecutor, ete. 


° * ’ ‘ ‘ ; , _ to be removed 
guardian is committed for contempt in disobeying any lawful when com. 


mitted for con- 
order of the court, or judge, and has remained in custody for tempt 
thirty days without obeying such order, or purging himself 
otherwise of the contempt, the court may, by order reciting 
the facts, and without further showing or notice, revoke his 
letters and appoint some other person entitled thereto exec- 
utor, administrator, or guardian in his stead. 

§ 4303. 318. Whenever an infant, insane, or incompe- service upon 
tent person has a guardian of his estate residing in this Ter- sign 2740) 
ritory, personal service upon the guardian of any process, 
notice, or order of the court concerning the estate of a de- 
ceased person /in which the ward is interested, is equivalent 
to service upon the ward, and it is the duty of the guardian 
to attend to the interest of the ward in the matter. Such 
guardian may also appear for his ward and waive any pro- 
cess, notice, or order to show cause which an adult or a person 
of sound mind might do. 

~§ 43804. 319: If any person has died; or shall herehfter mination 
die, who at the time of his death was the owner of a life" estate 
estate, which terminates by reason of the death of such per- 
son, any person interested in the property, or in the title 
thereto, in which such life estate was held, may file in the 
probate court of the county in which the property is situated, ‘ 
his verified petition, setting forth such facts, and thereupon 
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and after such notice by. publication or otherwise, as the 
court may order, the court shall hear such petition and the 
evidence offered in support thereof, and if, upon such hear- 
ing, it shall appear that such life estate of such deceased per- 
son absolutely terminited by reason of his death, the court 
shall make a decree to that effect, and thereupon a certified 
copy of such decree may be recorded in the office of the 
county recorder, and thereafter shall have the same effect as 
a final decree of distribution so recorded. 


Cuaprer XIII. 


OF GUARDIAN AND WARD. 


SECTION. SECTION, 
4395 Probate court to appoint guard— 4312 Bond of guardian and its con- 
ian, when and how. ditions. 
4306 Minor may, and may not nomi- 4313 Conditions added to duties of 
nate guardian, when. guardian, in order appointing. 
4307 When appointment may be made 4314 Letters of guardianship and 
by the judge or court. bond of guardian to be record- 
4308 Nomination by minor after ar- ed, ; 
riving at age of fourteen years. 4315 Maintenance of minor out of in- 
4309 Father or mother entitled to come of his own property. 
guardianships. 4316 Testamentary guardian to give 
4310 Minor having no father or bond, powers limited. 
mother. 4317 Guardian, ad litem. 


4311 Powers and duties of guardian. 


Court to ap- § 4305. s 1. The probate court of each county, when 
point guard- 


fans, when it appears necessary or convenient, may appoint guardians 

what petition. for the persons and estates, or either of them, of minors who 
have no guardian legally appointed by will or deed, and who 
are inhabitants or residents of the county, or who reside 
without the Territory and have estate within the county. 
Such appointment may be made on the petition of a relative 
or other person on behalf of the minor, or on the petition of 
the minor, if fourteen years of age. Before making such ap- } 
pointment, the court must cause such notice as such court | 
deems reasonable to be given to any person having the care 
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of such minor, and to such relatives of the minor residing in 
the county as the court may deem proper. 


§ 4806. s 2. If the minor is under the age of fourteen when minor 
° ‘ : P may nominate 
years the court may nominate and appoint his guardian. If guardian ; 
he is fourteen years of age, he may nominate his guardian, 
and who, if approved by the court, must be appointed ac- 
cordingly. 

§ 4307. s 3. If the guardian nominated by the minor wWhenappoint- 
is not approved by the court, or if the minor resides out of made by 
the Territory, or if, after being duly cited by the court, he 2 
neglects for ten days to nominate a suitable person, the court 
or judge may nominate and appoint the guardian in the same 


manner as if the minor were under the age of fourteen years. 


§ 4308. 34. When a guardian has been appointed by Nomination 
the court for a minor under the age of fourteen years, the aheer pee 
minor, at any time after he attains that age, may appoint his cee 
own guardian, subject to the approval of the court. 

§ 4309. s5. The father of the minor, if living, and in pather or 
ease of his decease, the mother, being themselves respectively fice 0 eee 
competent to transact their own business and not otherwise a 


unsuitable, must be entitled to the guardianshin of the minor. 


§ 4810. s 6. If the minor has no father or mother Minor baying 
living, competent to have the custody and care of his educa- mother. 
tion, the guardian appointed shall have the same. 

§ 4811. s 7. Every guardian appointed shall have the powers ana 
custody and care of the education of the minor, and fie: Sauer 
care and management of his estate, until such minor arrives 
at the age of majority or marries, or until the guardian is 
legally discharged. 

§ 4312. 38. Before the order appointing any person gondotguard- 
guardian under this Chapter takes effect, and before letters adone ne 
issue, the court or the judge must require of such persons a 
bond to the minor, with sufficient sureties, to be approved by 
the judge, and in such sum as he shall order, conditioned that 
the guardian will faithfully execute the duties of his trust ac- 
cording to law; and the following conditions shall form a 
part of such bond without being expressed therein: 

1. To make an inventory of all the estate, real and per- 
sonal of his ward that comes to his possession or knowledge 
and to return the same within such time as the court or judge 


may order. 
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2. To dispose of and manage the estate according to 
law and for the best interest of the ward, and faithfully to 
discharge his trust in relation thereto, and also in relation to 
the care, custody and education of the ward. 

3. To render an account, on oath, of the property, 
estate and moneys of the ward in his hands, and all proceeds 
or interests derived therefrom, and of the management and 
disposition of the same within three months after his appoint- 
ment and at such other times as the court directs and at the 
expiration of his trust, to settle his accounts with the court 
or judge, or with the ward if he be of full age, or his legal 
representatives, and to pay over and deliver all the estate, 
moneys and effects remaining in his hands, or due from him 
on such settlement, to the person who is lawfully entitled 
thereto. Upon filing the bond, duly approved, letters of 
guardianship must issue to the person appointed. In form, 
the letters of guardianship must be substantially the same as 
letters of administration, and the oath of the guardian must 
be indorsed thereon, that he will perform the duties of his 


office as such guardian according to law. ° 
Conditions § 4313. 59. When any person is appointed guardian 
may ihn tt Py ; F 
serted in © . 7 . 4 > “t* " ‘ a 
erie eunsint. of a minor, the probate court, or judge, may, with the con 


ing guardian. sent of such person, insert in the order of appointment con. 


ditions not otherwise obligatory, providing for the care, 
treatment, education and welfare of the minor. The per- 
formance of such conditions shall be a part of the duties of 
the guardian for the faithful performance of which he and 
the sureties on his bond shall be responsible. 
Letters of _ § 4514. s 10. All letters of guardianship issued and all 
guardianship, ' : a a 
andbendto guardians’ bonds executed under the provisions of this 
be recorded. © 2 : f 
Chapter, with the affidavits and certificates thereon, must be 
recorded by the clerk of the probate court sa jurisdiction 
of the persons and estates of the wards. 
Maintenance § 4315. 811. If any minor having a father living has 


of minor out : : : : : . 
ofincome of property, the income of which is sufficient for his main- 


his own prop- F F : 

erty. tenance and education in a manner more expensive than his 
father can reasonably afford, regard being had to the situa- 
tion of the father’s family and to all the circumstances of the 
case, the expenses of the education and maintenance of such ~ 
minor may be defrayed out of the income of his own prop- 
erty, in whole or in part, as judged reasonable, and must be 
directed by the probate court; and the charges therefor may 
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be allowed accordingly, in the settlement of the account of 
his guardian. 

§ 4316. 812. Every testamentary guardian must give Guardian to 
bond and qualify, and has the same powers and must perform Powers. limit 
the same duties, with regard to the person and estate of his iy 
ward, as guardians appointed by the probate court, except 
so far as their powers and duties are legally modified, en- 
larged or changed by the will by which such guardian was 
appointed, 

§ 4317. s 13. Nothing contained in this Chapter affects Powers ot 


4 , courts to ap- 
or impairs the power of any court to appoint a guardian to Point, ete., 
: : : F > k not impaired. 
defend the interests of any minor interested in any suit or 


matter pending therein. 


GUARDIANS OF INSANE AND INCOMPETENT PERSONS, 


SECTION. SECTION. 
4318 Guardian of insane and other 4320 Powers and. duties of such 
incompetent persons. guardian, 


4319 Appointment by probate court. 4321 Petition for restoration of in- 
sane, etc., person to capacity. 


§ 4318. 414. Where it is represented to the probategnaraians of 
judge upon verified petition of any relative or friend, that other incon 
any person is{insane, or from any cause mentally incompetent sons. 
to manage his property, the judge or court must cause a 
notice to be given to the supposed insane or incompetent per- 
son, of the time and place of hearing the case, not less than 
five days before the time so appointed, and such person, if 
able to attend, must be produced on the hearing. 

§ 4319. 315. If, after a full hearing and examination appointment 
upon such petition, it appears to the probate court that the Rdg“ 
person in question is incapable of taking care of himself and 
managing his property, such court must appoint a guardian 
of his person and estate, with the powers and duties in this 
Chapter specified. 

§ 4320. 816. Every guardian appointed as provided in 
the preceding section has the care and custody of the person 
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of his ward, and the management of all his estate 
until such guardian is legally discharged; and he must 
give bond to such ward, in like manner and with like econdi- 
tions as before prescribed with respect to the guardian of a 
minor. 

§ 4321. s 17. Any person who has been declared in- 
sane or incompetent, or the guardian, or any relative of such 
person within the third degree, or any friend, may apply, by 
petition, to the probate court of the county in which he was 
declared insane, to have the fact of his restoration to capac- 
ity judicially determined. The petition shall be verified, 
and shall state that such person is then sane and com- 
petent. Upon receiving the petition the court must appoint 
a day for a hearing before the court, and, if the petitioner 
request it, shall order an investigation before the court. 
The court shall cause notice of the trial to be given to the 
guardian of the person so declared insane or incompetent, if 
there be a guardian, and to his or her husband or wife, i¢ 
there be one, and to his or her father or mother, if living in 
the county. On the trial, the guardian or relative of the per- 
son so declared insane or incompetent, and in the discretion 
of the court, any other person may contest the right to the 
relief demanded. Witnesses may be required to appear and 
testify as in civil cases and may be called and examined by 
the court on its own motion. If it be found that the person 
be of sound mind and capable of taking care of himself and 
his property, his restoration to capacity shall be adjudged, 
and the guardian of such person, if such person be not a 
minor, shall cease. 
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THE POWERS AND DUTIES OF GUARDIANS, 


SECTION. SECTION. 

4322 Guardian to pay debts of ward 4326 Guardians may assent to parti- 
out of ward’s property. tion of ward’s real estate. 

4323 Guardian to receive debts due 4327 Guardian to return inventory of 
ward, and represent him in ; ward’s estate, and same must 
legal proceedings, except when. be appraised. 


4324 Guardian to manage the estate, 4328. Settlement of guardians. 
sell property and maintain ward 4329 Allowance of account of joint 
4325 Maintenance, support and edu— guardians, 
‘ cation of ward, how enforced. 4330 Expense and compensation of 
: guardians, 


§ 4322. 518. Every guardian appointed under the pro- Guardian to 
ou . 7 ° pay debts of 
visions of this Chapter, whether for a minor or any other ward out of 
; os . 7+ Ward's estate. 
person, must pay all just debts due from the ward out of his 
personal estate and the income of his real estate, if sufficient ; 
if not then out of his real estate, upon obtaining an order for 
the salesthereof, and disposing of the same in the manner 
provided in this Title for the sale of real estate of decedents. | 
§ 4323. 319. Every guardian must settle all accounts guardian to 


. recover debts 
of the ward, and demand, sue for and receive all debts due to due his ward 


him, or may, with the approbation of the court, compound him” 
for the same and give discharges to the debtor, on receiving 
a fair and just dividend of his estate and effects; and he 
must appear for and represent his ward in all legal suits and 
proceedings, unless another person be appointed for that pur- 
pose. 

§ 4324. s 20, Every guardian must manage the estate of ¢ yaraian to 


his ward frugally and without waste, and apply the income and (atpase 


estate, main- 


profits thereof, as far as may be necessary, for the comfort- sell real vane 


able and suitable maintenance and support of the ward and” 

his family, if there be any; and if such income and profits 
be insufficient for that purpose, the guardian may sell the 
real estate, upon obtaining an order of the court therefor, as 
provided, and must apply the proceeds of such sale, as far as 
may be necessary, for the maintenance and support of the 
ward and his family, if there be any. 

§ 4325. s 21. Whena guardian has advanced for the yaintenance, 


. necessary maintenance, support, or education of his ward, sappentand. 


n : ; : d,h 
an amount not disproportionate to the value of his estate, or forcea” °" 


2N 


| 
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his condition of life, and the same is made to appear to the 
satisfaction of the court, by proper vouchers and proofs, the 
guardian must be allowed credit therefor in his settlements. 
Whenever a guardian fails, neglects or refuses to furnish 
suitable and necessary maintenance, support or education for 
his ward, the court may order him to do so, and enforce such 
order by proper process. Whenever any third person, at his 
request, supplies a ward with such suitable and necessary 
maintenance, support or education, and it is shown to have 
been done after refusal or neglect of the guardian to supply 
the same, the court may direet the guardian to pay therefor 
out of the estate, and enforce such payment by due process. 

, May assent to § 4326. s 22. The guardian may join in and assent to 

realestate. partition of the real estate of the ward, whenever such assent 
may be given by any person. 

Guardian to § 4827. s 23. Every guardian must return to the pro- 

tory of estate bate court an inventory of the estate of his ward within three 
months after his appointment, and annually thereafter. 
When the value of the estate exceeds the sum of twenty thous- 
and dollars, semi-annual returns must be made to the probate 
court. The probate court may, upon application made for 
that purpose by any person, compel the guardian to render 
an account to the probate court of the estate of his ward. 
The inventories and accounts so to be returned or rendered, 
must be sworn to by the guardian. All the estate of the ward 

Appraisers to described in the first inventory must be appraised by appraisers 

oto, appointed, sworn and acting in the manner provided for 
regulating the settlement of the estates of decedents; such 
inventory, with the appraisement of the property therein de- 
scribed, must be recorded by the clerk of the probate court 
in a proper book kept in his office for that purpose. When- 
ever any other property of the estate of any ward is discovered, 
not included in the inventory of the estate already re- 
turned, and whenever any other property has been succeeded 
to, or acquired by any ward for his benefit, the like proceed- 
ings must be had for the return and appraisement thereof 
that are herein provided in relation to the-first inventory and 
return. 

Sememeat ot § 4328. s 24. The guardian must, upon the expiration 
of a year from the time of his appointment, and as often 
thereafter as he may be required, present his account to the 
probate court for settlement and allowance. 


f 
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§ 4829. s 25. When an account is rendered by two or Allowance of 
at ad « . a 5 am account 0 
more joint guardians, the court may, in its discretion, allow Jeint 
; guardians. 
the same upon the oath of any of them. 
§ 4330. s 26. Every guardian must be allowed the rxpenses ana 
} . ° F : compensation 
amount of his reasonable expense incurred in the execution of ot guardians. 
his trust, and he must also have such compensation for his 
services as the court in which his accounts are settled deems 


just and reasonable. 


THE SALE OF PROPERTY AND DISPOSITION OF THE PROCEEDS, 


SECTION, SECTION, 
4331 Guardian may sell ward’s prop- 4340 Costs may be awarded to whom, 
erty, when. 4341 Order of sale shall specify, what, 
4332 Sale of real estate to be upon 4342 Bond before selling. 
order of court. 4348 All proceedings’ for sale by 
4833 Application of proceeds of sale. guardian, to conform to pro- 
4334 Investment of proceeds of sale. visions relating to estate of 
4335 Order of sale, how obtained. deceased, 


4836 Notice to next of kin, how given. 4344 Limits of order of sale. 
4887 Copy of order to be served, pub- 4846 Conditions of sales of real estate 


lished, om consent filed. of ward. 
4888 Hearing the application. 4346 Court may order investment of 
4339 Who may be examined on such money of ward. 

hearing, 


§ 4331. 327. When the income of an estate under yay sell prop- 
guardianship is insuflicient to maintain the ward and _ his givin cet 
family, or to maintain and educate the ward when a minor, 
his guardian may sell his real or personal estate for that pur- 
pose upon obtaining an order therefor. 

- § 4882. s 28. When it appears to the satisfaction Of gaje of real 
the court, upon the petition of the guardian, that for the Corie yore 
benefit of his ward his real estate, or some part thereof, ”**° iia, 


_ should be sold and the proceeds thereof put out at interest, 


or invested in some productive property, or in the improve- 
ment or security of any other real estate of the ward, his 


guardian may sell the same for such purpose, upon obtaining 


an order therefor. 


\ 
Ft 
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§ 4333. s 29. If the estate is sold for the purposes 
mentioned in this Chapter, the guardian must apply the pro- 
ceeds of the sale to such purposes, as far as necessary, and 
put out the residue, if any, on interest. or invest it in the best 
manner in his power, until the capital is wanted for the 
maintenance of the ward and his family, or the education of 
his children, or for the education of the ward when a minor, 
in which case the capital may be used for that purpose, as far 
as may be necessary, in like manner as if it had been personal 
estate of the ward. 

§ 4334. s 30. If the estate is sold for the purposes of 
putting out or investing the proceeds, the guardian must 
make the investment according to his best judgment, or in 
pursuance of any order that may be made by the court, 

§ 4335. s 31. To obtain an order for such sale, the 
guardian must present to the court in which he was appointed 
guardian, a verified petition therefor, setting forth the .con- 
dition of the estate of his ward, and the facts and ecircum- 
stances on which the petition is founded, tending to show 
the necessity or expediency of a sale. 

§ 4336. 332. If it appears to the court from the 
petition, that it is necessary, or would be beneficial to the 
ward that the real estate, or some part of it, should be sold, 
or that the real or personal estate should be sold, the court 
must thereupon make an order, directing the next of kin of 
the ward, and all persons interested in the estate, to appear 
before the court, at a time and place therein specified, not 
less than four nor more than ten weeks from the time of 
making such order, to show cause why an order should not 
be granted for the sale of such estate. If it appear that it is 
necessary, or would be beneficial to the ward to sell the per- 
sonal] estate or some part of it, the court must order the sale 
to be made. 

§ 4337. 3 33. A copy of the order must be personally 
served on the next of kin of the ward and on all persons inter- 
ested in the estate, at least ten days before the hearing of the 
petition, or must be published at least three successive weeks 
in a newspaper having general circulation in the county, or in 
such newspaper as may be specified by the court in the order. 


If written consent to making the order of sale is subseribed 


by all persons interested ther ein, and the next of abs: notice 
need not be served or published. 


5 


SALE OF PROPERTY AND DISPOSITION OF PROCEEDS. 549 


§ 4338. s 34. The probate court, at the time and place Hearing of 


application. 


appointed in the order, or such other time to which the hear- 


_ ing is postponed, upon proof of the service or publication of 


the order, must hear and examine the proofs and allegations 
of the petitioner and of the next of kin, and all other per- 
sons interested in the estate who oppose the application. 


§ 4339. 8 35. On the hearing, the guardian may be Who may be 
examined on oath, and witnesses may be produced and ex- *¢h hearing. 
amined by either party, and process to compel their attend- 
ance and testimony may be issued by the probate court in the 
same manner and with like effect as in other cases provided 
for by law. 

§ 4340. s 36. If any person appears and objects to the Costs tobe 
granting of any order prayed for under the provisions of this ¥"°™ 
Chapter, and it appears to the court that-either the petition 
or the objection thereto is sustained, the court may, in grant- 
ing or refusing the order, award costs to the party prevailing, 
and enforce the payment thereof. 

§ 4341. s 37. If, after a full examination, it appears verge” 
necessary, or for the benefit of the ward, that his real estate, beg 
or some part thereof, should be sold, the court may grant an 
order therefor, specifying therein the causes or reasons why 
the sale is necessary or beneficial, and may, if the same has 
been prayed for in the petition, order such sale to be made 
either at public or private sale. 

§ 4342. s 38. Every guardian authorized to sell real out Denes 
estate must, before the sale, give bond to the ward, with suf- 
ficient surety, to be approved by the court, or judge, with 
condition to sell the same in the manner, and to account for 
the proceeds of the sale, as provided for in this Chapter, and 
in Chapter VII. of this act. 


§ 4343. s 39. All the proceedings under petition of All proceea- 
ings for sale 


i ¢ | iving’ by guardians 
guardians for sales of property of their wards, giving by guardians 


notice, and the hearing of such petitions, granting or refus- provisions re- 


ing the order of sale, directing the sale to be made at public Cstatesof de- 


or private sale, re-selling the same property, return of sale, 


and apptication for confirmation thereof, notice and hearing 
of such application, making orders rejecting or confirming 
sales and reports of sales, ordering and making conveyances 
of property sold, accounting and the settlement of accounts, 
must be had and made as required by the provisions of this 


wt =| 
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act concerning estates of decedents, unless otherwise gemma 
provided in this Chapter. 


got i a § 4344. s 40. No order of sale, create in pursuance 
of this Chapter, continues in force more than one year after 
granting the same, without a sale being had. | 

a ne § 4345. s 41. All sales of real estate of wards must be 

eee for cash, or for part cash and part deferred payments, the 


credit in no case to exceed three years from date of sale, as 
in the discretion of the court is most beneficial to the ward. 
Guardians making sales must demand and receiye from the 
purchasers, in case of deferred payments, notes and a mort- 
gage on the real estate sold, with such additional security as 
the court deems necessary and sufficient to secure the prompt 
payment of the amount so deferred, and the interest thereon. 

Sohal aks § 4346. s 42. The court,on the application of a guardian 

vestment of OF any person interested in the estate of any ward, after such 

ward." notice to persons interested therein as the court shall direct, 
may authorize and require the guardian to invest the proceeds 
of sales, and any other of his ward’s money in his hands, in 
real estate, or in any other manner most to the interest of all 
concerned therein, and the court may make such other orders 
and give such directions as are needful for the management, 
investment and disposition of the estate and effects as cireum- 
stances require. 


NON-RESIDENT GUARDIANS AND WARDS. 


SECTION, SECTION. 

4347 Guardian of non-residents; 4351 Removal of non-resident ward’s 
powers. property. 

4348 Powers and duties of such 4352 Proceedings for such removal. 
guardian. 4353 Discharge of persons in posses- 

4349 Such guardian to give bond. sion. 

4350 To what such guardianship shall 
extend. 


§ 4347. s 43. When a-person liable to be put under 
guardianship, according to the provisions of this Chapter, re- 
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sides without this Territory and has estate therein, any friend Guardians of 
of such person, or any one interested in his estate, in expectancy persons. 

or otherwise, may apply to the probate court of any county 

in which there is any estate of such absent person, for the 
appointment of a guardian, and if, after notice given to all 
interested, in such manner as such court orders, by publica- 

tion or otherwise, and a full hearing and examination it ap- 

pears proper, a guardian for such absent person may be 
appointed. 

§ 4348. s 44. Every guardian appointed under the pre- Powers and 
ceding section, has the same powers and performs the same guardians. 
duties with respect to the estate of the ward found within 
this Territory, and with respect to the person of the 
ward, if he shall come to reside therein, as are prescribed 
with respect to any other guardian appointed under this 
Chapter. 

§ 4349. 345, Every guardian must give bond to the Such guard- 
ward in the manner and with the like conditions as hereinbe- bonds. 
fore provided for other guardians, except that the provisions 
respecting the inventory, the disposal of the estate and ef- 
fects, and the account to be rendered by the guardian must 
be confined to such estate and effects as come to his hands in 
this Territory. 

§ 4350. s 46. The guardianship which is first lawfully vo what 
granted of any person residing without this Territory, ex- eu extent 
tends to all the estate of the ward within this Territory, and 
excludes the jurisdiction of the probate court of every other 
county. 

§ 4351. s 47. When the guardian and his ward are removalot 
both non-residents, and the ward is entitled to property in wands rane 
this Territory, which may be removed to any State ox foreign ee 
country, without conflict with any restriction or limitation 
thereupon, or impairing the right of the ward thereto such 
property may be removed to the State or foreign 
country of the residence of the ward, upon the application 
of the guardian to the probate judge of the county in 
which the estate of the ward, or the principal part thereof, 
is situated. 

§ 4352. 348. The application must be made upon ten Proceedings 
days’ notice to the resident executor, administrator or guard- cal ee 
ian, if there be such, and upon such application the non- 


resident guardian must produce and file a certificate, under 
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the hand of the clerk and seal of the court from whieh his 
appointment was derived, showing: 

1. A transeript of the sane of his appointment. 

2. That he entered upon the discharge of his duties. 

3. That he is entitled, by the law of the State or for- 
eign country, of his appointment, to the possession of the 
estate of the ward; or must produce and file a certificate 
under the hand and seal of the clerk of the court having 
jurisdiction in the county of his residence, of the estates of 
persons under guardianship, or of, the highest court of such 
country, attested by a minister, consul, or viee-consul of the 
United States, resident in such country, that by the laws of 
such country, the applicant is entitled to the custody of the 
estate of his ward, without the appointment of any court. 
Upon such application, unless good cause to the contrary is 
shown, the court must make an order granting to such guard- 
ian leave to take and remove the property of his ward to the 
State or place of his residence, which is authority to him to 
sue for and receive the same in his own name for the use and 
benefit of his ward. 

pc § 4353. 349. Such order is a discharge of the ex- 

session: ecutor, administrator, local guardian, or other person in whose 
possesssion the property may be at the time the order is 
made, on filing with the court the receipt therefor of the for- 
eign guardian of such ward. 
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GENERAL AND MISCELLANEOUS PROCEEDINGS, 


SECTION. SECTION. 

4354 Defrauding ward, persons sus- 4360 Limitation of action for recoy- 
pected, examination. ery of property sold, 

4355 Removal and resignation of 4361 More than one guardian of the 
guardian, and surrender of person may be appointed, 
estate. i 4362 Power of judge at chambers. 

4356 Guardianship how terminated. 4863 Provisions of Code of Civil Pro- 

4857 New bond, when required. cedure to apply. 

4358 Guardian’s bond to be filed, 4364 Repealing and saving clause. 
action thereon. 4365 When act takes effect; March 12, 

4359 Limitation of action on guardi- 1884, 
an’s bond. 


§ 4354, s 50. Upon complaint made to him by any xxamination 
guardian, ward, creditor or other person interested in the suspected of 
estate or having a prospective interest therein as heir or ward, or, ete. 
otherwise, against any one suspected of having concealed, 
embezzled, or conveyed away any of the money, goods, or 
effects, or an instrument in writing belonging to the ward or 
to his estate, the probate court, or judge,-may cite such sus- 
pected person to appear before such court, and may ex- 
amine and proceed with him on such charge in the manner 
provided in this act with respect to persons suspected of 
and charged with concealing or embezzling the effects of a 
decedent. 

§ 4355. s 51. When the guardian, appointed either by removal ana 


‘ é resignation of 
the testator or a court, becomes insane or otherwise incapa- guardian and 


ble of discharging his trust or unsuitable therefor, or has estate, 
wasted or mismanaged the estate, or failed for thirty days 
to render an account or make a return, the probate court 
may, upon such notice to the guardian as the court. may 
require, remove him and compel him to surrender the 
estate of the ward to the person found to be lawfully en- 
titled thereto. Every guardian may resign when it appears 
proper to allow the same; and upon the resignation or re- 
moval of a guardian, as herein provided, the court may ap- 
point another in the place of the guardian who resigned or 
was removed. | : 
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§ 4856. s 52. The marriage of a minor ward termin- 
ates the guardianship of the person of such ward, but not the 
estate; and the guardian of an insane or other person may 
be discharged by the court, when it appears, on the applica- 
tion of the ward or otherwise, that the guardianship is no 
longer necessary. 

§ 4357. s 53. The court may require anew bond to be 
given by a guardian whenever such court deems it necessary, 
and may discharge the existing sureties from further liability, 
after due notice given as sucl? court may direct when it shall 
appear that no injury can result therefrom to those interested 
in the estate. 

§ 4358, s 54. Every bond given by a guardian must be 
filed and preserved in the office of the clerk of the probate 
court of the county; and in case of a breach of a condition 
thereof, may be prosecuted for the use and benefit of the 
ward or of any person interested in the estate. 

§ 4359. 3 55. No aetion can be maintained against the 
sureties on any bond given by a guardian, unless it be com- 
menced within three years from the discharge or re- 
moval of the guardian; but if at the time of such dis- 
charge the person entitled to bring such action is under 
any legal disability to sue, the action may be commenced 
at any time within one year after such disability is 
removed, 

§ 4360, 8s 56, No action for the recovery of any estate 
sold by a guardian can be maintained by the ward, or by 
any person claiming under him, unless it is commenced 
within three years next after the termination of the guard- 
ianship, or woen a legal disability to sue exists by reason 
of minority or otherwise, at the time when the cause of 
action accrues, within one year next after the removal 
thereof. 

§ 4861. 857. The court, in its discretion, whenever 
necessary, May appoint more than one guardian of any per- 
son subject to guardianship, who must give bond and be 
governed and liable in all respects as a sole guardian. 

§ 4862. 858. Any order appointing a guardian must be 
entered as, and become a decree of the court. The provis- 
ions of this act relative to the estates of decedents, so far as 
they relate to the practice in the probate courts apply to Bet 
ceedings under this Chapter. ta 


- 


GENERAL AND MISCELLANEOUS PROCEEDINGS. 555 


§ 4363. s 59. The general provisions of the Code of 

Civil Procedure relative to the qualification and justification 
of sureties on undertakings are hereby declared to apply to 
guardians appointed by the court, and to the bonds taken or 
to be taken from such guardians, and to the sureties on such 
bonds. 

 § 4864, 8 60. Chapter III. of Title XIV. of the Com- Provisions of 
piled Laws of Utah, entitled ‘‘Of the Proceedings in Probate sapere 
Courts,’’ and all amendments thereto, and Chapter II. of gepeating ana 
“‘An Act in relation to Guardian and Ward,”’ approved Feb-“*"'"* °!8"s* 
ruary 20th, 1880, are hereby repealed, saving and excepting 
all rights and rights of action which have acerued, or may 
accrue under or by virtue of any of the provisions hereby 
repealed. All proceedings commenced, and all orders and 
decrees made, by virtue of any of the provisions of any law 
referred to in this section before this act takes effect, shall 
be continued and shall be made to conform as far as practic- 
able to the provisions of this act. 

§ 4365. s 61. This act shall take effect and be in force when act 

on the first day of August, A. D. 1884. ee Rats 

_ [Approved, March 12, 1884. ] 
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PENAL CODE. 


PRELIMINARY PROVISIONS. 


AN ACT TO ESTABLISH A PENAL CODE, 


SECTION. SECTION, 
4366 Penal Code. 4377 Witness’ testimony may be read 
4367 When this act takes effect. against him on prosecution for 
4368 Not retroactive. perjury. 
4369 Construction of the Penal Code. 4878 ‘‘Crime’’? and ‘*publie offence’’ 
4370 Effect of the Code upon past of- defined. 
fences. 4379 Crimes, how divided. 
4371 Certain terms defined in the 4880 ‘‘Felony’’ and ‘*misdemeanor’’ 
senses in which they are used defined. 
in this Code. 4381 Punishment of felony, when not 
4372 What intent to defraud is suffi- otherwise prescribed, 
cient. 4382 Punishment of misdemeanor, 
4373 Civil remedies preserved. when not otherwise prescribed. 
4374 Authority of courts martial pre- 4383 To constitute crime, there must 
served. Courts of justice to be unity of act and intent. 
punish for contempts. 4384 Intent how manifested, and who 
4375 Of sections declaring crimes considered of sound mind. 
punishable; duty of court. 4385 Drunkenness no exeuse for 
4376 Punishments, how determined. crime; when it may be con- 
sidered, 


4386 This act, how cited. 


Bethe: § 4366. “*) Be it enacted, etc., That this act shall be 

Penal Code. known as ‘* The Penal Code of Utah.’’ 

When this act § 4367. °S*) This Code takes effect at twelve o’clock, 
noon, on the fourth day of March, eighteen hundred and 
seventy-six. 

Not retro- § 4368. °) No part of it is retroactive unless ex- 
pressly so declared. 
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§ 4369. (*) The rule of the common law that penal Construction 
statutes are to be strictly construed has no application to this Code. — 
Code; all its provisions are to be construed according to the 
fair import of their terms, with a view to effect its objects 
and to promote justice. 

§ 4870. “) Noact or omission commenced after twelve Effect of Code 
o’clock noon of the day on which this Code takes effect as a ofences.. 
law, is criminal or punishable, except as prescribed or 
authorized by this Code, or by some of the statutes then in 
force; or by some ordinance, county, city or precinct regulation 

; passed or adopted under such statutes and in force when this 

Code takes effect; any act or omission commenced prior to 

that time may he inquired of, prosecuted and punished in the 

same manner as if «this Code had not been passed. 

| § 4371. "* Whenever the terms mentioned in this Certain terms 


defined in the 
section are employed in the Penal Code, they are employed senses in 


which they are 
in the senses hereafter affixed to them, except where a dif- Q8¢'™ ""'s 
ferent sense plainly appears: 

1. The term ‘ wilfully,’? when applied to the intent 
with which an act is done or omitted, implies simply a pur- 
| pose or willingness to commit the act or make the omission 
| referred to. It does not require any intent to violate law or 

to injure another, or to acquire any advantage. 
| 2. The terms ‘‘negleet,’’ ‘‘negligence,’’ ‘* negligent’ 
and ‘* negligently,’’ imoprt a want of such attention to the 
nature or probable consequences of the act or omission as a 
prudent man ordinarily bestows in acting in his own concerns. 

3. The term ‘‘corruptly,’’ imports a wrongful design 
to acquire or cause some pecuniary or other advantage to the 
person guilty of the act or omission referred to, or to some 
: other person. 

4. ‘The terms ‘‘malice’’ and ‘‘maliciously,’’ import a 
wish to vex, annoy or injure another person, established either 
by proof or presumption of law. 

5. ~The term ** knowingly’? imports only a knowledge 
that the facts exist which bring the act or omission within 
the provisions of the Code. It does not require any know- 

ledge of the unlawfulness of such act or omission. 

6. The term ‘‘bribe”’ signifies any money, goods, right 
in action, property, thing of value or advantage, present or 
prospective, or any promise or undertaking to give any, 
asked, given or accepted, with a corrupt intent to influence, 


? 
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unlawfully, the person to whom it is given in his action, ee, 
or opinion in any public or official capacity. 

7. The word ‘vessel’? when used with reference to 
shipping, includes steamboats, canal boats, and every struc- 
ture adopted to be navigated from place to place. 

8. The term ‘signature’’ includes any name, mark, or 
sign written with the intent to authenticate any instrument or 
writing. . 

9. The term ‘*writing’’ includes both printing and writ- 
ing. 

10. The term ‘‘land’’ and the phrases ‘‘real estate’’ 
and ‘‘real property,’’ include lands, tenements and heredita- 
ments, and all rights thereto and interest therein. 

11. The term ‘*personal property’’ includes every de- 
scription of money, goods, chattels, effects, evidences of 
rights in action, and all written instruments by which any 
pecuniary obligation, right or title to property is created, ac- 
knowledged, transferred, increased, defeated, discharged or 
diminished and every right or interest therein. 

12. The word ‘‘property’’.includes personal and real 
property. E 

13. The word ‘*month’’ means a calendar month unless 
otherwise expressed, and the word ‘‘year’’ and also the abbre- 
viation **A. D.’’ is equivalent tothe expression ‘*year of our 
Lord.’’ 

14. The word ‘‘oath’’ includes ‘‘affirmation’”’ in all 
cases where an affirmation may be substituted for an oath; 
and in like cases the word ‘*swear’’ includes the word ‘‘affirm.”’ 
Every mode of oral statement under oath or affirnation is 
embraced in the term ‘‘testify,’’ and every written one, in 
the term ‘*depose.’’ 

15. When the seal of a court or public officer or officers 
is required by law to be affixed to any paper, the word ‘‘seal’’ 
includes an impression of such seal upon the paper alone, as 
well as upon wax or a wafer affixed thereto. 

16. The word ‘State,’’ when applied to the different 
parts of the United States, includes the District of Columbia . 
and the Territories, and the words ‘‘United States”’ may? in- 
clude the District and Territories. 

17. When the term ‘‘person’’ is used in this Code to 
designate the party whose property may be the subject of 
any offence, it includes this Territory, any State, govern- 


x 
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ment or county which may lawfully own any property within 
this Territory, and all public aad private corporations or joint 
associations; as well as individuals. 

18. The word ‘‘person’’ includes bodies politic and cor- 
porate. 

19. The singular number includes the plural, and the 
plural the singular. 

20. Words used inthe masculine gender comprehend, as 
well, the feminine and neuter. 

21. Words used in the present tense include the future, 
but exclude the past. 

22. The word ‘‘will’’ includes codicils. 

23. Words and phrases must be construed according 
to the context and the approved usage of the language; 
but technical words and phrases, and such others as may 
have acquired a peculiar and appropriate meaning in law, 
must be construed according to such peculiar and appropriate 
meaning. 

24. Words giving a joint authority to three or more 
public officers or other persons, are construed as giving such 
authority to a majority of them, unless it be otherwise ex- 
pressed in the act giving the authority. 

§ 4372, (%? Whenever, by any of the provisions of What intent to 
this Code, an intent to defraud is required in order to consti- suticient. 
tute any offence, it is sufficient if an intent appears to de- 
fraud any person, association or body politic or corporate 
whatever. 

§ 4373. (* The omission to specify or affirm in this civil remedies 
Code any liability to damages, penalty, forfeiture, or other ees 
remedy imposed by law and allowed to be recovered or en- 
forced in any civil action or proceeding, for any act or omis- 
sion declared punishable herein, does not affect any right to 
recover or enforce the same. 

§ 4374. ° This Code does not affect any power con- authority of 
ferred by law upon any court martial or other military au- preserved 
thority or officer, to impose or inflict punishment upon of- 
fenders; nor any power conferred by law upon any public 
body, tribunal, or officer, to impose or inflict punishment 
for a contempt. 

—§ 4875, (so) The seyeral sections of this Code which o5 getions 
declare certain crimes to be punishable as therein men- o¢¢lti7s 


crimes punish- 


nt 
tioned devolve a duty upon the court authorized to pass court." 
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sentence, to determine and impose the punishment pre- 


scribed. ‘ 
seekmenin § 4376. °") Whenever in this Code the punishment for 
mined. a crime is left undetermined between certain limits, the pun- 


ishment to be inflicted in a particular case must be deter- 
mined by the court authorized to pass sentence, within such 
limits as may be prescribed by this Code. 

Witness’ testi § 4377. (%) The various sections of this Code which 


mony may be 


ns, declare that evidence obtained upqn the examination of a 
srose 
cution for per- nherson as a witness cannot be received against him in any 
jury. y 
criminal proceedings, do not forbid such evidence being proved 
against such person upon any proceedings founded upon a 
charge of perjury committed in such examination. 
; § 4378. ““? A crime or public offence is an act com- 
Crime and : : ’ i ‘ Ree: 
public offence mitted or omitted in violation of a law forbidding or com- 
manding it, and to which is annexed, upon conviction, either 
of the following punishments: 
1. Death. 
2. Imprisonment. 
3. Fine. 
4. Removal from office; or, 
5. Disqualification to hold and enjoy any office of honor, 
trust or profit im this Territory. 
Griuea, how § 4379. (*) Crimes are divided into: 
divided. 
1. Felonies; and, 


2. Misdemeanors. 


o 


Felony and § 4380. °% A felony is a crime which is, or may be 

misdemeanor . ‘ . S A | 

defined. punishable with death, or by imprisonment in the penitentiary. 
Every other crime is a misdemeanor. 

Punishment - § 4381. () Except in cases where a different punish- 

ot felony 


when not = ment is prescribed by this Code, every offence declared to be 


otherwise pre- 


scribed. a felony is punishable by imprisonment in the penitentiary not 
exceeding five years. 
Punishment of § 4382. (8 Except in cases where a different eS 


misdemeanor 


when not ment is prescribed by this Code, every offence declared to be 


otherwise pre- ss , p: . p 4 : el ss 
“ee oe a’ misdemeanor is punishable by imprisonment in a county jail 
Amende eb, . . . 

18, 1878. not exceeding six months; or by a fine in any sum not less 


than three hundred dollars, or by both. 
T) constitute § 4383. (%®) In every crime or public offence there 


crime there 
must be unity must exist a union, or joint operation of act and intent, or 


of act and in- 
+ criminal negligence. 
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§ 4584. “* ‘The intent or intention is manifested by Intent, how 
‘ " “, manifestec 
the circumstances connected with the offence, and the sound 424 who con- 


mind and discretion of the accused. All persons are of sound round mind, 
mind who are neither idiots nor lunatics, nor affected with 
insanity. 

§ 4385. “ No act committed by a person while in a prankenness 
state of voluntary intoxication is less criminal by reason of tame 
his having been in such condition. But whenever the actual 
existence of any particular purpose, motive, or intent is a 
necessary element to constitute any particular species or 
degree of crime, the jury may take into consideration the wy)... it may 
fact that the accused was intoxicated at the time, in determin- ?¢ ¢o»*!4ere4 
ing the purpose, motive or intent with which he committed the 
act. 

§ 4386, “*) This act whenever cited, enumerated, re- ppisact how 
ferred to or amended, may be designated simply as the Penal “'’* 


Code, adding when necessary the number of the section. 


1 Rh dl Gap gl aa 


OF CRIMES AND PUNISHMENTS. 


; 


SECTION. SECTION. 
4887 Who are capable of committing 4388 Who are liable to punishment. 
crimes. 


§ 4387. ") All persons are capable of committing who are ea- 
crimes, except those belonging to the following classes: Patan 6 Cok 
1. Children under the age of seven years. ia RK 

2. Children between the ages of seven years and four- 
teen years in the absence of clear proof that at the time of 
committing the act charged against them they knew its 
wrongfulness. 

3. Idiots. 
4. Lunatics and insane persons. 
20 
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5. Persons who committed the act or made the omission 
charged, under an ignorance or mistake of fact which dis- 
proves any criminal intent. 

6, Persons who committed the act charged without being 
conscious thereof. 

7. Persons who committed the act or made the omission 
charged, through misfortune or by accident, when it appears 
that there was no evil design, intention, or culpable negligence. 

8. Married women (unless the crime be punishable with 
death) acting under the threats, command or coercion of 
their husbands. © ; 

%. Persons (unless the crime be punishable with death) 
who committed the act or made the omission charged under 
threats or menaces sufficient to show that they had reasonable 
cause to, and did believe their lives would be endangered if 
they refused. 

eee § 4388. (“The following persons are liable to punish- 


to punish- 


24 ment under the Jaws of this Territory: 


1. All persons who commit in whole or in part any 
crime within this Territory. 

2. All who commit larceny or robbery out of this Ter- 
ritory and bring to, or are found with, the property stolen, in 
this Territory. 

3. All who, being out of this Territory, cause or aid,’ 
advise and encourage, another person to commit a crime 
within this Territory and are afterwards found therein. 


a 
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kd doe ae 


OF PARTIES TO CRIME. 


SECTION, SECTION. 
4389 Classification of parties to crime. 4391 Who are accessories. 
4390 Who are principals. 4392 Punishment of accessories. 


§ 4389. (*) The parties to crimes are classified Bg: Sec 

1. Principals: and crime. 

2. Accessories. 

§ 4390. (* All persons concerned in the commission wo are 
of a crime, whether it be felony or misdemeanor, and ?""°?** 
whether they directly commit the aet constituting the offence, 
or aid and abet in its commission, or not being present, have 
advised and encouraged its commission, and all persons 
counseling, advising or encouraging children under the age of 
fourteen years, lunatics or idiots, to commit any crime, or 
who, by fraud, contrivance or force occasion the drunkenness 
of another for the purpose of causing him to commit any 
crime, or who, by threats, menaces, command or coercion 
compel another to commit any crime, are principals in any 
crime so committed. 

§ 4391. All persons, who after full knowledge Who are ac: 
that a felony has been committed, conceal it from the magis- 
trate, or harbor and protect the person charged with or con- 
victed thereof, are accessories. : 

§ 4392. 0% Except in cases where a different punish- p,nisnment 
ment is prescribed, an accessory is punishable by imprison-°! ““°e*°"** 
ment in the penitentiary not exceeding three years; or in the 
county jail, not exceeding one year; or by‘fine not exceeding 
one thousand dollars. 
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TiITtDe tak. 


OF CRIMES BY AND AGAINST THE EXECUTIVE POWER OF THE 


TERRITORY. 


SECTION, SECTION. 
4393 Acting in a public capacity with- 4399 Fraudulently presenting bills or 
out having qualified. claims to public officers for al- 
4394 Acts of officers de facto not lowance or payment. 
affected. 4400 Buying appointments to office. 
4395 Giving or offering bribes to exe- 4401 Taking rewards for deputation. 
cutive officers. 4402 Exercising functions of office 
4396 Asking or receiving bribes, wrongfully. 
4397 Resisting officers, 4403 Refusal to surrender books, etc., 
4398 Extortion. to successor, 
Acting ina § 4393. (*) Every person who exercises any of the 


blic capac e : . . : 
ty without. functions of a public office without having taken and filed the 


having quali- 


fied, oath of office, or without having executed and filed the re- 
quired bond, is guilty of a misdemeanor. 

Acts of officers § 4594. " The last section shall not be construed to 

affected. affect the validity of acts done by a person exercising the 


functions of a public office in fact, where other persons than 
himself are interested in maintaining the validity of such acts. 
Giving or § 4395. 0% Every person who gives or offers any 


offering - 3 . ri 5 s 

bribes to exe- bribe to any executive officer of this Territory, with intent to 

cutive officers. a ; <i Peer 
influence him in respect to any act, decision, vote, opinion or 


other proceeding as such officer, is guilty of a felony. 


Asking or re- § 4396. (% Every executive officer, or person elected 

bribes or appointed to an executive office, who asks, receives or 
agrees to receive, any bribe, upon any agreement or under- 
standing that his vote, opinion, or action upon any matter 
then pending, or: which may be brought before him in his 
official capacity, shall be influenced thereby, is guilty of 
felony. 

Resisting § 4397. “) Every person who attempts, by means of 


any threat or violence, to deter or prevent an executive officer 
from performing any duty imposed upon such officer by law, 
or who knowingly resists, by the use of force or violence, 
such officer in the performance of his duty, is punishable by 
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fine not exceeding one thousand dollars and imprisonment in 
the county jail not exceeding one year. 

§ 4398. “) Every executive officer who asks _ or Pxtortion. 
receives any emolument, gratuity, or reward, or any promise 
thereof, excepting such as may be authorized by law, for 
doing any official act, is guilty of a misdemeanor. 

§ 4399. (%) Every person who with intent to defraud, Fraudulently 
presents for allowance or for payment to any county court, bilis'o¢ ‘aims 
auditor of public accounts, city council, or other officer au- cers Tor allow. 
thorized to allow or pay the same if genuine, any false or ™ee’ 
fraudulent claim, bill, account, voucher, or writing, is guilty 
of a misdemeanor. 

§ 4400. °™) Every person who gives or offers any Buying ap 
gratuity or reward, in consideration that he or any other per-bnice  ” 
son shall be appointed to any public office, or shall be per- 
mitted to exercise or discharge the duties thereof, is guilty of 
a misdemeanor. 

§ 4401. 0%) Every public officer, who, for any gratuity Taking re 
or reward, appoints another person to a public office, or pre- deputation. 
sents another person to exercise or discharge any of the duties 
of his office, is punishable by a fine not exceeding one thous- 
and dollars. 

§ 4402. 0% Every person who wilfully and knowingly Bxereising | 
intrudes himself into any public office to which he has not pitee wrong: 
been elected or appointed, and every person who, having been 
an executive officer, wilfully exercises any of the functions 
of his office after his term has expired and a successor has 
been elected or appointed, and has qualified, is guilty of a 
misdemeanor. 

§ 4403. “) Every officer whose office is abolished by refusal to 


surrender 


law, or who, after the expiration of the time for which he books, ete., to 
‘ x successor, 
may be appointed or elected, or after he has resigned or been 

legally removed from office, wilfully or unlawfully withholds 


or detains from his successor or other person entitled thereto 


the records, papers, documents, or other writing appertaining 


or belonging to his office, or mutilates, destroys, or takes 


away the same, is guilty of a felony. 
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OF CRIMES AGAINST PUBLIC JUSTICE. 


CHAPTER I. Bribery and corruption. 

Cuapren If, Rescues. 

Cuarrer IIL. Escapes and aiding therein. 

Cuarter IV. Forging, stealing, mutilating and falsifying judicial and 
public records and documents. 

CHAPTER V. Perjury and subornation of perjury. 

CuarpTer VI. Falsifying evidence. 

CuaptTer VII. Other offences against public justice. 

Cuaprer VIII. Conspiracy. 


CHAPTER I. 


BRIBERY AND CORRUPTION, 


SECTION. SECTION. 

4404 Giving bribes to judges, jurors, 4408 Misconduct of jurors, referees, 
referees, etc. etc. 

4405 Receiving bribes by judicial offi- 4409 Justice or constable purchasing 
cers, jurors, etc. judgment. 

4406 Extortion. 4410 Officers to forfeit and be dis- 

4407 Improper attempts to influence qualified from holding office. 


jurors, referees, ete. 


§ 4404. “) Every person who gives or offers to give a 
bribe or attempts corruptly to influence any judicial officer, 
juror, referee, arbitrator, or umpire, or to any person who 
may be authorized by law to hear or determine any question 
or controversy, with intent to influence his vote, opinion, or 
decision upon any matter or question which is or may be 
brought before him for decision, is guilty of a felony. 

§ 4405. “8 Every judicial officer, juror, referee, arbi- 


dicial oilicers, trator or umpire, and every person authorized by law to hear 


jurors, etc. 


or determine any question or controversy, who asks or re- 


BRIBERY AND CORRUPTION. 567 


ceives, or agrees to receive, any bribe, upon any agreement 
or understanding that his vote, opinion or decision upon any 
matter or question which is or may be brought before him 
for decision, shall be influenced thereby, is guilty of a 
felony. 

§ 4406. (%) Every judicial officer who asks or receives rxtortion. 
any emolument, gratuity or reward, or any promise thereof, 
except such as may be authorized by law, for doing any 
official act, is guilty of a misdemeanor. 

§ 4407. “%) Every person who corruptly attempts tO Improper at- 
influence a juror, or any person summoned or drawn as a tiuence jurors, 
juror, or chosen as an arbitrator or umpire, or appointed PIRI it 
referee, in respect to his verdict in, or decision of, any cause 
pending or about to be brought before him, is guilty of a mis- 
demeanor. 

§ 4408. “Every juror or person drawn or summoned Misconduct of 
as a juror, or chosen arbitrator or umpire or appointed ref- poe, ee 
eree who either: 

1. Makes any promise or agreement to give a verdict 

or decision for or against any party: or, 
2. Wilfully and corruptly permits any communication 
to be made to him, or receives any book, papers, instrument 
or information relating to any cause pending before him, ex- 
cept according to the regular course of proceedings upon the 
trial of such cause, is punishable by fine not exceeding one 
thousand dollars, or by imprisonment in the penitentiary not 
exceeding one year. 

§ 4409. “ Every justice of the peace or constable of Justice or con- 
the same precinct, who purchases or is interested in the pur- chasing Jud 
chase of any judgment or part thereof, on the docket of, or 
on any docket in possession of such justice, is guilty of a 
misdemeanor. 

§ 4410. “8 Every officer convicted of any crime de- opicers to fo x 
fined in this Chapter, in addition to the punishment pre-‘°°"* 

scribed, forfeits his office. 


% 
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Cuaprrer I. 
RESCUES. 
SECTION, SECTION. 
4411 Rescuing prisoners, punishment 4412 Retaking goods from custody of 
for. oflicers. 


§ 4411. “Every person who rescues or attempts to 
rescue, or aids another person in rescuing or attempting to’ 
rescue, any prisoner from any prison, or from any officer or 
person having him in lawful custody, is punishable as follows: 

1. If such prisoner was in custody upon a conviction of 
felony punishable with death, with imprisonment in the peni- 
tentiary not less than one nor more than five years. 

2. If such prisoner was in custody upon a conviction of 
any dther felony, by imprisonment in the penitentiary not less 
than six months nor more than one year. 

3. If such prisoner was in custody upon a charge of 
felony, by fine not exceeding five hundred dollars or by im- 
prisonment in the county jail not exceeding one year or by 
both. 

4. If such prisoner was in custody. otherwise than upon 
a charge or conviction of felony, by a fine in any sum less 
than three hundred dollars or imprisonment in the county 
jail not exceeding six months, or by both. 

§ 4412, (%) Every person who wilfully injures or 
destroys, or takes or attempts to take, or assists any person 
in taking or attempting to take, from the custody of any of- 
ficer or person, any personal property which such officer or 
person has in charge under any process of law, is guilty of a 
misdemeanor. : 
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Cuaprer III. 


ESCAPES AND AIDING THEREIN. 


SECTION. SECTION. 
4413 Officers suffering convicts to es- 4415 Carrying into prison things use- 
cape, ful to aid in an escape. 


4414 Assisting prisoners to escape. 


§ 4413. “) Every keeper of a prison, sheriff, deputy onicers sutter- 
sheriff, constable or jailor, or person employed as a guard, eseape. 
who fraudulently contrives, procures, aids, connives at or 
voluntarily permits the escape of any prisoner in custody, is 
punishable by imprisonment in the penitentiary not exceeding 
three years, and by fine not exceeding one thousand dollars. 

§ 4414. “% Every person who wilfully assists any assisting 
prisoner confined in any prison, or in the lawful custody of any Bstape. ° 
officer or person to escape, or in an attempt to escape from 
such prison or custody, is punishable as provided in the pre- 
ceding section. 

§ 4415, “) Every, person who carries or sends intQ a Carrying into 
prison anything useful to aid a prisoner in making his escape, hterul to aid: 
with intent thereby to facilitate the escape of any prisoner’ 
confined therein, is punishable as provided in section forty- 


eight. (1) 


(1) Sec. 48, here referred to, is the preceding § 4413. 
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CHAPTER IV. 


FORGING, STEALING, MUTILATING AND FALSIFYING JUDICIAL AND PUBLIC 


RECORDS AND DOCUMENTS. 


S¥CTION. SECTION, 

4416 Larceny, destruction, etc., of 4417 Larceny, destruction, etc., of 
records by officers having them records by other persons. 
in custody. 4418 Offering false or forged instru— 


ments to be filed of record. 


Larceny, de § 4416. OS) Every officer having the custody of any 


of records by" record, map, or book, or of any paper or proceeding of any 

ing them in court, filed or deposited in any public office, or placed in his 
hands for any purpose, who is guilty of stealing, wilfully 
destroying, mutilating, defacing, altering or falsifying, re- 
moving or secreting the whole or any part of such record, 
map, book, paper, or proceeding, or who permits any other 
person so to do, is guilty of felony. 

Larceny, de. § 4417. “Every person not an officer such as is re- 

of accords >y ferred to in the preceding section, who is guilty of any of the 
acts specified in that section is punishable by imprisonment 
in the penitentiary not exceeding three years, or in a county 
jail not exceeding one year, or by a fine not exceeding one 
hundred dollars or by both. 

Offering talse . § 4418. 98) Every person who knowingly procures or 

instruments to offers any false or forged instrument, to be filed, registered 

record. or recorded in any public office within this Territory, which 
instrument, if genuine, might be filed, or registered, or 
recorded under any law of this Territory or of the United, 
States, is guilty of felony. 


PERJURY AND SUBORNATION OF PERJURY. OS | 


CHAPTER Y. 


PERJURY AND SUBORNATION OF PERJURY. 


SECTION. SECTION. 
4419 Perjury defined. 4424 Witness’ knowledge of material- 
4420 Oath defined. ity of his testimony not neces- 
4421 Oath of office. sary. 
4422 Irregularity in administering. 4425 Making deposition, etc., when 
4423 Incompetency of witness no de- deemed complete. 

fense. 4426 Punishment of perjury. 


4427 Subornation of perjury. 


§ 4419. “*) Every person who, having taken an oath perjury ae 
that he will testify, declare, depose, or certify truly before’ 
any competent tribunal, officer, or person, in any of the cases 
in which such an oath may by law be administered wilful- 
ly and contrary to such oath, states as true any material 
matter which he knows to be false, is guilty of perjury. 

§ 4420. “) The term ‘‘oath’’ as used in the last sec- Oath defined, 
tion, includes an affirmation, and every other mode au- 
thorized by law of attesting the truth of that which is 
stated. 

§ 4421. |. So much of an oath of office as relates to oath of onice. 
the future performance of official duties is not such an oath 
as is intended by the two preceding sections. 

§ 4422. 987) It is no defense toa prosecution for Per- Irregularity 
jury that the oath fas administered or taken in an irregular ing. 
manner, 

§ 4423, () It is no defense to a prosecution for per- Incompetency 
jury that the accused was not competent to give the testi-detense. — 
mony, deposition, or certificate of which falsehood is alleged. 

It is sufficient that he did give such testimony or make such 
deposition, or certificate. 

§ 4424. 4 It is no defense to a prosecution for per- witness’ 
jury that the accused did not know the materiality of the muienalerot 
false statement made by him; or that it did not, in fact, af- Paiaaseni 
fect the proceeding in or for which it was made. It is sufhi- 
cient that it was material, and might have been used to affect 
such proceeding. 

§ 4425. (9 The making of a deposition or certificate Marine dane: 

_ is deemed to be complete, within the provisions of this Chap- when deemée 
_ ter, from the time when it is delivered by the accused to any — Ree 
* J 


san 
aa 
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other person with the intent that it be uttered or published 
as true. 

§ 4426. (“Perjury is punishable by imprisonment 
in the penitentiary not less than one nor more than ten 
years. 

§ 4427. ““? Every person who wilfully procures an- 
other personto commit perjury is guilty of subornation of 
perjury, and is punishable in the same manner as he would be 
if personally guilty of the perjury so procured, 


CuapTrer VI. 
FALSIF YING EVIDENCE, 


SECTION. SECTION. 

4428 Offering false evidence. 4430 Bribing witnesses, 

4429 Preventing or dissuading wit- 4431 Taking or offering to take bribes 
ness from attending. 

§ 4428. (OS) Every person who upon any trial, proceed- 
ing, inquiry, or investigation whatever, authorized or permitted 
by law, offers in evidence, as genuine or true any book, paper, 
document, record, or other instrument in writing, knowing 
the same to have been forged or fraudulently altered or ante- 
dated, is guilty of felony. 

§ 4429, O% Every person who wylfully prevents or 
dissuades any person who is or may become a witness, from 
attending upon any trial, proceeding, or inquiry authorized 
by law, is guilty of a misdemeanor. 

§ 4430. ¢%) Every person who’ gives or offers, or 
promises to give, to any witness, or person about to be called 
as a witness, any bribe, upon any understanding or agreement 
that the testimony of such witness shall be thereby influenced, 
or who attempts by any other means fraudulently to induce 
any witness to give false, or to withhold true, testimony, is 
guilty of a misdemeanor. 

4431, 0) Every person who is a witness, or is about 
to be called as such, who receives or offers to receive any 
bribe, upon any understanding that his testimony shall be 
influenced thereby, or that he will absent himself from the 
trial or proceeding upon which his testimony is_ rogers, is 
guilty of a misdemeanor. 


OTHER OFFENCES AGAINST PUBLIC 


JUSTICE, © 


Cuapter VII. 


OTHER OFFENCES AGAINST PUBLIC 


SECTION. 

4432 Officers refusing to receive or 
arrest parties charged with 
crime. 


4433 
4434 


. 4435 
4436 


4437 
4438 


4439 
4440 


Delaying to take person arrested 
before magistrate, 

Making arrest, etc., without law- 
ful authority. 

Inhumanity to prisoners. 

Resisting public officers in the 
discharge of their duties. 

Assaults, etc., by officers under 
color of authority. 

Refusing to aid officers in arrest, 
etc. 

Compounding crimes. 

Debtor fraudulently concealing 
his property. 


§ 4432, as 


JUSTICE, 


SECTION, 


4441 Defendant fraudulently conceal- 
ing his property. 
4442 Common barratry defined, how 


punished. 

What proof is required. 

Grand juror acting after chal- 
lenge has been allowed. 


4443 
4444 
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4445 Disclosing fact of indictment or 
presentment having been found 
or made, 

4446 Grand juror <disclosing what 
transpired before the grand jury 

4447 Omission of duty by public of- 


ficer. 
Commission of prohibited acts 
when no penalty is prescribed. 


4448 


constable, or other peace officer, who wilfully refuses to 
receive or arrest any person charged with a criminal offence, ¥'t crime. 
is punishable by fine not exceeding one thousand dollars, and 
imprisonment in the county jail not exceeding one year. 


§ 4433, ae) 


ing arrested any person upon a criminal charge, who wilfully 
delays to take such person before a magistrate having juris- trate. 
diction to take his examination, is guilty of a misdemeanor. 
§ 4434. (“) Every public officer, or person pretending Making ar- 
to be a public officer, who under the pretense or color of any 
process or other legal authority, arrests any person or detains 
him against his will, or seizes or levies upon any property, or 
dispossesses any one of any lands or tenements, without a 
regular process or other lawful authority therefor, is guilty 
of a misdemeanor. 


§ 4435, (0 


inhumanity or oppression toward any prisoner under his care 
or in his custody, is punishable by fine not exceeding one 
thousand dollars or by imprisonment in the county jail not 
exceeding one year. 


Every sheriff, coroner, keeper of a jail, Ofticers refus. 


ing to receive 
or arrest par- 
ties charged 


Every public officer or other person, hav- yelaying to 


take persons 
arrested be- . 
fore a magis- 


rests, etc,, 
without law- 
ful authority. 


Every officer who is guilty of wilful tnumanity to 


prisoners. 
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lic officers in 
the discharge 
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Assault, etc., 
by officers 


under color of xuthority. without lawful necessity, assaults or beats any 


authority. 
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§ 4436, ("Every person who wilfully resists, delays, 
or obstructs any public officer, in the discharge or attempt to 
discharge any duty of his office, when no other punishment is 
prescribed, is punishable by fine not exceeding one thousand 
dollars, or by imprisonment in the county jail not exceeding 
one year, or by both. 


§ 4437. (%) Every public officer who, under color of 


person, is punishable by fine not exceeding one thousand 
dollars, or by imprisonment in the county jail not exceeding 
one year. 

§ 4438. (Every male person above eighteen years of 
age who neglects or refuses to join the posse comatatus or power 
of the county, by neglecting or refusing to aid and assist in tak- 


ing or arresting any person against whom there may be issued 


any process, or by neglecting to aid and assist in retaking any 
person who, after being arrested or confined, may have 
escaped from such arrest or imprisonment, or by neglecting 
or refusing to aid and assist in preventing any breach of the 
peace, or the commission of any criminal offence, being 
thereto lawfully required by any sheriff, deputy sheriff, 
coroner, constable, judge, or justice of the peace, or other 
officer concerned in the administration of justice, is punishable 
by fine of not exceeding one hundred dollars. 

§ 4439. (9) Every person who, having knowledge of 
the actual commission of a crime, takes money or property 
of another, or any gratuity or reward, or any engagement or 
promise thereof, upon any agreement or understanding to 
compound or. conceal such crime, or to abstain from any 
prosecution thereof, or to withhold any evidence thereof, 
except in the cases provided for by law, in which crimes may 
be compromised by leave [of] court, is punishable as follows: 

1. By imprisonment in the penitentiary not exceeding 
five years, or in a county jail not exceeding one vear, where 
the crime was punishable by death or imprisonment in the 
penitentiary for life. 


2. By imprisonment: in the penitentiary not exceeding © 


three years, or in the county jail not exceeding six months, 
where the crime was punishable by imprisonment in the peni- 
tentiary for any other term than for life. 

3. By imprisonment in the county jail not dine 


s ‘ 


he 
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six months, or by fine not exceeding one hundred dollars 
where the crime was a misdemeanor. 

§ 4440. “) Every debtor who fraudulently reMOVes Debtor 
his property or effects out of this Territory, or fraudulenty concealing’ hie 
sells, conveys, assigns or conceals his property with intent to ‘ 
defraud, hinder or delay his creditors of their rights, claims 
or demands, is punishable by imprisonment in the county jail 
not exceeding one year, or by fine not exceeding one thousand 
dollars, or by both. 

§ 4441. 0 Every person against whom an action is Defendant 
pending, or against whom a judgment has been rendered for concealing ‘his 
the recovery of any personal property, who fraudulently con- eae 
ceals, sells or disposes of such property, with intent to hinder, 
delay or defraud the person bringing such action or receiving 
such judgment, or with such intent removes such property 
beyond the limits of the county in which it may be at the 
time of the commencement of such action or the rendering of 


‘such judgment, is punishable as provided in the preceding 


section. 
§ 4442. Common barratry is the practice of ex-Common bar 


a, 8 ° «8 J * ratry defined, 
citing groundless judicial proceedings, and 1s punishable by bow panishea. 
“ As amended 


imprisonment in the county jail not exceeding six months, February 18, 
or by a fine in any sum less than three hundred dollars, or by” 
both. 

§ 4443, ( No person can be convicted of common ee 
barratry except upon proof that he has excited suits or pro- 
ceedings at law in at least three instances, and with a corrupt 
and malicious intent to yex and annoy. 

§ 4444, %) Every grand juror who, with knowledge Grand juror 


2 ; > acting after 
that a challenge interposed against him by a defendant has challenge has 


been allowed, is present at or takes part or attempts to take ioNaatee 
part in the consideration of the charge against the defendant 
who interposed the challenge, .or the deliberations of the 
grand jury thereon, is guilty of a misdemeanor. 
§ 4445, 0% Every grand juror, district attorney, clerk, pisciosing 


. : * 7 : : 5 indict - 
judge or other officer, who, except by issuing or in executing Mentor pre. 


: wo . ant t 
a warrant of arrest, wilfully discloses the fact of a present- having been 


ment of an indictment having been made for a felony, until ae 
the defendant has been arrested, is guilty of a misdemeanor. 

§ 4446, () Every grand juror who, except when re- 
quired by a court, wilfully discloses any evidence adduced 


before the grand jury, or anything which he himself or any 
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- 


Grand juror other member of the grand jury may have said, or in what 
disclosing : 

what trans. manner he or any other grand juror may have yoted on a 
pired belo od yh : A 

the grand matter before them, is guilty of a misdemeanor. 


Omission of | § 4447. (%) Every wilful omission to perform any 
uty by public . . p 5 
ollicers. duty enjoined by law upon any public officer, or person hold- 


ing any public trust or employment, where no special pro- 
vision shall have been made for the punishment of such de- 
linquency, is punishable as a misdemeanor, 

Commission § 4448. () When the performance of any act‘is pro- 


f prohibited oa 8 . ° 
acts when no hibited by any statute, and no penalty for the violation of 


is penalty 


prescribed. such statute is imposed in any statute, the doing of such act 
is a misdemeanor. 


Cuapter VIII. 


CONSPIRACY, 


SECTION. SECTION. 
4449 Criminal conspiracy defined and 4450 No other conspiracies punisha— 
punishment fixed. ble criminally. 
4451 Overt act, when necessary. 
? 

rare § 4449. 0%) Tf two or more persons conspire: 
Criminal con- : F 
ily Ms 1. To commit any crime; or, 
| how eae ate 2. Falsely and maliciously to indict another for any 


crime, or to procure another to be charged or arrested for 
any crime; or, 

3. Falsely to move or maintain any suit, action or pro- 
ceeding; or, ; 

4, To cheat and defraud any person of any property 
by any means which are in themselves criminal, or by any 
means which, if executed, would amount to a cheat, or to 
obtaining money or property by false pretenses; or, 

5. To commit any act injurious to the public heaith, to 
public morals, or to trade or commerce, or for the perversion 
or obstruction of justice or the due administration of the laws: 


‘ 


, a5) No conspiracies, other than those enumer- No other con- 
Spiracies pun- 
Reeveting section are punishable criminally. ishable crim- 


—— 


Si 51. ™) No agreement, except to commit a felony pare act, 
when neces 
the person of another, or to commit arson, or burglary, sary. 
am ants to a conspiracy, unless some act, besides such agree- < 
7 _ ment, be done to effect the object thereof, by one or more of } 
_ the oe to such agreement. | 


ane ; 
ibs: 


bd | 
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LITLE Vitiors 


OF CRIMES AGAINST THE PERSON, 


CHAPTER I. Homicide. 

CuaPpTreR II. Mayhem. 

CuaPTeR IIL. Kidnapping. 

‘HAPTER IV, Robbery. 

‘HAPTER = V. Attempts to kill. 

‘HAPTER VI. Assaults with intent to commit felony, other than 
assaults with intent to murder, 


~~ A 


‘uapTeR VIL. Duels and challenges. 
‘HAPTER VIII. False imprisonment. 
MAPTER IX. Assault and battery. 
"HAPTER . X, Libel. 


yay a 


CHAPTER I. 


HOMICIDE. 
SECTION. ‘ SECTION. 
4452 Murder defined. 4459. Excusable homicide. 
4453 Malice defined. 4460 Justifiable homicide by public 
4454 Degrees of murder. officers. 
4455 Punishment of murder. 4461 Justifiable homicide by other 
4456 Manslaughter defined, voluntary persons, 


and involuntary manslaughter. 4462 Bare fear not to justify killing. 
4457 Punishment of mayslaughter. 4463 Justifiable and excusable homi- 
4458 Deceased must die within a year cide not punishable. 

and a day. 

§ 4452. 0") Murder is the unlawful killing of a human 
being with malice aforethought. 

§ 4453. () Such malice may be expressed or implied. 
It is express when there is manifested a deliberate intention 
unlawfully to take away the life of a fellow creature. It is 
implied when no considerable provocation appears, or when 
the circumstances attending the killing show an abandoned or 
malignant heart. 


(*) These titles are not numbered consecutively on the enrolled bill > 


| 
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§ 4454. ™ Every murder perpetrated by poison, lying Degrees of 
in wait, or any other kind of wilful, deliberate, malicious, 
and premeditated killing; or committed in the perpetration 
of, or attempt to perpetrate, any arson, rape, burglary, or 
robbery, or perpetrated from a premeditated design, unlaw- ° 
fully and maliciously to effect the death of any other human 
being, other than him who is killed; or perpetrated by any 
act greatly dangerous to the lives of others, and evidencing a 
depraved mind, regardless of human life, is murder in the 
first degree; and any other homicide committed under such 
circumstances as would have constituted murder at common 
law, is murder in the second degree. 

§ 4455. 0%) Every person guilty of murder in the first punishment 
degree shall suffer death, or, upon the recommendation of the oe aes 
jury, may he imprisoned, at hard labor in the penitentiary for 
life, at the discretion of the court, and every person guilty of 
murder in the second degree shall be imprisoned at hard labor 
in the penitentiary for not less than five, nor more than fif- 
teen years. 

§ 4456. (”) Manslaughter is the unlawful killing of a Manslanghtar 
human being, without malice. It is of two kinds: 

1. Voluntary, upon asudden quarrel or heat of passion. yoiuntary and — 

2. Involuntary, in the commission of an unlawful vt, uesainaetean 
not amounting to felony; or in the commission of a lawful 
act which might produce death, in an unlawful manner, or 
without due caution and circumspection. 

§ 4457. °) Voluntary manslaughter is punishable by »,,,isnment of 
imprisonment in the penitentiary not exceeding five years; ™™*l@ushter 
involuntary manslaughter is punishable by imprisonment’ in 
the county jail not exceeding one year. ; 

§ 4458. (™) To make the killing either murder or man- peceasea 
slaughter, it is requisite that the party die within a year and ape Hohe 
a day after the stroke received or the cause of death ad- brik 
ministered; in the computation of which the whole of the 


day on which the act was done shall be reckoned the first. 


§ 4459. (8) Homicide is excusable in the following pxcusabie 
; Hi homicide. 

cases: 

1. When committed by accident and misfortune, in do- 
ing any lawful act by lawful means, with usual and ordinary 
caution and without any unlawful intent. : 

2 When committed by accident and misfortune, in the 
heat of passion, upon any sudden and sufficient provocation, 
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or upon a sudden combat, when no undue advantage is: taken, 
nor any dangerous weapon used, and when the killing is not 
done ina cruel or unusual manner. 

§ 4460. “” Homicide is justifiable when committed by 
public officers and those acting by their command in their aid 
and assistance, either: 

1. In obedience to any judgment of a competent court; 
or, 

2. When necessarily committed in overcoming actual 
resistance to the execution of some legal process, or in the 
discharge of any other legal duty; or, 

3. When necessarily committed in retaking felons who 
have been rescued or have escaped, or when necessarily com- 
mitted in arresting persons charged with felony, and who are 
fleeing from justice or resisting such arrest. 

§ 4461. °) Homicide is also justifiable when commit- 
ted by any person in either of the following cases: 

1. When resisting any attempt to murder any person, 
or to commit a felony, or todo some great bodily injury upon 
any person; or, 

2. Whencommitted in defense of habitation, property, 
or person, against one who manifestly intends or endeavors, 
by violence or surprise, to commit a felony, or against one 
who manifestly intends and endeavors, in a violent, riot- 
ous or tumultuous manner, to enter the habitation of an- 
other for the purpose of offering violence to any person 
therein; or, 


3. When committed in the lawful defense of such per- 
son, or of a wife or husband, parent, child, master, mistress, 
or servant of such person, when there is reasonable ground 
to apprehend a design to commit a felony or to do some great 
bodily injury, and imminent danger of such design being ac- 
complished; but such person, or the person in whose behalf 
the defense was made, if he was the assailant or engaged in 
mortal combat, must really and in good faith have en- 
deavored to decline any further struggle before the homicide 
was committed; or in a sudden heat of passion caused by the 
attémpt of any such offender to commit a rape upon his wife, 
daughter, sister, mother or other female relation or depend- 
ent, or to defile the same, or when the defilemeas ips actually 
been committed; or, . 


—— 
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_4. When necessarily committed in attempting, by law- 
ful ways and means, to apprehend any person for any felony 
committed, or in lawfully suppressing any riot, or in lawfully 
keeping and preserving the peace. 

§ 4462. °*) <A bare fear of the commission of any Of gare fear not 
the offences mentioned in subdivisions two and three of the ej" 
preceding section, to prevent which homicide may be lawfully 
committed, is not sufficient to justify it. But the cireum- 
stances must be sufficient to excite the fears of a reasonable 
person, and the party killing must have acted wholly under 
the influence of such fears. 

§ 4463. “) The homicide appearing to be justifiable Justifiable 


or excusable, the person indicted must, upon his trial, be fully homicide not 
5 . 
acquitted and discharged. 


CHAPTER II. 


MAYHEM. 
SECTION. SECTION. 
4464 Mayhem defined. 4465 Mayhem, how punishable. 


§ 4464, %) Every person who unlawfully and mali- Mayhem 
ciously deprives a human being of a member of his body, or 
disables, or renders it useless, or who cuts out or disables the 
tongue, puts out an eye, slits the nose, ear, or lip, is guilty of 
mayhem. 


§ 4465. °°) Mayhem is punishable by imprisonment in Mayhem how 
punishable. 


the penitentiary not exceeding ten years. 
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Cuaptrer III. 


KIDNAPPING. 

SECTION. SECTION. 

4466 Kidnapping defined. 4467 Punishment of kidnapping. 
Kidnapping § 4466, © Every person who forcibly steals, takes, 
efined. . 


or arrests any person in this Territory, and carries him into 
another country, State, or county, or who forcibly takes or 
arrests any person, with a design to take him out of this Ter- 
ritory without having established a claim according to the 
laws of the United States, or of this Territory, or who hires, 
persuades, entices, decoys or seduces by false promises, mis- 
representations, or the like, any person to go out of this . 
Territory, or to be taken or removed therefrom, forthe pur- 
pose and with the intent to sell such person into slavery or 
_ involuntary servitude, or otherwise to employ him for his own 
use, or to the use of another, without the free will and con- 
sent of such persuaded person, is guilty of kidnapping. 
Punishment § 4467. ree Kidnapping is punishable by imprisonment 
in the penitentiary, not less than one nor more than ten years. 


CuartTer IV. ‘ 


ROBBERY. 
SECTION. SECTION. oe, 
4468 Robbery defined. 4469 Punishment of robbery. 
Robbery de- § 4468. ©) Robbery is the felonious taking of per- 
ned, : 


sonal property in the possession of another, from his person, 
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or immediate presence, and against his will, accomplished by 


means of force or fear. : 
§ 4469. “) Robbery is punishable by imprisonment in Punishment of 


. . robbery. 
the penitentiary, not less than one year nor more than ten 
years. 


CHAPTER V. 


ATTEMPTS TO KILL. 


SECTION. SECTION. 
4470 Administering poison; punish- 4471 Assault with intent to commit 
ment for. murder. 


§ 4470. “%) Every person who, with intent to kill, ad- \aministering 


poison, 


ministers, or causes or procures to be administered to another pee 
any poison or other: noxious or destructive substance or ‘*™ 
liquid, but by which death is not caused, is punishable by im- 
prisonment in the penitentiary, not less than five years. 


§ 4471. ( Every person who assaults another with Assault with 
intent to Com- 


intent to commit murder, is punishable by imprisonment. in mit murder. 
the penitentiary, not less than one nor more than ten years. 


Cuarrer VI. 


ASSAULTS WITH INTENT TO COMMIT FELONY, OTHER THAN ASSAULTS WITH 
INTENT TO MURDER, 


SECTION. SECTION. 
4472 Assault with intent to commit 4473 Other assaults. 
rape, etc. 4474 Administering stupefying drugs, 


§ 4472, (2 Every person who assaults another with Assault with 
intent to com- 


intent to commit rape, the infamous crime against nature, mit rape, ete. 


* 
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mayhem or robbery, is punishable by imprisonment in the 
penitentiary not less than one nor more than ten years. 

§ 4473. “) Every person who 1s guilty of an assault, 
with intent to commit any felony, except an assault with in- 
tent to commit murder, the punishment for which assault is 
not prescribed by the preceding section, is punishable by im- 
prisonment in the penitentiary not exceeding five years, or in 
a county jail not exceeding one year, or by fine not exceeding 
three hundred dollars, or by both. . 

§ 4474. () Every person guilty of administering to 
another any chloroform, ether, laudanum or other narcotic, 
anesthetic or intoxicating agent, with intent thereby to enable 
or assist himself or any other person to commit a felony, is 
guilty of felony. 


Cuaprer VII. 


DUELS AND CHALLENGES. 


SECTION. SECTION. 
4475 Duel defined. 4478 Punishment for sending or ac- 
4476 Punishment for fighting a duel, cepting challenge to fight a 
when death ensues. duel and for posting for not 
4477 Punishment for fighting a duel fighting, etc. 
although death does not ensue. 4479 Duties of officers to prevent 
duels. 


4480 Witness’ privilege. 


§ 4475. (™ A duel is any combat with deadly weapons 
fought between two or more persons, by previous agreement 
or upon a previous quarrel. 

§ 4476. OD) Every person guilty of fighting any duel, 
from which death ensues within a year and a day, is guilty of 
murder in the first degree. 

§ 4477. Every person guilty of fighting any duel, 
although no death or wound ensues, is punishable by im- 
prisonment in the penitentiary not exceeding one year. 

§ 4478. ) Every person guilty of sending or accept- 
ing a challenge to fight a duel, or who acts as a second therein, 


_or who posts or publishes another for not fighting a duel, or 
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for not sending or accepting a challenge to fight a duel, or Vanishment 
a) os) 5 for sending or 


who uses any reproachful or contemptuous language, verbal, accepting 


written or printed, to or censuring another for not sending Paiva duel 


ing for not 


or accepting a challenge to fight a duel, or with intent to pro- fh ie tte, 
voke a duel, is guilty of a misdemeanor. 

§ 4479. ) Every judge, justice of the peace, shoriil, Duties $f od 
or other officer bound to preserve the public peace, who has vent duels. 
knowledge of the intention on the part of any persons to fight 
a duel, and who does not exert his official authority to arrest 
the party and prevent the duel, is punishable by fine not ex- 
ceeding five hundred dollars. 


4480. “) No person shall be excused from testifying Witness’ 
* © privilege. 


or answering any question upon any investigation or trial for 
a violation of either of the provisions of this Chapter, upon 
the ground that his testimony might tend to convict him of a 
crime. * But no evidence given upon any examination of a 
person so testifying shall be received against him in any 
criminal prosecution or proceeding. 


Cuarrer VIII. 


FALSE IMPRISONMENT. 


SEHCTION. SECTION. 
4481 False imprisonment defined, 4482 False imprisonment, how pun- 
ished. 


§ 4481. (% False imprisonment is the unlawful viola- praise im. 


tion of the personal liberty of another. a Ra 
—§ 4482, 0% False imprisonment is punishable by fine patse im. 


risonment 


not exceeding three thousand dollars, or by imprisonment how punished. 
in the county jail not more than one year, or by both. 
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CuHapTerR IX. 


ASSAULT AND BATTERY. 


SECTION, 

4483 Assault defined. 

4484 Assault, how punished. 
4485 Battery defined. 


SECTION. 
4486 Battery, how punished. 


4487 Assault with caustic chemicals. 
4488 Assault with deadly weapons. 


§ 4483. 0) An assault is an unlawful attempt, coupled 


with a present ability, to commit a violent injury on the 
person of another. ‘ae 

§ 4484. An assault is punishable by a fine in any 
sum less than three hundred dollars, or by imprisonment in 
the county jail not exceeding three months. 

° § 4485, 0% A battery is amy wilful and unlawful 
use of force or violence upon the person of another. 

§ 4486. (%D A battery is punishable by a fine in any 
sum less than three hundred dollars, or by imprisonment in 
the county jail not exqeeding six months, or by both. 

§ 4487. “%) Every person who wilfully and maliciously 
places or throws, or causes to be placed or thrown, upon the 
person of another, any vitriol, corrosive acid, or caustic 
chemical of any nature, with the intent to injure the flesh or 
disfigure the body of such person, is punishable by imprison- 
ment in the pe not less than one nor more than ten 
years. 

§ 4488. Every person who, with intent to do bodily 
harm, and without just cause or excuse, or when no con- 
siderable provocation appears, og when the circumstances 
show an abandoned or malignant heart, commits an assault 
upon the person of another, with a deadly weapon, instru- 
ment, or other thing, is punishable by imprisonment in the 
penitentiary not exceeding two years, or by fine not cmCeoaing 
one thousand dollars, or by both. 
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CHAPTER X. 


LIBEL. 
SECTION, — SECTION. 
4489 Libel defined. 4495 Publishing a true report of pub- 
4490 Punishment of libel, lic official proceedings privi- 
4491 Malice presumed. leged. 


4492 Truth may be given in evidence; 4496 Extent of privilege. 
jury to determine law and fact. 4497 Other privileged communica- 


4493 Publication defined. tions. 
4494 Liability of authors, editors and 4498 Threatening to publish libel; 
publishers. offer to prevent publication, 


with intent to extort money. 


§ 4489. (%) A libel is a malicious defamation, eX- Libel definea, 
pressed either by printing or by signs or pictures, or the like, 
tending to blacken the memory of one who is dead, or to im- 
peach the honesty, integrity, virtue, or reputation, or publish 
the natural defects of one who is alive, and thereby to expose 
him to public hatred, contempt, or ridicule. 

§ 4490. ") Every person who wilfully, and with a Ponishment 
malicious intent to injure another, publishes or procures to 
be published any libel, is punishable by fine not exceeding 
one thousand dollars, or imprisonment in the county jail not 
exceeding one year. 

§ 4491. 9) An injurious publication is presumed to Malice pre- 


have been malicious if no justifiable motive for making it is 


shown. | 
§ 4492, > Jn all criminal prosecutions for libel, Trath may be 
iven in evl- 


the truth may be given in evidence to the jury, and if it ap- dence; jury to 
pears to the jury that the matter charged as libelous is true, °™¢ f° 
and was published with good motives and for justifiable ends; : 
the party shall be acquitted. The’ jury have the right to de- 
termine the law and the fact. 

§ 4493. 0%) To sustain a charge of publishing a libel, Publication 
it is enough that the accused knowingly parted with the im- 
mediate custody of the libel under circumstances which ex- 
posed it to be read or seen by any other person than himself. 
§ 4494. () Each author, editor, and proprietor of 
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any newspaper, or serial publication, is chargeable with the 
publication of any words contained in any part of such book 
or number of such newspaper or serial. 

§ 4495. ° No reporter, editor, or proprietor of any 
newspaper is liable to any prosecution for a fair and true re- 
port of any judicial, legislative, or other publie official pro- 


‘ceedings, or of any statement, speech, argument, or debate 


Extent of 
privilege. 


Other privi 
leged com- 
munications. 


Threatening 
to publish a 
libel; offer to 
prevent publi- 
cation, with 
intent to ex- 
tort money. 


in the course of the same, except upon proof of malice in 
making such report, which shall not be implied from the mere 
fact of publication. 

§ 4496, ['  Libelous remarks or comments connected 
with matter privileged by the last section receive no privilege 
by reason of their being so connected. 

§ 4497, “) A communication made to a person inter- 
ested in the communication, by one who was also interested 
or who stood in such relation to the former as to afford a 
reasonable ground for supposing his motive innocent, is not 
presumed to be malicious, and is a privileged communication. 

§ 4495. (%) Every person who threatens another to 
publish a libel concerning him, or any parent, husband, wife, 
or child of such person, or member of his family, and every 
person who offers to prevent the publication of any libel upon 
another person, with intent to extort any money or other 
valuable consideration from any person, is guilty of a mis- 
demeanor. ; 
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2b LE LK 


OF CRIMES AGAINST THE PERSON AND AGAINST PUBLIC DECENCY 


AND GOOD MORALS, 


CHAPTER I. Rape, abduction, carnal abuse of children, and seduc— 
tion. 

Cuaprer If. Abandonment and neglect of children. 

Cuarrer III. Abortions. 

Cuapter IV. Child stealing. 

Cuartrr V. The crime against nature. 

CuarpteR VI. Violating sepultures and the remains of the dead. 

Cuaptrrr VII, Of crimes and offences against good morals. 

CHAPTER VIII. Indecent exposure, obscene exhibition; books and 
prints, and bawdy and other disorderly houses, 

Cuarrtrr IX. Lotteries. 

CHAPTER X. Gaming. 

Cuarprer XI, Other injuries to persons. 


CHAPTER I. 


RAPE, ABDUCTION, CARNAL ABUSE OF CHILDREN, AND SEDUCTION, 


SECTION. SECTION. 

4499 Rape defined. ; 4503 Abduction for purposes of pros- 
4500 When physical ability must be titution. 

’ proved. 4504 Abduction of female under age 
4501 Penetration suflicient, of eighteen for prostitution. 
4502 Punishment of rape. . 


§ 4499. @%) Rape is an act of sexual intercourse ac- Rape defined. 
complished with a female, not the wife of the perpetrator, J 6 155% 
under either of the following circumstances: 

1. When the female is under the age of thirteen years. 

2. Where she is incapable, through lunacy or any other 
unsoundness of mind, whether temporary or permanent, of 
giving legal consent. 

3. Where she resists but her resistance is overcome by 
force or violence. 


" es 
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4. Where she is prevented from resisting by threats of 
immediate and great bodily harm, accompanied by apparent 
power of execution; or by any intoxicating, “narcotic, or 
anwsthetic substance administered by or with the privity of 
the accused, 

5 Where she is at the time unconscious of the nature 
of the act, and this is known to the accused, 

6. Where she submits under the belief that the person 
committing the act is her husband and this belief is indeed 
[induced] by any artifice, pretense, or concealment practiced 
hy the accused, with intent to induce such belief. 


baa oh ly § 4500. "No conviction for rape can be had against 
aml ig one who was under the age of fourteen years at the time of the 


act alleged, unless his physicial ability to accomplish penetra- 
tion is proved as an independent fact, and beyond a reason- 
able doubt. 

§ 4501, 0 The essential guilt of rape consists in the 
outrage to the person and feelings of the female; any sex- 
ual penetration, however slight, is suflicient to complete the 
crime. 

Punishment § 4502, [Rape is punishable by impos in the 


for rape, 


Penetration 
suflicient. 


penitentiary not less than five years. 

Abduction for § 4503, 0) Every person who inveigles or entices any 

Peeadtatien. female of previous chaste character, into any house of ill- 
fame, or of assignation, or elsewhere, for the purpose of 
prostitution; and every person who aids or assists in such ab- 
duction for such purposes; is punishable by imprisonment in 
the penitentiary not exceeding five years, or by imprisonment 
in the county jail not exceeding one year, or by a fine not ex- 
ceeding one thousand dollars, or by both. 

Abduction of § 4504, (Every person who takes away any female. 


female under 


age ofelght- under the age of eighteen years from her father, mother, 
titation. guardian, or other person having the legal charge of her 
person, without their consent, for the purpose of prostitu- 
tion, is punishable by imprisonment in the penitentiary not 
exceeding five years, and a fine not exceeding one thousand 


dollars. 
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CHAPTER II. 


ABANDONMENT AND NEGLECT OF CHILDREN, 


SECTION. SECTION, 
4505 Omitting to provide child with 4506 Deserting child, 
necessaries. 


§ 4505. “™ Every parent or guardian of any child who omitting to 
wilfully omits, without lawful excuse, to perform any duty with neces. 
imposed upon him by law, to furnish necessary food, clothing, 
shelter or attention for such child is guilty of a misdemeanor. 

§ 4506. %) Every parent of any child under the age peserting 
of six years, and every person to whom any such child ei 
been confided for nurture or education, who deserts, such 
child in any place whatever, with intent wholly to abandon it, 
is punishable by imprisonment in the penitentiary not ex- 
ceeding five years, or in a county jail not exceeding six 
months. 


Cuaprer III. 


ABORTIONS, 


SECTION. 


4507 Administering droge, etc., with 
intent to produce miscarriage. 


§ 4507. ”) Every person who provides, supplies Or ,aministering 


d te., 
administers to any pregnant woman, or procures any such With jatent to 


woman to take any medicine, drug or substance, or uses or ee 
employs any instrument or other means whatever, with intent 
thereby to procure the miscarriage of such woman, unless the 
same is necessary to preserve her life, is punishable by im- 
prisonment in the penitentiary not less than two nor more 


than ten years. 
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CHapTer LY. 


CHILD STEALING. 


SECTION. 
4508 Definition and punishment of 
child stealing. 


Definition and § 4508. “Every person who maliciously, foreibly or 

of child steal- fraudulently takes or entices away any child under the age of 

ig twelve years, with intent to detain and conceal such child 
from its parent, guardian or other person haying the lawful 
charge of such child, is punishable by imprisonment in the 
penitentiary not exceeding ten years, or by imprisonment in 
a county jail not exceeding one year, and a fine not exceeding 
five hundred dollars. 


CHAPTER V. 


THE CRIME AGAINST NATURE, 


SECTION. SECTION. 


4509 Crime against nature. 4510 Penetration sufficient to com- 
plete the crime. 


Crime against § 4509. () Every person who is guilty of the in- 
famous crime against nature, committed with mankind or with 
any animal, is punishable by imprisonment in the penitentiary 
not more than five years. 


Eoneuadek § 4510. 4%) Any sexual penetration, howeyal slight, is — 
complete the sufficient to complete the crime against nature. 


‘ 
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Cuaprer VI. 


VIOLATING SEPULTURES AND THE REMAINS OF THE DEAD, 


SECTION. SECTION, 


4511 Unlawful mutilation or removal 4512 Unlawful removal of dead body 
of dead bodies; not to apply to from grave for dissection, etc. 
certain persons. 4513 Defacing tombs and monuments, 


- 


§ 4511. Every person who mutilates, disinters or uniawtul mu- 
removes from the place of sepulture the dead body of a moval of dead 
human being without authority of law, is guilty of felony. i 
But the provisions of this section do not apply to any per- 
son who removes the dead body of a relative or friend for 
re-interment. 

§ 4512. “" Every person who removes any part of Not to apply 
the dead body of a human being from any grave or other son. 
place where the same has been buried, or from any place 
where the same is deposited while awaiting burial, with intent ,,), cra re- 
to sell the same or to dissect it, without authority of law, or movel of dead 
from malice or wantonness, is punishable by imprisonment £t@¥e fer ais 
in the penitentiary not exceeding five years. 

§ 4513. “Every person who wilfully and maliciously peracing 
defaces, breaks, destroys, or removes any tomb, monument, (OmPsand 
or gravestone, erected to any deceased person, or any me- 
mento or memorial, or any ornamental plant, tree, or shrub, 
appertaining to the place of burial of a human being, or who 
shall mark, deface, injure, destroy, or remove any fence, post, 
rail, or wall of any cemetery or graveyard, is guilty of a 
misdemeanor. 


. 
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Cuapter VII. 


OF CRIMES AND OFFENCES AGAINST GOOD MORALS, 


SECTION. 

4514 Barbarous and noisy amuse- 
ments, and theatres where 
liquors are sold, prohibited on 
Sunday. 


4515 Keeping open places of business 
on Sunday. 

4516 Limitation in operation of pre- 
ceding section, 

4517 Disturbing religious meetings. 

4518 Sale of liqnors at theatres and 
employing women to sell liquors 
thereat. 

4519 Performing 
on Sunday, 

4520 Preceding section does not apply 
to certain kinds of labor. 


unnecessary labor 


§ 4514, a) 


4521 


SECTION. 

When Sunday commences and 
ends. 

Selling liquors at camp or field 
meeting. : 

Limitation of preceding section. 

Procuring female to play on mu— 
sical instrument in public. Fe- 
male playing musical instru- 
ment in public. 

Procuring female to exhibit her- 
self for hire. Female exhibit- 
ing herself for hire, 

Furnishing intoxicating drink to, 
persons under sixteen years of 
age. Proviso as to parents, 
guardians and physicians. 


Every person who, on Sunday, gets up, 


amusements 
and theatres 
where liquors 
are sold pro- 
hibited on 
Sunday. 


exhibits, opens, or maintains, or aids in getting up, exhibiting, 
opening, or maintaining any bull, bear, cock, or prize fight, 
horse race, circus, gambling house, or saloon, or any barbar- 
ous and noisy amusement, or who keeps, conducts, or exhibits 
any theatre, melodeon, dance, cellar, or other place of musi- 
cal, theatrical, or operatic performance, spectacle, or repre- 
sentation where any wines, liquors, or intoxicating drinks are 
bought, sold, used, drank, or given away, or who purchases 
any ticket of admission, or directly or indirectly pays any ad- 
mission fee to or for the purpose of witnessing or attending 
any such place, amusement, spectacle, performance, or rep- 
resentation, is guilty of a misdemeanor. 

§ 4515. @ Every person who keeps open on Sunday 
any store, workshop, bar, saloon, banking house, or other 
place of business, for the purpose of transacting business 
therein, is punishable by fine not less than five nor more than 

one hundred dollars. 
Limitation in § 4516. “ The provisions of the preceding section 
Beeaaine 260" do not apply to persons who, on Sunday, keep open hotels, 
Oren boarding houses, baths, restaurants, taverns, livery stables, 


Keeping open 
places of busi- 
ness on Sun- 
day 
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or retail drug stores for the legitimate business of each, or 
such manufacturing establishments as are usually kept in con- 
tinued operation. 


§ 4517. © Every person who wilfully disturbs or Tepe Bs 
disquiets any assemblage of people, met for religious worship, ™¢: 
by noise, profane discourse, rude, or indecent behavior, or 
by any unnecessary noise, either within the place where such 
meeting is held, or so near it as to disturb the order and 
solemnity of the meeting, is guilty of a misdemeanor. 


§ 4518. “) Every person who sells or furnishes any Sule of liquors 
Q “ae F ; 2 “ at theatres and 
malt, vinous, or spirituous liquors to any person in the audi-erploying 


women to sell 
torium or lobbies of any theatre, melodeon, museum, circus, terest. 
or caravan, or place where any farce, comedy, tragedy, ballet, 
opera, or play is being performed, or any exhibition of danc- 
ing, juggling, wax-work figures and the like is being given 
for public amusement, and every person who employs or pro- 
cures, or causes to be employed or procured, any person to 
sell or furnish any malt, vinous, or spirituous liquors at such 
place, is guilty of a misdemeanor. 
§ 4519. “) Every person who performs any unneces- Performing 
sary labor, or does any unnesessary business on Sunday, 1s jubor on Sun- 
guilty of a misdemeanor, and shall be fined in any sum Kok. 


exceeding twenty-five dollars, 


§ 4520. %) Labor employed by employes of such preceding sec- 
: . tion does not 
works as are usually kept in constant operation, and in irri- apply tocer- 
° ' . . P . tain kinds of 
gating, is not included in the foregoing section. labor. 


§ 4521. “ For the purposes of this act, Sunday shall when sunday 
commence at midnight Saturday, and terminate the following and ends. 
midnight. 

§ 4522. (0) Every person who erects or keeps a booth, selling liq- 
tent, stall, or other contrivance for the purpose of selling or or fed meet. 
otherwise disposing of any wine, or spirituous, or intoxicating ae 
liquors, or any drink of which wines, spirituous or intoxicating 
liquors form a part, or for selling or otherwise disposing of 
any article of merchandise, or who peddles, or hawks about 
any such drink or article, within one mile of any camp or 
field meeting for religious worship, during the time of hold- 
ing such meeting, is Sumiahahlt by fine of not less than five 
nor more than five hundred dollars. 

§ 4523. ) The provisions of the preceding section yimitation of 


; " . . di 
do not apply to any person carrying ona regular business in Section.” 
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the sale of liquors or other articles, which business was 
established prior to the appointment of the meeting referred 
to in such section. 

§ 4524. [%) Every person who causes, procures or em- 
ploys any female to play for hire, drink or gain upon any 
musical instrument in any drinking saloon, dance room or 
dance cellar, public garden, or any public highway, common 
or street, or on a vessel, steamboat or railroad car, or in any 
lewd house, or disorderly place whatsoever, where two or more 
persons are assembled together, is punishable by fine in any 
sum less than three hundred dollars, or by imprisonment in 
the county jail not exceeding three months, or by both; and 
any female so playing upon any musical instrument whatso- 
ever, is punishable by fine not exceeding one hundred dollars 
or by imprisonment in the county jail not exceeding one 
month, or by both. 

§ 4525. “™) Every person who causes or procures or 
employs any female to dance, promenade or otherwise exhibit 
herself for hire, drink or gain, in any drinking saloon, dance 
cellar or dance room, public garden, public highway or in any 
place whatsoever (theatres excepted), where two or more 
persons are assembled together, is punishable by a fine in any 
sum less than three hundred dollars, or by imprisonment in 
the county jail not exceeding three months, or by both; and 
every female so dancing, promenading or exhibiting herself, 
is punishable by fine not exceeding one hundred dollars, or 
by imprisonment in the county jail not exceeding one month, 
or by both. 

§ 4526. 0% Every person who sells ‘or gives to 
another under the age of sixteen years, to be by him drank 
at the time as a beverage, any intoxicating drink, is guilty of 
a misdemeanor and punishable by a fine not exceeding one 
hundred dollars, or by imprisonment in the county jail not 
exceeding three months; Provided, That nothing in this 
section shall be deemed to apply to parents of such children, 
or guardians of their wards, or physicians, 
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CuHaPrer VIII. 


INDECENT EXPOSURE, OBSCENE EXHIBITIONS, BOOKS AND PRINTS, AND 


BAWDY AND OTHER DISORDERLY HOUSES, 


SECTION. SECTION. 
4527 Indecent exposures, exhibitions 4530 Their destruction. 

and pictures. 4531 Keeping or residing in a house 
4528 Seizure of indecent articles of ill-fame. 

authorized. 4532 Keeping disorderly houses. 
4529 Their character to be summarily 

determined. 


§ 4527. 0%) Every person who wilfully and lewdly, tndecent ex. 
- posure, exhibi- 


either : tions and pic- 

1. Exposes his person or the private parts thereof in Sar 
any public place, or in any place where there are present 
other persons to be offended or annoyed thereby; or, 

2. Procures, counsels or assists any person so to expose 
himself, or to take part in any model artist exhibition, or to 
make any other exhibition of himself to public view, or to 
the view of any number of persons, such as is offensive to de- 
cency, or is adapted to excite to vicious or lewd thoughts or 
acts; or, 

3. Writes, composes, stereotypes, prints, publishes, sells, 
distributes, keeps for sale or exhibits any obscene or indecent 
writing, paper or book; or designs, copies, draws, engraves, 
paints or otherwise prepares any obscene or indecent picture 
or print; or moulds, cuts, casts or otherwise makes any 
obscene or indecent figure; or, 

4. Writes, composes or publishes any notice or ad- 
vertisement of any such writing, paper, book, picture, print 
or figure; or any notice or advertisement for producing or 
facilitating a miscarriage; or, 

_ 5, Sings any lewd or obscene song, ballad or other 
words in any public place, or in any place where there are 
persons present to be annoyed thereby; 

Is guilty of a misdemeanor. ‘ 

§ 4528. 9) Every person who is authorized or en- 
joined to arrest any person for a violation of subdivision three _ 
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Seizure of in. Of the last.section, is equally authorized and enjomed to seize 

cles author- any obscene or indecent writing, paper, book, picture, print, 
or figure found in possession or under the control of the per- 
son so arrested, and to deliver the same to the magistrate be- 
fore whom the person so arrested is required to be taken. 

Their charac- § 4529. 9) The magistrate to whom any obscene or 

tertobesum- , eps : . . 

marily deter- indecent writing, paper, book, picture, print, or figure is de- 
livered, pursuant to the foregoing section, must, upon the 
examination of the accused, or, if the examination is delayed 
or prevented, without awaiting such examination, determine 
the character of such writing, paper, book, picture, print, or 
figure, and if he finds it to be obscene or indecent, he must 
deliver one copy to the prosecuting attorney of the county in 
which the accused is liable to complaint or trial, and must at 
once destroy all the other copies. 

Their destruc § 4530. °°) Upon the conviction of the aceused, such 

ing attorney must cause any writing, paper, book, picture, print, 
or figure, in respect whereof the accused stands convicted, 
and which remains in the possession or under the control of 
such attorney, to be destroyed. 

as a fa § 4531, 0 Every person who keeps a house of ill- 

pense of ill- fame in this Territory, resorted to for the purpose of prosti- 
tution or lewdness, or who wilfully resides in such house, or 
resorts thereto for lewdness, is guilty of a misdemeanor. 


Keeping dis. § 4532. 0" Every person who keeps any disorderly 
raer ‘ . 
houses. house or any house of public resort, by which the peace, com- 


fort, or decency of the immediate neighborhood is habitually 
disturbed, or who keeps any inn in a disorderly manner, is 
guilty of a misdemeanor. 


— 
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CHapTrEr. IX. 


LOTTERIES, 


SECTION. SECTION. 
4533 Lottery defined, 4538 Insuring lottery tickets; pub- 
4534 Punishment for drawing lottery. lishing offers to insure. 
4535 Punishment for selling lottery 4539 Property offered for disposal in 
tickets. lottery forfeited. 
4536 Aiding lotteries. 4540 Letting building for lottery pur- 
4537 Lottery offices; advertising lot- poses. 
tery offices. 


§ 4533. (* A lottery is any scheme for the disposal Lottery de. 
or distribution of property by chance, among persons who re 
have paid or promised to pay any valuable consideration for 
the chance of obtaining such property or a portion-of it, or 
for any share, or any interest in such property, upon any 
agreement, understanding or expectation that it is to be dis- 
tributed or disposed of by lot or chance, whether called a lot- 
tery, raflle, or gift enterprise, or by whatever name the same 
may be known. 

§ 4534.) Every person who contrives, prepares, foi irawing 
sets up, proposes, or draws any lottery, is guilty of a misde- °° 
meanor. 

§ 4535. °° Every person who sells, gives, or in any fovecning lot- 
manner whatever, furnishes or transfers to or for any other “™ i 
person any ticket, chance, share or interest, or any paper, 
certificate, or instrument purporting or understood to be or 
to represent any ticket, chance, share, or interest in, or de- 
pending upon the event of any lottery, is guilty of a misde- 
meanor. 

§ 4536. ©) Every person who aids or assists, either Aiding lotter- 
by printing, writing, advertising, publishing, or otherwise in 
setting up, managing, or drawing any lottery, or in selling or 
disposing of any ticket, chance, or share therein is guilty of 
a misdemeanor. Loe 

§ 4537. %™ Every person who opens, sets up, or Lottery 
keeps, by himself or by any other person, any offite or other 
place for the sale of, or for registering the number of any 
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ticket in any lottery, or who, by printing, writing, or other- 
wise, advertises or publishes the setting up, opening, or using 
of any such office is guilty of a misdemeanor. 

§ 4538. @ Every person who insures or receives any 
consideration for insuring for or against the drawing of any 
ticket in any lottery whatever, whether drawn or to be drawn 
within the Territory or not, or who receives any valuable 
consideration upon any agreement to repay any sum, or de- 
liver the same, or any other property, if any lottery ticket 
or number of any ticket in any lottery shall prove fortunate 
or unfortunate, or shall be drawn or not be drawn, at any 
particular time or inany particular order, or who promises or 
agrees to pay any sum of money, or to deliver any goods, 
things in action, or property, or to forbear to do anything 
for the benefit of any person with or without consideration, 
upon any event or contingency dependent on the drawing of 
any ticket in any lottery, or who publishes any notice or 
proposal of any of the purposes atone is guilty of a 
misdemeanor. 

§ 4539. @’) ~All moneys and property offered for sale 
or distribution in violation of any of the provisions of this 
Chapter are forfeited to the Territory, and may be recovered 
by information filed, or by an action brought by the attorney- 
general, or by any district or county attorney, in the name 
of the Territory. Upon the filing of the information or com- 
plaint, the clerk of the court, or if the suit be in a justice’s 
court, the justice must issue an attachment against the prop- 
erty mentioned in the complaint or information, which at- 
tachment has the same force and effect against such property, 
and is issued in the same manner as attachments issued from 
the respective courts in civil cases. ; 

§ 4540, © Every person who lets, or permits to be 
used, any building or vessel, or any portion thereof, knowing 
that it is to be used for setting up, managing, or drawing any 
lottery, or for the purpose of selling or disposing of lottery 
tickets, is guilty of a misdemeanor. 


. 
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CHAPTER X. 


GAMING. 


SECTION, SECTION. 
4541 Gaming prohibited, penalty. 4544 Witnesses neglecting or refusing 
4542 Permitting gambling in houses to attend trial. 
owned or rented. 4545 Witness’ privilege. 
4543 Winning at play by fraudulent 4546 Duties of prosecuting officer, 
means. sheriffs and others. 
4 
§ 4541. @ Every person who deals, plays or carries Gaming pro 
hibited. 


on, Opens or causes to be opened, or who conducts, either as pep. 16, 1888, 
owner or employee; whether for hire or not, any game of faro 
monte, roulette, lansquenet, rouge et noire, rondo, or any 
game played with cards, dice, or any other device, for 
money, checks, credit or any other representative value, is 
guilty of a misdemeanor. i 


’ a 


§ 4542. °*? Every person who knowingly permits any Permitting 
: ; 7 — : rambling in 4 
"Ae 10uses owne 
of the games mentioned in the preceding section to be houses on 
played, conducted, or dealt in any house owned or rented by 
such person, in whole or in part, is punishable as provided 
in the preceding section, 

§ 4543. °) Every person who, by any practice, cheat, Winning oe 
or device, or false pretense whatsoever, while playing at any leh means. 
game of chance,,or while bearing any share in wagers played 
for, or while betting on sides or hands of such play, wins or 
acquires to himself or another any sum of money or. valua- 
ble thing, is guilty of a misdemeanor. 

Do 

§ 4544. OM Every person duly summoned as a witness witness neg. 

for the prosecution, on any proceedings had under this Chap- eonne & if 

Pfau el 
ter, who neglects or refuses to attend, as required, is guilty’ pusnian 
of a misdemeanor. 

§ 4545. ! No person otherwise competent as a WitYyiinose priv- 

ege, 
ness, is disqualified from testifying as such concerning the of 
fence of gaming, on the round that such testimony may 
eriminate himself; but no prosecution can afterwards be 


had against him for any offence concerning which he testified. 


. 
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Vv : 

§ 4546, @") Every prosecuting attorney, sheriff, con- 
stable, or police officer, must inform against and diligently 
prosecute persons whom they have reasonable cause to believe 
offenders against the provisions of this Chapter, and every 
such officer refusing or neglecting so to do, is guilty of a mis- 
demeanor. 


CHAPTER XI. 


OTHER INJURIES TO PERSONS 


SECTION, SECTION. : 
4547 Acts of intoxicated physician. 4557 Altering brands, 
4548 Wilfully poisoning food, medi- 4558 Cruel treatment of idiots, luna— 
cine, or water. tics, etc. 
4549 Mismanagement of steamboats. 4559 Refusing to obey writ of habeas 
4550 Mismanagement of steamboilers. corpus. 
4551 Counterfeiting trade-mark. 4560 Reconfining persons discharged 
4552 Selling goods which bear coun- upon writ of habeus corpus. 
terfeited trade-mark. 4561 Concealing persons entitled to 
4553 Definition of the phrase ‘‘coun- benefit of habeas corpus. 
terfeited trade-mark,”’ etc. 4562 Inn keepers and carriers refusing 
4554 ‘“Trade-mark,’’ defined. to receive guests and  pas- 
4555 Refilling casks, etc., bearing sengers. ‘ 
trade-mark. 4563 Selling debased quicksilver. 
4556 Defacing murks upon logs, lum- 


ber or wood. 


§ 4547. “ Every physician who, in a state of intox- 
ication, does any act as such physician to another person by 
which the life of such other person is endangered, is guilty of 
a misdemeanor. 

§ 4548. ™ Every person who wilfully mingles any 
poison with any food, drink, or medicine, with intent that 
the same shall be taken by any human being, to his injury, 
and every person who wilfully poisons any spring, well, 
stream or reservoir of water, is punishable by imprisonment 
in the penitentiary for a term not less than one nor more than 
ten years. : 

§ 4549. ©) Every captain, or other person having 
charge of any steamboat used for the conveyance of passen- 
gers, or of the boilers and engines thereof, who, from ignor- 
ance or gross neglect, or for the purpose of excelling any 
other boat in speed, creates, or allows to be created, such an 
undue quantity of steam as to burst or break the boiler, or . 


a 


b, 
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any apparatus or machinery connected therewith, by which 
bursting or breaking human life is endangered, is guilty of, a 
misdemeanor. 

§ 4550. ) Every engineer or other person having Mismanage. 
charge of any steam boiler, steam engine, or other apparatus Po!lers, ete. 
for generating or employing steam, used in any manufactory, 
railway or other mechanical works, who wilfully, or from 
ignorance, or gross neglect, creates or allows to be created 
such an undue quantity of steam as to burst or break the boiler, 
or engine, or apparatus, or cause any other accident whereby 
human life is endangered, is guilty of a misdemeanor. 

§°4551. ( Every person who wilfully forges or Counterfeit 
counterfeits or procures to be forged or counterfeited, any mark. 
trade-mark usually affixed by any person to his goods, with 
intent to pass off any goods to which such forged or counter- 
feited trade-mark is affixed or intended to be aftixed, as the 
goods of such person, is guilty of a misdemeanor, 

§ 4552. ! Every person who sells, or keeps for seting goods 


which bear 


sale any goods upon or to which any counterfeited trade-mark counterfeit | 
has been affixed, intending to represent such goods as the 

genuine goods of another, knowing the same to be counter- 

feited, is guilty of a misdemeanor. 

§ 4553. °') The phrases ‘‘forged trade-mark’’ and Definition of 
‘counterfeited trade-mark,’’ or their equivalents, as used in lerfeited 
this Chapter, include every alteration or imitation of any ete : 
trade-mark so resembling the original as to be likely to 
deceive. | 

§ 4554. ° The phrase ‘‘trade-mark,’’ as used in the “Trade-mark” 
three preceding sections, includes every description of word, 
letter, device, emblem, stamp, inprint, brand, printed ticket, 
label, or wrapper, usually affixed by any mechanic, manufac- 
turer, druggist, merchant, or tradesman, to denote any goods 
to be goods imported, manufactured, produced, compounded, 
or sold by him, other than any name, word, or expression 
generally denoting any goods to be of some particular class 
or description. . 

§ 4555. °? Every person who has or uses any cask, refilling 
bottle, vessel, case, cover, label, or other thing bearing or bearing trade- 
having in any way connected with it the duly filed trade-mark 
or name of another, for the purpose of disposing with intent 
to deceive or defraud, of any article other than that which 
such cask, bottle, vessel, case, cover, label, or other thing 
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originally contained or was connected with by the owner of 
such trade-mark or name, is guilty of a misdemeanor. 

§ 4556. Every person who cuts out, alters or de- 
faces any mark made upon any log, lumber or wood, or puts 
a false mark thereon, with intent to prevent the owner from 
discovering its identity, is guilty of a misdemeanor. 

§ 4557. °™ Every person who marks or brands, alters 
or defaces the mark or brand of any horse, mare, gelding, 
colt, jack, jennet, bull, ox, steer, cow, calf, sheep, 
hog, shoat or pig belonging to another, with intent 
thereby to steal the same or to prevent identification thereof 
by the true owner, is punishable by imprisonment in the peni- 
tentiary for not less than one nor more than five years. 

§ 4558. Every person guilty of any unnecessarily 
harsh, cruel, or unkind treatment of, or any neglect of duty 
towards any idiot, lunatic or insane person, is guilty of a 
misdemeanor. 

§ 4559. Every officer or person to whom a writ of 
habeas corpus may be directed who, after service thereof, 
neglects or refuses to obey the command thereof, is guilty of 
a misdemeanor. 

§ 4560. °) Every person who, either solely or as 
member of a court, knowingly and unlawfully re-commits, 
imprisons or restrains of his liberty, for the same cause, any 
person who has been discharged on a writ of habeas corpus, 
is guilty of a misdemeanor. 

§ 4561. @’ Every person having in his custody, or 
under his restraint or power, any person for whose relief a 
writ of habeas corpus has been issued, who, with the intent 
to elude the service of such writ or to avoid the effect thereof, 
transfers such person to the custody of another or places him 
under the power or control of another, or conceals, or changes 
the place of his confinement or restraint, or removes him 
without the jurisdiction of the court or judge lasuing the 
writ, is guilty of a misdemeanor. 

§ 4562. 0’) Every person and every agent or officer of 
any corporation carrying on business as an inn-keeper, or as 
a common carrier of passengers, who refuses, without just 
cause or excuse, to receive and entertain any guest, or to re- 
ceive and carry any passenger, is guilty of a misdemeanor. 

§ 4568, © Every person who wilfully sells or offers 
for sale as pure, any debased or adulterated quicksilver, is 
guilty of a misdemeanor. 


mule, 


goat, 


(2023) 


(2024) 
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PiTLE Xs 


SECTION. 


4564 
4565 
4566 


Death from explosions, etc. 
Death from collision on railroad. 
Publie nuisances defined. 


PUBLIC “HEALTH 


AND SAFETY. 


SECTION. 


4577 


Obstructing attempts to extin- 
guish fires. 


Maintaining bridge or ferry 


4567 Unequal damage. without authority. 
4568 Maintaining a nuisance, a mis- 4579 Engineer of locomotive engine 
demeanor. omitting to ring bell when 
4569 Establishing or keeping pest crossing highway. 
houses within cities or villages. 4580 Intoxication of engineers, con- 


4570 
4571 
4572 


4573 


Putting dead animals in streets, 
rivers, etc. 

Keeping gunpowder, etc., un- 
lawfully. 

Apothecary omitting to label 
drugs or labeling them wrong- 
fully. 

Putting extraneous substances 
in packages of goods, usually 


4582 


4583 


ductors, or drivers of locomo- 
tives or cars. 

Placing passenger cars in front 
of freight cars, 

Violation of duty by employees 
of railroad companies. 
Exposing persons infected with 
any contagious disease in a 
public place. 


sold by weight, with intent to 4584 


increase weight. 


Frauds practised to effect the 
; market price. 
4574 


Adulterating food, drugs, liq- 4585 Racing upon highways. 
uors, etc. 4586 Selling liquors to Indians. 


4575 
4576 


Disposing of tainted food, etc. 4587 Death from mischievous animals 


Setting woods on fire. 


§ 4564. ©) Every person having charge of any steam 
boiler or steam engine, or other apparatus for generating or 
employing steam, used in any manufactory or on any railroad, 
or in any vessel, or in any kind of mechanical work, who 
wilfully, or from ignorance or neglect, creates, or allows to 
be created, such an undue quantity of steam as to burst or 
break the boiler, engine or apparatus, or to cause any other 
accident. whereby the death of a human being is produced, is 
punishable by imprisonment in the penitentiary for not less 
than one nor more than ten years. 

§ 4565, 0° Every conductor, engineer, brakeman, 
switchman or other person having charge, wholly or in part, 
of any railroad car, locomotive or train, who wilfully or 
negligently suffers or causes the same to collide with another 
car, locomotive or train, or with any other object er thing, 
whereby the death of a human being is produced, is punish- 
able by imprisonment in the penitentiary for not less than 
one nor more than ten years. 


a 
\ 
i 
4 
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Publie nui. | § 4566, °™) A public nuisance is a crime against the 
order and economy of the Territory, and consists in unlaw- 
fully doing any act, or omitting to perform any duty, which 
act or omission, either: 

1. Annoys, injures or endangers the comfort, repose, 
health or safety of three or more persons; or, 

2. Offends public décency; or, 

3. Unlawfully interferes with, obstructs or tends to 
obstruct, or renders dangerous for passage, any lake, stream, 
canal, basin, or any public park, square, street or highway ; or, . 

4. In any way renders three or more persons insecure 
in life, or the use of property. 

Unequal dam § 4567. °) An act which affects three or more per- 

.: sons, in either of the ways specified in the last section, is not 
less'a nuisance because the extent of damage is unequal. 

Maintaining a § 4568, 9 Every person who maintains or commits 

misdemeanor. any public nuisance, the punishment for which is not other- 
wise prescribed, or who wilfully omits to perform any legal 
duty relating to the removal of a public nuisance, is guilty of 
a misdemeanor. 

Establishing § 4569. °™) Every person who establishes or keeps, or 


pest house in causes to be established or kept, within the limits of any city 
cities or vil ; 


lages. or village, any pest house, hospital, or place for persons af- 
fected with contagious or infectious diseases, is guilty of a 
misdemeanor. 

Putting dead § 4570. °%) Every person who puts the carcass of any 


animals in - 
streets, rivers, dead animal, or the offal from any slaughter pen, corral or 


ete, 
butcher shop into any river, creek, pond, street, alley, 
public highway or road in common use, or who attempts to 
destroy the same by fire, within one-fourth of a mile of any 
city or village, is guilty of a misdemeanor. 
A (2036) 
Behe ec § 4571. Every person who makes or keeps gun, 


ping gun Rey : oe : i 

pa oes Te powder, nitro glycerine or other highly explosive substance 
within any city or village, or who carries the same through 
the streets thereof, in any quantity or manner such as is pro- 
hibited by law or by any ordinance of such city or village, is 

: guilty of a misdemeanor. 

Apothecary § 4572. (0 Every apothecary, druggist, or person 

label drags, Carrying on business as a dealer in drugs or medicines, or per- 

or labeling ¥ ' 

them wrong. SON employed as clerk or salesman jby such person, who in put- 

ully. 7 atk < i > 
ting up any drugs or medicines, or making up any prescription, 
or filling any order for drugs or medicines, wilfully, negli- 


OF CRIMES AGAINST THE PUBLIC HEALTH AND SAFETY. 607 


gently, or ignorantly omits to label the same, or puts an un- 

true label, stamp, or other designation of contents, upon any 

box, bottle, or other package, containing any drugs or medi- 

cines, or substitutes a different article for any article pre- 
scribed or ordered, or puts up a greater or less quantity of 

any article than that prescribed -or ordered, or otherwise de- 

viates from the terms of the prescription or order which he 
undertakes to follow, in consequence of which human life or 

health is endangered, is guilty of a misdemeanor, or if death 
ensues, 18 guilty of a felony. 

§ 4573. (8 Every person who, in putting up any bag, Putting extra- 

bale, box, barrel, or other package, any hops, cotton, wool, il 


packages of 


al > eoods sually s i A038 13. boxes, goods usually 
grain, hay, or other goods usually sold in bags, bales, boxes, goo ey + 


barrels, or packages by weight, puts in or conceals therein with intent to 
anything whatever, for the purpose of increasing the weight ¥°s* 

of such bag, bale, box, barrel, or package, is punishable by a 

fine of twenty-five dol'ars for each offence. 

§ 4574. (™ Every person who adulterates or dilutes Aduiterating 
any article of food, drink, drug, medicine, spirituous or malt paddy 
liquor, or wine, or any article useful in compounding them, 
with a fraudulent intent to offer the same or cause or permit 
it to be offered for sale as unadulterated or undiluted, and 
every person who fraudulently sells, or keeps or offers for 
sale the same, as unadulterated or undiluted, is guilty of a 
misdemeanor. ; 

§ 4575. °™) Every person who knowingly sells, or pisposing ot 
keeps or offers for sale, or otherwise disposes of any article banc 
of food, drink, drug, or medicine, knowing that the same 
has become tainted, decayed, spoiled, or otherwise un- 
wholesome or unfit to be eaten or drank, with intent to 
permit the same to be eaten or drank, is guilty of a mis- 
demeanor. 

§ 4576. ©” Every person who maliciously or negli- setting wooas 
gently sets on fire, or causes or procures to be set on fire, any Ania 
woods, prairies, grasses, or grain, on any lands, public or 
private, is guilty of a misdemeanor. 

§ 4577. @) Every person who, at the burning of a obstructing 
building disobeys the lawful orders of any public officer or erfaguich 
fireman, or offers any resistance to or interference with the soe 
lawful efforts of any fireman or company of firemen to ex- 
tinguish the same, or engages in any disorderly conduct cal- 


culated to prevent the same from being extinguished, or who 


. 
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forbids, prevents, or dissuades others from assisting to extin-— 
guish the same, is guilty of a misdemeanor. 

§ 4578. ) Every person who demands, or receives 
compensation for the use of any bridge or ferry, or sets up 
or keéps any road, bridge, ferry, or constructed ford, for 
the purpose of receiving any temuneration for the use 
of the same, without the authority of law, is guilty of a 
misdemeanor. 

§ 4579. @%) Every person in charge of a locomotive 
engine who, before crossing any traveled street, road or high- 
way, omits to cause a bell to ring or steam whistle to sound at 
the distance of at least eighty rods from the crossing, and up 
to it, is guilty of a misdemeanor. 

§ 4580. @) Every person who is intoxicated while in 
charge of a locomotive engine, or while acting as conductor, 
or driver upon any railroad train or car, whether propelled by 
steam or drawn by horses, or while acting as train dispatcher 
or as telegraph operator, receiving or transmitting dispatches 
in relation to the movement of trains, is guilty of a mis- 
demeanor. 

§ 4581. @ Every person who, in making up or run- 
ning railroad trains, places or runs, or causes to be placed or 
run, any freight car in the rear of passenger cars, is guilty 
of a misdemeanor, and if loss of life or limb results from — 
such placing or running, is guilty of felony. ° The term 
‘*freight car’’ as used in this section does not inelude a bag- 
gage, express, or mail car. 

§ 4582. C*% Every engineer, conductor, brakeman, 
switch tender, or other officer, agent, or servant of any rail- 
road company who is guilty of any wilful violation or 
omission of his duty as such officer, agent, or - servant 
whereby human life or safety is endangered, the punishment 
of which is not otherwise prescribed, is guilty of a mis- 
demeanor. 

§ 4583. ©) Every person who wilfully exposes him- 
self or another afflicted with any contagious or infectious dis- 
ease, in any public place or thoroughfare, except in his neces- 
sary removal ina manner the least dangerous to the public 
health, is guilty of a misdemeanor. 

§ 4584. °) Every person who wilfully makes or pub- 
lishes any false statement, spreads any false rumor, or em- 
ploys any other false or fraudulent means or device, with in- 


* ' 
:; P ‘ 
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tent to affect the market price of any kind of property, is 
guilty of a misdemeanor. 

§ 4585. s 220. Every person driving any conveyance ioe 
drawn by horses or mules upon any public road, street or March 8, 1888, 
highway, public square or school ground, who wilfully causes 
or permits his horses or mules to run at sufficient speed to 
endanger human life or the destruction of property; or any 
person who causes or permits his horses or mules to run with 
intent to pass another conveyance, or to preyent such other 
conveyance from passing his own; or any person who rides 
any horse or mule, or drives any loose animals over any 
pubhie road, street or highway, public square or school ground 
at such a speed as to endanger human life, or the destruction 
of property, shall be deemed guilty of a misdemeanor. 

§ 4586. ©) Every person who sells or furnishes, or Selling liquor 
causes to be sold or furnished, intoxicating liquors to any ‘°™"'"* 
Indian, is guilty of a misdemeanor. 

~~ § 4587. @ If the owner of a mischievous animal, peath from 
knowing its propensities, wilfully suffers it to go at large, orammals 
keeps it without ordinary care, and such animal, while so at 
large, or while not kept with ordinary care, kills any human 
being who has taken all the precaution which the circum- 
stances permitted, or which a reasonable person. would ordi- 
narily take in the same situation, is guilty of a felony. 
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TITLE XI. 


OF CRIMES AGAINST THE PUBLIC PEACE. 


SECTION. SECTION. 
4588 Disturbance of public meetings. 4596 Prize fights. 
4589 **Riot’’ defined. 4597 Persons present at prize fights. 
4590 Riot, punishment of. 4598 Disturbing the peace. 
4591 ‘*Rout’’ defined, 4599 Refusing to disperse upon law— 
4592 “Unlawful assembly” defined. ful command. 
4593 Punishment of rout and unlawful 4600 Kxhibiting deadly weapon in 
assembly. rude, etce., manner or using the 
4594 Remaining present at place of same unlawfully. 
riot, etc., after warning to dis- 4601 Forcible entry and detainer. 
perse. 4602 Returning to take possession of 
4595 Magistrates neglecting or refus— lands after being removed by 
ing to disperse rioters. legal proceedings. 


§ 4588. @) Every person who, without authority of 
law, wilfully disturbs or breaks up any assembly or meeting, 
not unlawful in its character, is guilty of 1» misdemeanor. 

§ 4589. C) Any use of force or violence, disturbing 
the public peace, or any threat to use such force or violence, 


if accompanied by immediate power of execution, by two 


Riot, punish- 
ment of 


“Rout” 
de fined. 


“Unlawful 


assembly” de- 


fined. 


Punishment 
of rout. 


or more persons acting together and without authority of law, 
is a riot. 

§ 4590. ©) Every person who participates in any 
ridt, is punishable by imprisonment in the penitentiary not 
exceeding two years, or by fine not exceeding one thousand 
dollars, or by both. 

§ 4591, °%) Whenever two or more persons, assembled 
and acting together, make any attempt or advance towards 
the commission of an act which would be a riot if actually 
committed, such assembly is a rout. 

§ 4592. °° Whenever two or more persons assemble 
together to do an unlawful act, and separate without doing or 
advancing toward it or do a lawful act in a violent, boister- 
ous or tumultuous manner, such assembly is an unlawful 
assembly. 

§ 4593, 0%) Every person who participates in any rout 
or unlawful assembly, is guilty of a misdemeanor. 
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§ 4594. ©) Every person remaining present at the place Remaining 
’ = present at 
of any riot, rout, or unlawful assembly, after the same has been place of riot, 
a Sey er 


lawfully warned to disperse, except public oflicers and per- ps poloa tes 
sons assisting them in attempting to disperse the same, is 
guilty of a misdemeanor. 

—§ 4595. 2) Tha magistrate or officer, having notice of Masintraie 
an unlawful or riotous assembly, mentioned in this Chapter, refusing to 
neglects to proceed to the place of assembly, or as near there- "eters. 
to as he can with safety, and to exercise the authority with 
which he is invested for suppressing the same and arresting 
the offenders, he is guilty of a misdemeanor. 

§ 4596. @* Every person who engages in, instigates, prize fights. 
encourages, or promotes any ring or prize fight, or any other 
premeditated fight or contention, (without deadly weapons), 
either as principal, aid, second, umpire, surgeon, or other- 
wise, is punishable by imprisonment in the penitentiary not 
exceeding two years. ; 

§ 4597. ©) Every person wilfully present as a speC- persons pres 
tutor at any fight or contention mentioned in the preceding febts” 
section, is guilty of a misdemeanor. 

§ 4598. @) Every person who maliciously and wilfully pisturbing the 
disturbs the peace or quiet of any neighborhood, family, or?“ 
person, by loud or unusual noise, or by tumultuous, or offen- 
sive conduct, or by threatening, traducing, quarreling, chal- 
lenging to fight, or fighting, is punishable by fine not exceed- 
ing two hundred dollars, or by imprisonment in the county 
jail not exceeding two months. 

“' 4599, ©) If two or more persons assemble for the refusing to 
purpose of disturbing the public peace, or committing any tawtulcom. 
unlawful act, and do not disperse on being desired or com- now 
manded so to do by a public officer, the persons so offending 
are severally guilty of a misdemeanor. 

§ 4600. ©) Every person who, not in necessary self pyniviting 


. deadl - 
defense, in the presence of two or more persons, draws or @X- ons in rude. 


Shs ° : etc., manner, 
hibits any deadly weapon in a rude, angry, and threatening or using the 
. A same unlaw- 
manner, or who, in any manner, unlawfully uses the same in fally. 
any fight or quarrel, is guilty of a misdemeanor. 
§ 4601. © Every person using or procuring, en- Forcible entry 
. wh ae te : + and detainer. 
couraging or assisting another to use, any force or violence in 
entering upon or detaining any lands or other possessions of 
another, except in the cases and in the manner allowed by 


law, is guilty of a misdemeanor. 
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Returning to § 4602, °°? Every person who has been removed from 


take posses- 

sion of lands any lands by process of law, or who has removed from any 

after nr re- “ ’ ; 7 > 

move 'y 1e- « « *1 ‘ “ 

Bl pcomed lands pursuant to the lawful adjudication or direction of any 

— court, tribunal, or officer, and who afterwards unlawfully re- 
turns to settle, reside upon, or take possession of such lands, 


is guilty of a misdemeanor. 


f BSS es re Crem <TH 


OF CRIMES AGAINST THE REVENUE AND PROPERTY OF THE 
TERRITORY. 


SECTION. SECTION, 

4¢03 Embezzlement and falsification 4608 Refusing to give assessor list of 
of accounts by public officers. property or giving false name. 

4604 Officers neglecting to pay over 4609 Delivering receipts for poll 
public moneys. taxes, other than prescribed by 

4605 ‘*Public moneys’? as used in law, or collecting poll taxes, 
the preceding section defined. etc., without giving the receipt 

4606 Failure to pay over fines and prescribed by law. 
forfeitures received, a misde- 4610 Refusing to give name of person 
meanor. in employment, etc. 

4607 Obstructing officer in collecting 4611 Carrying on business without 
revenue, license. 


ae piece aa § 4603. ) Every officer of this Territory, or of any 

ionts by pup. county, city, precinct, or district of this Territory and every 

tc otters. other person charged with the receipt, safe keeping, transfer, 
or disbursement of public moneys, who either: 

1. Without authority of law, appropriates the same 
or any portion thereof to his own use, or to the use of 
another ; or, 

2. Loans the same or any portion thereof; or, 

3. Fails to keep the same in his possession until dis- 
bursed or paid out by authority of law; or, 

4. Unlawfully deposits the same or any portion thereof 
in any bank, or with any banker or other person; or, 

5. Knowingly keeps any false account, or makes any 

a 
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false entry or erasure in any account of or relating to the 
same; or, 


6. Fraudulently alters, falsifies, conceals, destroys or 
obliterates any such account; or, 


7. Wilfully refuses or omits to pay over, on demand 
any public moneys in his hands, upon the presentation of a 
draft, order, or warrant drawn upon such moneys by compe- 
tent authority; or, 

8. Wilfully omits to transfer the same, when such ° 
‘transfer is required by law; or, 


9. Wilfully omits or refuses to pay over to any oflicer 
or person authorized by law to receive the same, any money 
received by him under any duty imposed by law so to pay 
over the same; 

Is guilty of a felony. 


§ 4604. © Every officer charged with the receipt, omcers neg.- 
: P 2 lecting to pay 
safe keeping or disbursement of public moneys, who neg- over public 
‘ > - moneys. 
lects or fails to keep and pay over the same, in the manner 
prescribed by law, is guilty of felony. 
§ 4605. The phrase ‘‘public moneys,’’ as used in «panic mon. 


the two preceding sections, includes all bonds and evidences of ee cree 


indebtedness, and all moneys belonging to the Territory, ordeined. 
any city, county, precinct, or district therein, and all moneys, 

bonds, and evidences of indebtedness received or held by 
Territorial, county, district, city, or precinct officers in their 

official capacity. 

§ 4606, ®™ If any clerk, justice of the peace, sheriff, paiture to pay 
or constable, who receives any fine or forfeiture, refuses Pasteecoanee: 
or neglects to pay over the same according to law and pr Mee tress 
within thirty days after the receipt thereof, he is guilty of a 
misdemeanor. 

§ 4607. Every person who wilfully obstructs or obstructing 
hinders any public officer from collecting any revenue, taxes, fecung °°" 
or other sums of money, in which the people of this Terri-* "°°" 
tory are interested, and which such officer is by law em- 
powered to collect, is guilty of a misdemeanor. 

§ 4608. @) Every person who unlawfully refuses, Refusing to 


: . . 3 give assessor 
upon demand to give to any school district, city or county lst of prop: 


‘ . a i erty, or giving 
assessor a list of his property subject to taxation, or to swear false name. 
to such list, or who gives a false name or fraudulently refuses 


to give his true name to any assessor, when demanded by such 


U 
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assessor, in the discharge of his official duties, is guilty of a 
misdemeanor. 

§ 4609. ) Every person who uses or gives any re- 
ceipt, except that prescribed by law, as evidence of the 
payment of any poll tax, road tax, or license of any kind, 
or who receives payment of such tax or license without 
delivering the receipt prescribed by law, is guilty of a misde- 
meanor. 

§ 4610. ©” Every person who, when requested by the 
assessor, or collector of taxes or licenses refuses to give to 
such assessor or collector, the name and residence of each 
man In his employment, or to give such assessor or collector 
access to the building or place where such men are employed, 
is guilty of a misdemeanor. 

§ 4611. @% Every person who commences, or carries 
on any business, trade, profession or calling, for the trans- 
action or carrying on of which a license is required by any law 
of this Territory, or by any county regulation, without taking 
out the license required by law or by the county regulation, 
is guilty of a misdemeanor. 
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CHAPTER I. 


ARSON, 
SECTION, SECTION. 
4612 Arson defined. | 4617 Ownership of building. 
4613 ‘*Building”’ defined. 4618 Degrees of arson. 
4614 ‘Inhabited building”’ defined, 4619 Arson of the first degree, arson 
4615 ‘*Night time’’ defined. of the second degree. 
4616 ‘‘Burning’’ detined. 4620 Punishment of arson. 


§ 4612. © Arson is the wilful and malicious burning ,..6, aesnea 
of a building with intent to destroy it. 

§ 4613. ) Any house, edifice, structure, vessel or «guitaing” ae- 
other erection, capable of affording shelter for human beings, “”°” 
or appurtenant to or connected with an erection so adapted, 
is a ‘‘building,’’ within the meaning of this Chapter. 

§ 4614, ® Any building which has usually been oc- «tnapitea 
cupied by any person lodging therein at night, is an ‘‘in-fnea® °° 
habited building,’’ within the meaning’ of this Chapter. 
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“Night time” § 4615. ” The phrase ‘* night time,”’ as used in this 
Chapter, means the period between sunset and sunrise. 

Penn eda de- § 4616. @*? To constitute burning, within the meaning 
of this Chapter, it is not necessary that the building set on fire 
shall have been destroyed. It is sufficient that fire is applied 
so as to take effect upon any part of the substance of the 
building. 

Ownership of § 4617. °™ To constitute arson it is not necessary that 

, a person other than the accused should have had ownership in 
the building set on fire. It is sufficient, that at the time of 
the burning another person was rightfully in possession of, 

. or was actually occupying such building or any part thereof. 
Degrees of § 4618. Arson is divided into two degrees. 
Arson of the § 4619. ? Maliciously burning in the night time an 


first degree; . ° +13: : . ° : 
arson ofthe inhabited building in which there is at the time some human 


second degree J ik ; ni s 
being, is arson in the first degree; all other kinds of arson 
ure of the second degree. 


ee § 4620, @ Arson is punishable by imprisonment in 
the penitentiary as follows: 
1. Arson in the first degree, for not less than two years, 
nor more than fifteen years. 
2. Arson in the second degree, for not less than one 
nor more than ten years. 
Cuarrer II. 
BURGLARY AND HOUSEBREAKING, 
SKCTION, SECTION, 
4621 Burglary defined, 4624 Punishment of housebreaking, 
4622 Punishment of burglary. 4625 ‘Night time’’ defined. 
4623 Housebreaking defined. 
Burglary § 4621, ) Every person who, in the night time, 
efined, 


forcibly breaks and enters, or without force enters through 
any open door, window or other aperture, any house, room, 
apartment or tenement, or any tent, vessel, water craft or 
railroad car, with intent to commit larceny or any felony, is 
guilty of burglary. $ ' 


a 
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§ 4622. @%) Burglary is punishable by imprisonment Punishment 
in the penitentiary not less than one nor more than ten years. eee 
§ 4623. (ss) Every person who, in the day time, enters Housebreak- 
any dwelling house, shop, warehouse, store, mill, barn, 
stable, outhouse, other building, vessel, or railroad car, with 
intent to steal or to commit any felony whatever therein, is 
guilty of housebreaking. 
§ 4624. © Housebreaking is punishable by imprison- Punishmentof 
ment in the penitentiary not less than six months nor more ins. 
than three years. 
§ 4625. © The phrase ‘night time,’’ as used in this “Nighttime” 
Chapter, means the period between sunset and sunrise. 


CHAPTER III. 


HAVING POSSESSION OF BURGLARIOUS INSTRUMENTS AND DEADLY 


WEAPONS. 

SUCTION. SECTION. 

4626 Having possession of any instru- 4627 Having possession of deadly 
ment with intent to commit weapon with intent to commit 
burglary. assault. 


§ 4626. °° Every person having upon him a picklock, naving pos: 
2 . : : . i f 
ctowkey, bit, other instrument or tool, with intent feloniously inetromant: 


: “Ta: ‘ : ° with intent to 
tq break or enter into any building, is guilty of a misdemeanor. commit 


1 ‘ 
§ 4627. ©) Every person having upon him any deadly Having pos 
: : . . . ° sion o ; 
weapon, with intent to assault another, is guilty of a misde- deadly 


weapon, etc. 
mipanor. 
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CuHaprer LV. 


FORGING AND COUNTERFEITING, 


SECTION, SECTION, 
4628 Forgery of wills, conveyances, 4633 Passing or receiving forged 
notes, bonds, etc., uttering notes, 
forged notes, bonds, etc.; 4634 Making, passing, or uttering 
forgery of records and official fictitious bills, ete. 
returns, 4635 Counterfeiting coin, bullion, ete, 
4629 Making false entries in records 4636 Punishment of counterfeiting. 
or returns, 4637 Possessing or receiving counter- 
4630 Forgery of public and corporate feit coin, bullion, ete. 
seals, 4638 Making or possessing counter- 
4631 Punishment of forgery. feit dies or plates. 


4632 Forging telegraph messages. 


§ 4628, Every person who, with intent to defraud 
another, falsely makes, alters, forges or counterfeits any 
charter, letters patent, deed, lease, indenture, writing obliga- 
tory, will, testament, codicil, annuity, bond, covenant, bank 
bill or note, post note, check, draft, bill of exchange, con- 
tract, promissory note, due bill for the payment of money or 
property, receipt for money or property, passage ticket, 
power of attorney, or any certificate of any share, right or 
interest in the stock of any corporation or association, or any 
auditor’s warrant for the payment of money at the treasury, 
county or city order or warrant, or request for the payment 
of money, or the delivery of goods or chattels of any kind, or 
for the delivery of any instrument of writing or acquittance, 
release or receipt for money or goods, or any acquittance, re- 
lease or discharge for any debt, account, suit, action, de- 
mand or other thing, real or personal, or any transfer or 
assurance of money, certificates of shares of stock, goods, 
chattels or other property whatever, or any letter of attorney 
or other power to receive money, or to receive or transfer 
certificates of shares of stock or annuities, or to let, lease, 
dispose of, alien or convey any goods, chattels, lands or tene- 
ments or other estate, real or personal, or any acceptance or 
endorsement of any bill of exchange, promissory note, draft, 


order or assignment of any bond, writing obligatory or 


— 
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promissory note for money or other property, or counterfeits 
or forges the seal or handwriting of another; or utters, 
publishes, passes or attempts to pass as true or genuine any 
of the above named false, altered, forged or counterfeited 
matters, as above specified and described, knowing the same 
to be false, altered, forged or counterfeited with intent to 
prejudice, damage or defraud any person; or who with intent 
to defraud, alters, corrupts or falsifies any record of any 
will, codicil, conveyance or other instrument, the record of 
which is by law evidence, or any record of any judgment of Forging of | 
a court, or the return of any officer to any process of any OOhas Fe 
court, is guilty of forgery. 

§ 4629, @™) Every person who, with intent to defraud making talse 


another, makes, forges or alters any entry in any book of records or re 
records, or any instrument purporting to be any record or re- 
turn specified in the preceding section, is guilty of forgery. 

—§ 4630. &) Every person who, with intent to defraud Forging of 
another, forges or counterfeits the seal of this Territory, the borporate, 


seal of any vublic officer authorized by law, the seal of any 0" 
court of record, or the seal of any corporation, or any other 
public seal, authorized or recognized by the laws of this Ter- 
ritory or of any State, government or country, or who falsely 
makes, forges or counterfeits any impression purporting to 

be an impression of any such seal, or who has in his posses- 
sion any such counterfeited seal or impression thereof, know- 

ing it to be counterfeited, and wilfully conceals the same, is 
guilty of forgery. 

§ 4631. © Forgery is punishable by imprisonment in Punishment 
the penitentiary for not less than one nor more than ten ‘petit. 
years. 

§ 4632, % Every person who knowingly and wilfully Forging tele: 
sends by telegraph to any person a false or forged message, sages. 
purporting to be from such telegraph office, or from any 
other person, or who wilfully delivers, or causes to be de- 
livered to any person any such message falsely purporting to 
have been received by telegraph, or who furnishes or con- 
spires to furnish, or causes to be furnished to any agent, op- 
erator, or employee, to be sent by telegraph or to be delivered, 
any such message, knowing the same to be false or forged, 
with the intent to deceive, injure or defraud another, is pun- 
ishable by imprisonment in the penitentiary not exceeding five 
years, or in the county jail not exceeding one year, or by fine 
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not exceeding one thousand dollars, or by both fine and im- 
prisonment. 
Passing or re- § 4633. (208) 


ceiving forged 
notes. 


Every person who has in his possession, 
or receives from another person, any forged promissory note 
or bank bill, or bills, for the payment of money or property, 
with the intention to pass the same, or to permit, cause, or 
procure, the same to be uttered or passed, with the intention 
to defraud any person, knowing the same to be forged or — 
counterfeited, or has or keeps in his possession any blank or 
unfinished note or bank bill made in the form or similitude of 
any promissory note or bill for payment of money or prop- 
erty, made to be issued by any incorporated bank or banking 
company, with intention to fill up and complete such blank and 
unfinished note or bill, or to permit, or cause, or procure the 

- same to be filled up and completed in order to utter or pass the 
same, or to permit, or cause, or procure the same to be 
uttered or passed, to defraud any person, is punishable by 
imprisonment in the penitentiary for not less than one nor 
more than ten years. 


Making, pass § 4634, °°" Every person who makes, passes, utters, 

mg Reeions OT publishes, with intention to defraud any other person, or 
who, with the like intention, attempts to pass, utter, or pub- 
lish, or who has in his possession, with like intent to utter, 
pass, or publish, any fictitious bill, note, or check; purporting 
to be the bill, note, or check, or other instrument in writing 
for the payment of money or property of some bank, corpora- 
tion, co-partnership, or individual, when, in fact, there is no 
such bank, corporation, co-partnership, or individual in exist- 
ence, knowing the bill, note, check, or instrument in writing 
to be fictitious, is punishable by imprisonment in the peniten- 
tiary for not less than one nor more than ten years. 


EO § 4635, @™ Every person who counterfeits any of the 
We Ste. 2" species of gold or silver coin current in this Territory, or any 


kind or species of gold dust, gold or silver. bullion, or bars, 

lumps, pieces, or nuggets, or who sells, passes, or gives in 

payment such counterfeited coin, dust, bullion, bars, lumps, 

pieces, or nuggets, or permits, causes, or procures the same 

to be sold, uttered, or passed, with intention to defraud any 

person, knowing the same to be counterfeited, is guilty of 
counterfeiting. 

§ 4636. © Counterfeiting is punishable by imprison- 
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ment in the penitentiary for not less than one nor more than Panishment 
ten years. ing. 

§ 4637. 7 Every person who has in his possession, OF possessing or 
receives for any other person, any counterfeited gold or silver Counterteit 
coin of the species current in this Territory, or any counter- lala 
feit gold dust, gold or silver bullion or bars, lumps, pieces, or 
nuggets, with the intention to sell, utter, put off, or pass the 
same, or permits, causes, or procures the same to be sold, 
uttered, or passed, with intention to defraud any person, 
knowing the same to be counterfeited, is punishable by im- 
prisonment in the penitentiary not less than one nor more 
than ten years. 

§ 4638. @ Every person who makes, or knowingly has making or 
in his possession any die, plate, or any apparatus, paper, counterfeit 
metal, machine, or other thing whatever, made use of in coun- ae 
terfeiting coin current in this Territory, or in counterfeiting 
gold dust, gold or silver bars, bullion, lumps, pieces, or nug- 
gets, or in counterfeiting bank notes or bill, is punishable by 
imprisonment in the penitentiary not less than one nor more 
than ten years; and all such dies, plates, apparatus, paper, 
metal, or machine, intended for the purpose aforesaid, must be 
destroyed. 


CHAPTER V. 


LARCENY. 
Sworn. SECTION. 
4639 ‘*Larceny”’’ defined, °4649 Severing and removing part of 
4640 Larceny from mining claim, tun- realty, declared larceny, 

nel, etc. 4650 Receiver of stolen property. 
4641 Larceny of lost property. 4651 Larceny committed and stolen 
4642 Grand and petit larceny. property received, out of this 
4643 ‘Grand larceny’’ defined, : Territory. 


4644 Punishment of grand larceny. 4652 Stealing gas. - 
4645 Punishment of petit larceny. 4653 Stealing water. . 
4646 Larceny of written instruments. 4654 Larceny of goods saved from 
4647 Value of passage tickets. fire. 
4648 Written instruments completed 4 
but not delivered. F 


§ 4639. © Larceny is the felonious stealing, taking, ; arceny de- 
carrying, leading, or driving away the personal property of ""** 
another. 
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Larceny from § 4640. ©) Every person who shall feloniously steal, 
tunnel, ete. take, and carry away, or attempt to take, steal, and carry 
away from any mining claim, tunnel, sluice, under current, 
rifle box, or sulphuret machine, any gold dust, amalgam, or 
quicksilver, the property of another, shall be deemed guilty 
of larceny. 

§ 4641. @™ Every person who finds lost property 
under circumstances which give him knowledge of 4 means of 
inquiry as to the true owner, and who appropriates such 
property to his own use, or to the use of another person not 
entitled thereto, without first making reasonable and just 
efforts to find the owner, and restore the property to him, is 
guilty of larceny. 


Larceny of 
lost property. 


Grand and § 4642. "Larceny is divided into two degrees, the 
petit larceny. , . F 7 * 
first of which is termed grand larceny; the second, petit lar- 
ceny. 
Grand larceny § 4643. °! Grand larceny is larceny committed in 
efined. : E 
either of the following. cases: 
1. When the property taken is of a value exceeding 
fifty dollars. 
2. -When the property is taken from the person of 
another. 
As amended 3. When the property taken is a horse, mare, colt, 
March 11, 1886. 2 ° . 
gelding, cow, heifer, steer, ox, bull, calf, mule, jack, or 
jenny. 
Petit larceny. 4. Larceny in other cases is petit larceny. 
oe § 4644. @ Grand larceny is punishable by imprison- 
ator ment in the penitentiary for not less than one nor more than 
ten years. 
Punishment of § 4645. ©" Petit larceny is punishable by a fine in any 


petit larceny. . P . 
As amended Sum less than three hundred dollars, or by imprisonment in 
Feb. 18, 1878. 


the county jail not exceeding six months, or both. : 
Larceny of | § 4646, ©) Tf the thing stolen consists of any evidence 
written instru- = 
ments, of debt, or other written instrument, the amount of money 


due thereupon, or secured to be paid thereby, and remaining 
ansatisfied, or which in any contingency might be collected 
thereon, or the value of the property the title to which is 
shown thereby, or the sum which might be recovered in the 
absence thereof, is the value of the thing stolen. 

Value of pas- § 4647. © If the thing stolen is any ticket or other 
paper or writing entitling or purporting to entitle the holder 
or proprietor thereof to a passage upon any railroad or vessel 
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or other public conveyance, the price at which tickets entit- 
ling a person to a like passage are usually sold by the propri- 
etors of such conveyance, is the value of such ticket, paper, 
or writing. 

§ 4648. °) All the provisions of this Chapter apply written 
where the property taken is an instrument for the payment of completed but 
money, evidence of debt, public security, or passage ticket, 
completed. and ready to be issued or delivered, although the 
same has never been issued or delivered by the makers thereof 


to any person as a purchaser or owner. 
§ 4649. °™) The provisions of this Chapter apply severing ana 
‘ . “, removing part 
where the thing taken is any fixture or part of the realty, and of the realty, 
. ; E e 2 ., declarec 
is severed at the time of the taking, in the same manner as if larceny. 
the thing had been severed by another person at some _ pre- 
to} J 
vious time. 
§ 4650. °) Every person who for his own gain, Or to geceiver ot 
stolen prop- 


prevent the owner from again possessing his property, buys erty. . 


or receives any personal property, of the value of fifty dol- 
lars, knowing the same to have been stolen, is punishable by 
imprisonment in the penitentiary not exceeding five years; if 
the value of the property so bought-or received be less than 
fifty dollars, he is guilty of a misdemeanor; Provided, That 
if such property so bought or received be a horse, mare, geld- 
ing, cow, steer, ox, calf, mule, jack, jenny, goat or sheep, he 
is guilty of a felony. 
§ 4651. “4 Every person who in another State or Larceny com- 


° mitted and 
country steals the property of another, or receives such prop- stolen prop: 


< a # : : erty received 
erty knowing it to have been stolen, and brings the same into out of this 

5 . - : erritory. 
this Territory, may be convicted and punished in the same 
manner as if such larceny or receiving had been committed in 


this Territory. 


§ 4652. ©") Every person who, with intent to injure gtealing gas. 
or defraud, makes or causes to be made any pipe, tube or 
other instrument and connects the same or causes it to be 
connected, with any main, service pipe or other pipe for 
conducting or supplying illuminating gas, in such manner as 
to supply illuminating gas to any burner or orifice, by or at 
which illuminating gas is consumed, around or without passing 
through the meter provided for the measuring and register- 
ing the quantity consumed, or in any other manner so as to 


-eyade payment therefor, and every person who, with like in- 
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tent, injures or alters any gas meter or obstructs its action, is 
guilty of a misdemeanor. 

seat § 4653. ©) Every person who, with intent to injure 
or defraud, connects or causes to be connected, any pipe, 
tube or other instrument with any main, service pipe or other 
pipe or conduit or flume for conducting water, for the pur- 
pose of taking water from such main, service pipe, conduit 
or flume without the knowledge of the owner thereof, and 
with intent to evade payment therefor is guilty of a misde- 


meanor. 
Larceny of § 4654. @" Every person who saves from fire, or from 
goods saved ed tig a. 
mpm Gre. a building endangered by fire, any property and for two days 
thereafter corruptly neglects to notify the owner or city 
marshal or sheriff of the county thereof, is guilty of a 
felony. 
CuapTer VI. 
EMBEZZLEMENT. 
SECTION. SECTION, 
4655 **Embezzlement”’ defined. 4659 When bailee, tenant, or lodgey 
4656 When officer, etc., of any asso- guilty of embezzlement. 
ciation, guilty of embezzlement. 4660 When clerk, agent, or servant 
4657 When carriers or other persons guilty of embezzlement. 
having property for transpor- 4661 Distinct act of taking. 
tation for hire guilty of embez- 4662 Evidence of debt undelivered 
ziement. may be subject of embezzle- 
4658 When trustee, banker, etc., ment. — 
guilty of embezzlement. 4663 Claim of title ground of defense. 
4664 Punishment for embezzlement. 
pabeealanient § 4655, CP) Embezzlement is the fraudulent appro- 
. abe 2 eme 
Bess priation of property by a person to whom it has been en- 
trusted. ah 
When ofticer, § 4656. °PD Every officer, director, trustee, clerk, ser- 
etc., of any eee 5 . 
association oe A DOr 
guilty ofem- vant or agent of any association, society or corporation 


ezzlement. (public or private), who fraudulently appropriates to any use 
or purpose not in the due and lawful execution of his trust, 
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any property which he has in his possession or under his 
control by virtue of his trust, or secretes it with a fraudulent 
intent to appropriate it to such use or purpose, is guilty of 
embezzlement. 
§ 4657. @™) Every carrier or other person having When carrier 


or other per- 


under his control personal property, for the purpose of trans- on having 
° property for 


portation for hire, who fraudulently appropriates it to any transportation 


use or purpose inconsistent with the safe keeping of such guilty of em. 
property and its transportation according to his trust, is 

guilty of embezzlement, whether he has broken the package 

in which such property is contained, or has otherwise sep- 

arated the items thereof, or not. 

§ 4658. °) Every trustee, banker, merchant, broker, when trustee 
attorney, agent, assignee in trust, executor, administrator or peniee ce win 
collector or person otherwise entrusted with or having in his 
control property for the use of any other person, who 
fraudulently appropriates it to any use or purpose not in the 
due and lawful execution of his trust or secretes it with a 
fraudulent intent to appropriate it to such use or purpose, is 
guilty of embezzlement. 

§ 4659. °P Every person entrusted with any property when bailee, 
as bailee, tenant or lodger, or with any power of attorney lodger guilty 
for the sale or transfer thereof, who fraudulently converts the men 
same or the proceeds thereof to his own use, or secretes it or 
them with a fraudulent intent to convert to his use, is guilty 
of embezzlement. 

§ 4660. @?) Every clerk, agent or servant of any per- when clerk, 
son who fraudulently appropriates to his own use, or secretes servant guilty 
with a fraudulent intent to appropriate to his own use any meat 
property of another which has come into his control or care 
by virtue of his employment as such clerk, agent or servant, 
is guilty of embezzlement. 

§ 4661. @ A distinct act of taking is not necessary to pistinct act of 
constitute embezzlement. ae 

§ 4662, °P Any evidence of debt, negotiable by de- pyigence ot 


livery only, and actually executed, is the subject of embezzle- teed Mae ne 


ment, whether it has heen delivered or issued as a valid in-busdiement 
strument or not. 

§ 4668, @? Upon any indictment for embezzlement it Claim oftitiea 
is a suflicient defense that the property was appropriated fous 
openly and avowedly, and under a claim of title preferred in 
good faith, even though such claim is untenable. 
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> oN . . ‘4 F; 
Panishment of § 4664. @ Every person guilty of embezzlement is 
embezzle- P : : . : : 
ment. punishable in the manner prescribed for feloniously stealing 


property of the value of that embezzled, and where the pro- 
perty embezzled is an evidence of debt or right of action, the 
sum due upon it, or secured to be paid by it, shall be taken 
as its value. 


CuHapter VII. 


EXTORTION. ’ 


SECTION. SECTION. 
4665 ‘Extortion’’ defined. 4669 Obtaining signature by means 
4666 What threats may constitute ex- of threats 
tortion. 4670 Sending threatening letters with 
4667 Punishment of extortion in cer- intent to extort money, etc. 
tain cases. 4671 Attempts to extort money or 
4668 Punishment of extortion com- property by means of verbal 
mitted under color of official threats. 
right. 4672 Officers of railroad companies 


making overcharges. 


“Extortion” § 4665. aig: Extortion is, the obtaining of property 
from another, with his consent, induced by a wrongful use of 
force or fear, or under color of official right. 

What threate § 4666. C8) Fear, such as will constitute extortion, 

tute extortion. may be induced by a threat, either: 

1. To do an unlawful injury to the person or property 
of the individual threatened, or to any relative of his, or 
member of his family; or, 

2. ‘To accuse him, or any relative of his, or member of 
his family, of any crime; or, © ; : 

3. To expose, or impute to him or them any deformity 
or disgrace; or, 

4. To expose any secret affecting him or them. : 

\Punishmentof - § 4667. ©”) Every person who extorts any money or 

certain cases. other property from another, under circumstances not amount- 
ing to robbery, by means of force, or any threat, such as is 
mentioned in the preceding section, is punishable by impris- 
onment in the penitentiary not exceeding three years. 

§ 4668. CP? Every person who commits any extortion 
under color of official right, in cases for which a different 
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punishment is not prescribed in this Code, is guilty of a mis- Punishment ot 
‘ extortion com- 


demeanor. mitted under 
color of official 


§ 4669. @) Every person who by any extortionate ee a 
means, obtains from another his signature to any paper or in- natare by 
strument, whereby, if such signature were freely given, any threats. 
property would be transferred, or any debt, demand, charge, 
or right of action created, is punishable in the same manner 
as if the actual delivery of such debt, demand, charge, or 
right of action were obtained. 

§ 4670. @%) Every person who, with intent to extort sending 


x threatening 
any money or other property from another, sends or delivers letters with 


_to any person any letter or other writing, whether subscribed tort money, 
or not, expressing or implying, or adapted to imply, any 
threat such as is specified in section three hundred and one (1) 
is punishable in the same manner as if such money or property 
were actually obtained by means of such threat. 
§ 4671. @) Every person who unsuccessfully attempts, Attempts to 


extort mone 
by means of any verbal threat, such as is specified in section ot Property by 


means of 
three hundred and one, to extort money or other property Y¢7P*! 'hreats- 
from another, is guilty of a misdemeanor. 
§ 4672. © Every officer, agent, or employee of a rail- onicers of 
road company who asks or receives a greater sum than is al- Taree’ com 
lowed by law for the carriage of passengers or freight, is°Y™ "8 


guilty of a misdemeanor. 


Cuaprer VIII. 


FALSE PERSONATION AND CHEATS. 


SECTION. SECTION. 
4673 Marrying under false persona- 4675 Receiving property in false char- 
tion. acter. 
4674 Falsely personating another in 4676 Fraudulent conveyances. 
other cases. 4677 Obtaining money by false pre- 
tenses. 


{ (2138) 5 i 
§ 4673. Every person who falsely personates an Marrying 


other, and in such assumed character marries or pretends to personation. 


(1) See. 301 here referred to is the preceding § 4666. 
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marry, or to sustain the marriage relation towards another, 
with or without the connivance of such other, is guilty of a 
felony. 
Ralnety per- § 4674, @% Every person who falsely personates an- 
another in| other and in such assumed character, either: 

1. Becomes bail or surety for any party in any proceed- 
ing whatever, before any court or officer authorized to take 
such bail or surety; or, 

2. Verifies, publishes, acknowledges or proves, in the 
name of another person, any written instrument, with intent 
that the same may be recorded, delivered, and used as true; or, 

3. Does any other act whereby, if it were done by the 
person falsely personated, ne might, in any event, become 
liable to any suit or prosecution, or to pay any sum of money, 
or to incur any charge, forfeiture, or penalty, or whereby any 
benetit might accrue to the party personating, or to any other 
person; 

Is punishable by imprisonment in the county jail not ex- 
ceeding one year, or by fine not exceeding one thousand dol- 
dars; or by both. 

= pr § 4675. @M Every person who falsely personates an- 
falsecharac- other, and in such assumed character receives any money or 
property, knowing that it is intended to be delivered to the 
individual so personated, with intent to convert the same to 
his own use, or to that of another person, or to deprive the 


true owner thereof, is punishable in the same manner and to- 


the same extent as for larceny of the money or property so 
received. 

Mendeteni § 4676. C4) Every person who is a party to any fraud- 

conveyance ulent conveyance of any lands, tenements, or hereditaments, 
goods, or chattels, or any right or interest issuing out of the 
same, or to any bond, suit, judgment, or execution, contract, 
or conveyance, had, made or contrived with intent to deceive 
and defraud others, or to defeat, hinder, or delay creditors 
or others of their just debts, damages, or demands, i is guilty 
of a misdemeanor. © 

Cistatabise § 4677. (' Every person who knowingly and design- 

fuetenses “edly, by false or fraudulent representations or pretenses, 
defrauds any other person of money or property is punish- 
able by imprisonment in the county jail, not exceeding one 
year, and by fine not exceeding three times the value of the 
money or property so obtained. 


— so 
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CHAPTER IX. 


FRAUDULENT PDESTRUCTION OF PROPERTY INSURED. 


SECTION. SECTION. 
4678 Burning or destroying property 4679 Presenting false proofs in sup- 
insured. port of a claim upon policy of 
insurance. 


§ 4678. °) Every person who wilfully burns, or in Burning or de- 
any other manner injures or destroys any property which is anty insanee 
at the time insured against loss or damage by fire or by any 
other casualty, with intent to defraud or prejudice the insurer, 
whether the same be the property of or in possession of 
such person or of any other, is punishable by imprison- 
ment in the penitentiary not less than one nor more than ten 
years. 

§ 4679. © Every person who presents or causes to Prgennng. 


be presented any false or fraudulent claim, or any proof in QPntc.* 


support of any such claim, upon any contract of insurance Poncy.of™ 
for the payment of any loss, or who prepares, makes, or sub- 

scribes any account, certificate of survey, affidavit, or proof 

of loss, or other book, paper, or writing with intent to pre- 

sent or use the same, or to allow it tobe presented or used in 

support of any such claim, is punishable by imprisonment in 

the penitentiary not exceeding three years, or by a fine not 
exceeding one thousand dollars, or by both. 


\ 
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Cuaprer X. 


FALSE WEIGHTS AND MEASURES, 


SECTION. « SECTION. 


4680 ‘False weight’? and ‘‘measure”’ 4682 Stamping fal 
defined. or tare on cas 
4681 anions false weights and meas- 


weight” and § 4680. @) A false weight or m 
dcined, does not conform to the standard establi 
the United States of America. 
pees, Eg § 4681. © Every person who uses an 
measures. measure, knowing it to be false, by which use 

frauded or otherwise injured, is guilty of at 

false § 4682, C4) Every person who kne 

are or fare on on stamps false or short weight or measure, or f 
; cask or package, or car, or knowingly sells 0 
any cask or package or other article so mar 
misdemeanor. 


— 


—— 


~~ 
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CHAPTER XI. 


FRAUDULENT INSOLVENCIES BY CORPORATIONS AND OTHER FRAUDS IN 
THEIR MANAGEMENT. 


SECTION. SECTION. 

4683 Fraud in subscription for stock 4691 Officer of corporation to permit 
of corporation. inspection of its books. 

4684 Frauds in procuring organiza- 4692 Officer of railroad company con- 
tion of corporation or increas- tracting debt in its behalf ex- 
ing its capital. ceeding its available means. 

4685 Unauthorized use of name in 4693 Debt contracted in violation of 
prospectus, etc. last section not invalid. 

4686 Misconduct of directors of stock 4694 Director of corporation pre- 
corporations. sumed to have knowledge of its 

4687 Savings bank officer overdraw- affairs. 

his account. 4695 Director present at a meeting, 

4688 Receiving deposits in insolvent when presumed to have assent- 

banks. ed to proceedings. 

4689 Frauds in keeping accounts in 4696 Director absent from meeting, 
books of corporations. when presumed to have assent- 

4690 Officer of corporation publishing ed to proceedings. 


false reports of its condition. 4697 Foreign corporations. 
4698 ‘‘Director’’ defined. 


§ 4683. °% Every person who signs the name of ay, ,4sin 
fictitious person to any subscription for or agreement to fr aed vee 
take stock in any corporation existing or proposed, and °°" 
evyéry person who signs to apy subscription or agreement 
the name of any person, knowing that such person has not 
means or does not intend in good faith ‘to comply with all 
the terms thereof, or under any understanding or agree- 
ment that the terms of such subscription or agreement are 
not to be complied with or enforced, is guilty of a mis- 
demeanor. 

§ 4684. @ Every officer, agent, or clerk of any Cor- Frauds in pro- 


curing organ- 


poration, or of any persons proposing to organize a corpora- ization of cor. 
p ; 


tion, or to increase the capital stock of any corporation, who Shirrhg Meet 
knowingly exhibits any false, forged, or altered book, paper, 
voucher, security, or other instrument of evidence to any 
public officer or board authorized by law to examine the or- 


zation of such corporation, or to investigate its affairs, 


or eta be allowed an increase of its capital, with intent to de- 


ceive such officer or board in respect thereto, is punishable by 
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tions. 


Savings bank 
officer over- 
drawing his 
account. 


Receiving de- 
posits in in- 
solvent banks, 
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imprisonment in the penitentiary not less than one year nor 
more than ten years. 

§ 4685. ( Every person who without being author- 
ized so to do, subscribes the name of another to or inserts the 
name of another in any prospectus, circular, or other adver- 
tisement, or announcement of any corporation or joint stock 
association, existing or intended to be formed, with intent to 
permit the same to be published, and thereby to lead persons 
to believe that the person whose name is so subseribed is an 
officer, agent, member or promoter of such corporation or 
association, is guilty of a misdemeanor. 

§ 4686, @% Every director of any stock corporation 
who concurs in any vote or act of the directors of such cor- 
poration or any of them, by which it is intended either: 

1. To make any dividend, except from the surplus prof- 
its arising from the business of the corporation, and in the 
vases and manner allowed by law; or, 

2. To divide, withdraw, or in any manner, except as 
provided by law, pay to the stockholders, or any of them, any 
part of the capital stock of the corporation; or, 

3. To discount or receive any note or other evidence of 
debt in payment of any instalment actually called in and re- 
quired to be paid, or with the intent to provide the means of 
making such payment; or, 

4. To receive or discount any note or other evidence 
of debt, with the intent to enable any stockholder to with- 
draw any part of the money paid in by him, or his stock; or, 

5. To receive from any other stock corporation in ex- 
change for the shares, notes, bonds or other evidences of 
debt of their own corporation, shares of the capital stock of 
such other corporation, or notes, bonds or other evidences of 
debt issued by such corporation; 

Is guilty of a misdemeanor. 

§ 4687. °) Every officer, agent, teller or clerk of any 
savings bank who knowingly overdraws his account with such 
bank and thereby wrongfully obtains the money, note or 
funds of such bank, is guilty of a misdemeanor. 

§ 4688. °>) Every officer, agent, teller or clerk of any 
bank and every individual banker, or agent, teller or clerk of 
any individual banker, who receives any deposits, knowing 
that such bank, or association, or banker, is insolvent, is 
guilty of a misdemeanor. 
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§ 4689. ©) Every director, officer or agent of any Prange in 
corporation or joint-stock association, who knowingly re- counts in | 
celves or possesses himself of any property of such corpora- Portion. 
tion or association, otherwise than in payment of a just de- 
mand, and who, with intent to defraud, omits to make, or to 
cause or direct to be made, a full and true entry thereof in 
the books or accounts of such corporation or association, and 
every director, officer, agent or member of any corporation or 
joint-stock association who, with intent to defraud, destroys, 
alters, mutilates or falsifies any of the books, papers, writings 
or securities belonging to such corporation or association, or 
makes, or concurs in making, any false entries, or omits, or 
concurs in omitting, to make any material. entry in any book 
of accounts, or other record or document kept by such cor- 
poration or association, is punishable by imprisonment in the 
penitentiary not less than one nor more than five years, or by 
imprisonment in a county jail not exceeding one year, and a 
fine not exceeding five hundred dollars, or by both such fine 


and imprisonment. , 
§ 4690. °%) Every director, officer or agent of any Onicers ot 


° a bo an 5 corporation 
corporation or joint stock association who knowingly concurs publishing 
in making or publishing any written report, exhibit or state- of its condi. 
ment of its affairs or pecuniary condition, containing any 
material statement which is false, other than such as are 
mentioned in this Chapter, is guilty of a misdemeanor. 

§ 4691. @) Every officer or agent of any corporation, onicers of cor- 
having or keeping an office within this Territory, who has in permit ap in: 
his custody or control any book, paper or document of such books. 
corporation and who refuses to give to a stockholder or mem- 
ber of such corporation, lawfully demanding, during office 
hours, to inspect or take a copy of the same, or of any part 
thereof, a reasonable opportunity so to do, is guilty of a mis- 
demeanor. 


§ 4692, CY) Every officer, agent, or stockholder of any Odtcer of rail- 
road company 


railroad company, who knowingly assents to, or has an agency contracting 


in contracting any debt by or on behalf of such company, its behalt ex- 
unauthorized by a special law for the purpose, the amount of 2vallable 
which debt, with other debts of the company, exceeds its 

available means for the payment of its debts, in its possession, 

under its control, and belonging to it at the time such debt is 


contracted, including its bona fide and available stock sub- 
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scriptions, and exclusive of its real estate, is guilty of a mis- 


demeanor. 
Debt : ie (2158) ‘ : 7 , di 
tracted tn vio- § 4693. The last section does not affect the validity 
oo angler of a debt created in violation of its provisions, as against the 
sa a company. 
Director of § 4694. © Every director of a corporation or joint 


corporation 


resumed to stock association is deemed to possess such knowledge of the 
ave Knowl- 


edge of its affairs of his corporation as to enable him to determine 
affairs. e . . . . : 
whether any act, proceeding, or omission of its directors is a 
violation of this Chapter. 


Director § 4695, @ Every director of a corporation or joint 
present at J 


meeting when stock association who is present at a meeting of the directors 


resumed to 
have assented , thich « roc “COCeedi jaa] i 
Pie Oo hich any act, proceeding, or omission of such directors, 


ings. in violation of this Chapter occurs, is deemed to have con- 
curred therein, unless he at the time causes, or in writing 
requires his dissent therefrom to be entered in the minutes of 
the directors. 

Director ab- § 4696, @ Every director of a corporation or joint 


meeting when stock association, although not present at a meeting of the 
resumed to 5 


ave assented jj > "as thic ‘ , . r ; 12aQ] 
te proceed directors at which any act, proceeding, or omission of such 


> directors in violation of this Chapter occurs, is deemed to 
have concurred therein, if the facts constituting such violation 
appear on the records or minutes of the proceedings of the 
board of directors, and he remains a director of the same 
company for six months thereafter, and does not within that 
time cause, or in writing require, his dissent from such 
illegality to be entered in the minutes of the directors. 

Foreign cor- 9 4697. 7. Tt is no defense to a prosecution for a 

Poranen®- violation of the provisions of this Chapter, that the corpora- 
tion was one created by the laws of any State, government, 
or country, if it was one carrying on business or keeping an 
office therefor within this Territory. : 

“Director” de- § 4698. 7) The term ‘‘director’’ as used in this 
Chapter, embraces any of the persons haying by law the 
direction or management of the affairs of a corporation, by 
whatever name such persons are described in its charter or 
known by law. 
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CHAPTER XII. 


OF MALICIOUS INJURIES TO RAILROAD BRIDGES, HIGHWAYS, BRIDGES AND 


TELEGRAPHS, 


SECTION. SECTION. 


4699 Injuries to railroads and railroad 4702 Injuries to toll houses and gates. 
bridges. 4703 Injuries to milestones and guide 
4700 Injuries to railroads for horse boards. 
cars. 4704 Injuring telegraph lines. 
4701 Injuries to highways, private . 
ways and bridges. 


Q (2164) y Pires ts Spr Ty ores 
§ 4699. Every person who maliciously either: cainene be 


1. Removes, displaces, injures, or destroys any part of Tairoads and 


any railroad, for steam cars, or any track of any such rail- aor 
road, or any such branch or branchway, switch, turnout, 
bridge, viaduct, culvert, embankment, station house, or other 
structure or fixture, or any part thereof, attached to or con- 
nected with any such railroad; or, 
2. Places any obstruction upon the rails or track of any 
such railroad, or of any switch, branch, branchway, or turn- 
out connected with any such railroad; 
Is punishable by imprisonment in the penitentiary not 
exceeding five years. 
§ 4700. ©) Every person who maliciously, either: Injury to all- 
“1. Removes, displaces, injures or destroys, any part of horse cars. 
any railroad for horse-cars, or any track of any such railroad, 
or any branch, or branchway, switch, turnout, bridge, viaduct, 
culvert, embankment, station house, or other structure or 
fixture, or any part thereof attached to or connected with any 
such railroad; or, 
2 Places any obstruction upon the rails or track of any 
such railroad, or of any switch, branch, branchway, or turn- 
out, connected with any such railroad ; 
Ts guilty of a misdemeanor. 
§ 4701, @ Every person who maliciously digs up, re- tnjuries to 
moves, displaces, breaks, or otherwise injures or destroys pe ela 
A A " , jz and bridges. 
any public highway or bridge, or any private way laid out by . 
authority of law, or bridge upon such highway or private 
way, is punishable by imprisonment in the penitentiary not 


636 


PENAL CODE. 


exceeding three years or in the county jail not ex 
months. 

§ 4702, @ Every person who r 18 
destroys any toll house or turnpike i ye u ie . 
demeanor. “s 

§ 4703, @) Every person who maliciot 
injures any mile board, post, or stone, or g 
inscription on such, erected upon any highway, is 
misdemeanor. oa 

§ 4704, @ Every person who maliciot 
removes, injures, or obstructs any line ot 
any part thereof, or appurtenance or appar 
therewith, or severs any wire thereof, is gv 
meanor. 
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ete CALV . 


OF MALICIOUS MISCHIEF. 


SECTION, SECTION, 
4705 Malicious mischief in general 4717 Destroying or tearing down 
defined. notices, ete., before expiration 
4706 Specifications in following sec- of time for which they were to 
tions not restrictive of last remain set up. 
section, 4718 Injuring or destroying written 
4707 Poisoning cattle. instrument. 
4708 Killing, maiming or torturing 4719 Opening or publishing sealed 
animals. letters. 
4709 Burning of buildings and other 4720 Disclosing contents of tele- 
property not the subject of lar- graphic message. 
ceny. 4721 Altering telegraphic messages. 
4710 Malicious injuries to freehold. 4722 Opening sealed enyelope con- 
4711 Injuries to standing crops. taining telegraphic dispatches. 
4712 Removing, defacing or altering 4723 Injuring works of art or im- 
land marks. ‘provements in any city or yil- 
4713 Destroying or injuring jails. lage. 
4714 Destroying or injuring bridges, 4724 Destroying works of literature, 
dams, levees, water dams, etc. ete., in public libraries. 
4715 Burning or injuring rafts. 4725 Breaking or obstructing gas or 
4716 Injuries to signals, monuments, water pipes, etc. 
etc., erected in United States 4726 Drawing water from works after 
survey. they have been closed. 


4727 Using or turning water from 
canals, irrigating ditches, etc. 


§ 4705, @' Every person who maliciously injures or Malicious 
: . mischief in 
destroys any real or personal property not his own, in cases general de- 
: < : : A , fined. 
otherwise than such as are specified in this Code, is guilty of 
a misdemeanor. 


e (271) ‘faati ‘ , mg Specifications 
§ 4706. The specification of the acts enumerated FPeeiaies 


in the following sections of this Chapter is not intended Seton net 


to restrict or qualify the interpretation of the preceding “'*°°"°™ 
section. | 

~ § 4707. @'™ Every person who wilfully, unlawfully eis 
and maliciously administers any poison to an animal, the 
property of another, or maliciously exposes any poisonous 
substance, with intent that the same shall be taken or swal- 
lowed by any such animal, is punishable by imprisonment in 
the penitentiary not exceeding three years, or in the county 
jail not exceeding six months or by fine not exceeding three 
hundred dollars, or by both. 

§ 4708. @ Every person who maliciously _ kills, 


638 


PENAL CODE. fe ‘ 


Killing, maim- maims, or wounds an animal, the property of another, or 


ing or tortur- 
ing animals. 


Burning 
bridges and 
other pro 
erty not the 
subject of 
arson. 


Malicious in 
juries to free- 
old. 


who maliciously and cruelly beats, tortures, or injures any 
animal, whether belonging to himself or another, is guilty of 
a misdemeanor. 

§ 4709. @") Every person who wilfully and malicious- 
ly burns any bridge exceeding in value fifty dollars, or any 
building, snow shed, or vessel, not the subject of arson, or 
any stack of grain Of any kind, or of hay, or any growing 
or standing grain, grass, or tree, or any fence, not the 
property of such person, is punishable by imprisonment 
in the penitentiary for not less than one nor more than ten 
years. 

§ 4710. “@ Every person who wilfully and maliciously 
commits any trespass, by either: 

1. Cutting down, destroying, or injuring any kind of 
wood or timber standing or growing upon the land of an- 
other; or, 

2. Carrying away -any kind of wood or timber that has 
been cut down and is lying on such lands; or, 

3. Maliciously injuring or severing from the freehold 
of another anything attached thereto, or the produce thereof ; 
or, 

4, Digging, taking, or carrying away from any lot 
situated within the limits of any incorporated city, without 
the license of the owner or legal occupant thereof, any earth, 
soil, or stone; or, 

5. Digging, taking, or carrying away from any land in 
any of the cities of the Territory, laid down on the map or 
plan of such city, or otherwise recognized or established as a 
street, alley, avenue, or park, without the license of the 
proper authorities, any earth, soil, or Stone; or, 

6. Putting up, affixing, fastening, printing, or painting 
upon any property belonging to the Territory or to any city, 
county, or village, or dedicated to the public, or upon any 
property of any person, without license from the owner, any 
notice, advertisement, or designation of, or any name for, any 
commodity, whether for sale or otherwise, or any picture, 
sign or device intended to call attention thereto; is guilty of 
a misdemeanor. 

§ 4711. @" Every person who maliciously injures or 
destroys any standing crops, grain, cultivated fruits, or vege- 


Re ‘ 
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tables, the property of another, in any case for which a pun- Injuries to 
standing 

ishment is not otherwise prescribed by this Code, is guilty of crops. 

a misdemeanor. 


§ 4712. 7 Every person who either: 


1. Maliciously removes any monument erected for the Removing, de- 
facing, or 
purpose of designating any point in the boundary of any lot altering land 
$ 7 si marks 
or tract of land, at a place where a subaqueous telegraph 


cable lies; or, 


2. Maliciously defaces or alters the marks upon any 
such monument; or, 


8. Maliciously cuts down or removes any tree upon 
which any such marks have been made for such purpose, with 
intent to destroy such marks; 


Is guilty of a misdemeanor. 
§ 4713. © Every person who wilfully and intention- Destroying or 
4 s injuring jails. 
ally breaks down, pulls down, or otherwise destroys or in- 
jures any public jail or other place of confinement, is guilty 
of felony. 


§ 4714, @'™ Every person who wilfully and maliciously pestroying or 
injuring 


cuts, breaks, injures, or destroys any bridge, dam, canal, bridges, dams, 
flume, aqueduct, levee, embankment, reservoir, or other dams, ‘ete. 

structure erected to create hydraulic power, or to drain or re- 
claim any swamp and overflowed, or marsh land, or to con- 
duct water for mining, manufacturing, reclamation, or agri- 
cultural purposes, or any embankment necessary to the same, 
or either of them; or wilfully or maliciously makes or causes 
to be made, any aperture in such dam, canal, flume, aqueduct, 
reservoir, embankment, levee, or structure, with intent to in- 


_ jure or destroy the same; or draws up, cuts, or injures any 


piles fixed in the ground, and used for securing any lake or 
river bank or walls, or any dock, quay, jetty, or lock, is 
guilty of a misdemeanor. 

§ 4715. @ Every person who wilfully and maliciously Burning or 
burns, injures or destroys any pile or raft of wood, plank, '™""™% ™* 
boards or other lumber, or any part thereof, or cuts loose or 
sets adrift any such raft or any part thereof, or cuts, breaks, 
injures, sinks, or sets adrift any vessel, boat, or skiff, the 
property of another, is punishable by a fine in any sum less prea 
than three hundred dollars, or by imprisonment in the ponay 
jail not exceeding six months. 

§ 4716. ©) Every person who wilfully injures, defaces, 
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Altering tele- 
graphic mes- 
sage. 


Openin 
pealed Awol 
opes contain- 
ing tele- 
graphic dis- 
patches. 


PENAL CODE, 


or removes any signal, monument, building, or appurtenance 
thereto, placed, erected or used by persons engaged in the 
United States survey, is guilty of a misdemeanor. 

§ 4717. > Every person who intentionally defaces, 
obliterates, tears down, or destroys any copy of transcript, 
or extract from, or of any law of the United States, or of this 
Territory, or any proclamation, advertisement, or notification 
set up at any place in this Territory, by authority of any law 
of the United States or of this Territory, or by order of any 
court, before the expiration of the time for which the same 
was to remain set up, is punishable by fine not less than 
twenty nor more than one hundred dollars, or by imprison- 
ment in the county jail not more than one month. 

§ 4718, “'® Every person who maliciously mutilates, 
tears, defaces, obliterates or destroys any written instrument, 
the property of another, the false making of which would be 
forgery, is punishable by imprisonment in the penitentiary 
for not less than one nor more than two years. 

§ 4719, ©) Every person who wilfully and corruptly 
opens or reads, or causes to be read, any sealed letter not ad- 
dressed to himself, without being authorized so to do, either 
by the writer of such letter, or by the person to whom it is 
addressed, and every person who, without the like authority, 
publishes any of the contents of such letter, knowing the 
same to have been unlawfully opened, is guilty of a misde- 
meanor. 

§ 4720, °' Every person who wilfully and corruptly 
discloses the contents of a telegraphic message, or any part 
thereof, addressed to another person, without the permission 
of such person, is punishable by imprisonment in the peniten- 
tiary not exceeding five years, or in the county jail not ex- 
ceeding one year, or by fine not exceeding one thousand dol- 
lars, or by both fine and imprisonment. 

§ 4721. “Every person who wilfully alters the pur- 
port, effect or meaning of a telegraphic message, to the injury 
of another, is punishable as provided in the preceding section. 

§ 4722. C8? Every person not connected with any tel- 
egraphic office who, without the authority or consent of the 
person to whom the same may be directed, wilfully opens any 
sealed envelope enclosing a telegraphic message and addressed 
to any other person, with the purpose of learning the con- 
tents of such message, or who fraudulently represents any 
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other person, and thereby procures to le delivered to him- 
self any telegrahpic message addressed to such other person, 
with the intent to use, destroy, or detain the same from the 
person or persons entitled to receive such message, is punish- 
able as provided in the two preceding sections. 
§ 4723. @) Every person, not the owner thereof, who tnjuring 

° sto * 2 works of art 

wilfully injures, disfigures, or destroys any monument, work or improve. 


ments 


of art, or useful or ornamental improvement within the limits in any city or 
. . village 
of any village or city, or any shade tree or ornamental plant 
growing thereon, whether situated upon private ground or on 
any street, sidewalk, or public park or place, is guilty of a 
misdemeanor. 
§ 4724. ?) Every person who maliciously cuts, tears, destroying 
“ ss . works of liter- 
Ds ye Ay t ’ ’ , - ature, etc., in 
defaces, breaks, or injures any book, map, chart, picture, en te, | 
i : . public libra- 
graving, statue, coin, model, apparatus, or other work of ries. 
literature, art, or mechanics, or object of curiosity deposited 
in any public library, gallery, museum, collection, fair, or 
exhibition, is guilty of a misdemeanor. 
§ 4725. °" Every person who wilfully breaks, digs Breaking or 
« . obstructing 
ao Inne ¢ j ’ a1 ri; ot] ‘ Las te 
up. obstructs, or injures any pipe or main for conducting gas otpenc athe 
or water, or any works erected for supplying buildings with 
gas or water, or any appurtenance or appendages therewith 
connected, is guilty of a misdemeanor. 
§ 4726. CM!) Every person who, with intent to defraud Prawing wa- 


ter from works 
or injure, opens or causes to be opened, or draws water from }fter they 
any stopeock or faucet by which the flow water is controlled, “°*** 
after having been notified that the same has been closed or 
shut for specific cause, by order of competent authority, is 
guilty of a misdemeanor. 

§ 4727. *™) Any person who, in violation of any right Using or turn. 
of any other person, wilfully turns or uses the water, or any pong ie 
part thereof, of any canal, ditch, or reservoir, except at aamisdes 
time or times, when the use of such water has been duly dis- reb. 20, 180, 
tributed to such person, or wilfully uses any greater quantity 
of such water than has been duly distributed to him, or in 
any way changes the flow of water, when lawfully distributed 
for irrigating or other useful purposes, except when duly 
authorized to make such change, or wilfully and maliciously 
breaks or injures any dam, canal, watergate, ditch, or other 


means of diverting or conveying water for irrigation, or 


other useful purposes, is guilty of a misdemeanor. 


27 . 


642 


Neglect or 
postpone 
ment out of 
regular order 
of telegraphic 
messages. 


Limitations. 


Agent, operat- 
or or em- 

loyee using 
information 
from mes- 
sage. 


PENAL CODE. 


Pied EE wa We 


CHAPTER II. * 


OF OTHER AND MISCELLANEOUS OFFENCES. 

SECTION. SECTION. 

4728 Neglect or postponement out of 4732 Breaking, injuring, or interfer- 
regular order of telegraphic ing with telegraph line or ap- 
messages, limitations. paratus. 

4729 Agent, operator, or employee 4733 Vagrants. 
using information from mes- 4734 Sending letters threatening to 
sages. expose another. 

4730 Clandestinely learning the con- 4735 Disposal of fines collected under 
tents of a telegraphic message. this and preceding Chapter. 


4731 Bribing telegraphic operator. 


§ 4728, (Every agent, operator, or employee of any 
telegraph office, who wilfully refuses or neglects to send any 
message received at such office for transmission, or wilfully 
postpones the same out of its order, or wilfully refuses or 
neglects to deliver any message received by telegraph, is 
guilty of a misdemeanor. Nothing herein contained shall be 
construed to require any message to be received, transmitted, 
or delivered, unless the charges thereon have been paid or 
tendered, nor to require the sending, receiving or delivering 
of any message counseling, aiding, abetting or encouraging 
treason against the government of the United States or the 
resistance to the lawful authority, or any message calculated 
to further any fraudulent plan or purpose, or to instigate or 
encourage the perpetration of any unlawful act, or to facil- 
itate the escape of any criminal or person accused of crime. 

§ 4729. @) Every agent, operator or employee of any 
telegraph office who in any way uses or appropriates any in- 
formation derived by him from any private message passing 
through his hands and addressed to any other person, or in 
any other manner acquired by him by reason of his trust as 
such agent, operator or employee, or trades or speculates 


(*) ChapterI., Title XV. repealed. : 
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upon any such information so obtained, or,in any manner 
turns, or attempts to turn, the same to his own account, 
profit or advantage, is punishable by imprisonment in the 
penitentiary not exceeding one year, or by fine not exceeding 
one thousand dollars, or by both such fine and imprisonment. 


7: (2205) ‘ “V7 , , ‘ , ‘ , Clandestinel 
§ 4730. Every person who, by means of any hernia tae 


machine, instrament or contrivance, or in any other manner, fonnvnie * 
wilfully and fraudulently reads, or attempts to read, any ™°**"8* 
message, or to learn the contents thereof, whilst the same 1s 

being sent over any telegraph line, or wilfully and fraud- 

ulently or clandestinely learns, or attempts to learn the con- 

tents or meaning of any message while the same is in any 
telegraph office, or is being received thereat or sent there- 

from, or who uses or attempts to use, or communicates to 

others, any information so obtained, is punishable as pro- 

vided in the preceding section. 

§ 4731. © Every person who, by the payment or Bribing tele. 
promise of any bribe, inducement or reward, procures or at- operators. 
tempts to procure any telegraph agent, operator or employee 
to disclose any private message or the contents, purport, sub- 
stance or meaning thereof, or offers to any such agent, 
operator or employee any bribe, compensation or reward for 
the disclosure of any private information received by him by 
reason of his trust as such agent, operator or employee, or 
uses or attempts to use any such information so obtained, is 
punishable as provided in the preceding section. 


§ 4732. 9 Every person who shall wilfully and Prcaking.'t 


maliciously cut, break or throw down any telegraph pole, Of fiscrama 
any tree or other) material used in any line of telegraph; or ratas, PP” 
shall wilfully and maliciously break, displace or injure any 
insulator in use in any telegraph line; or shall wilfully and 
maliciously cut, break or remove from its insulator any wire 

used as a telegraph line; or shall, by the attachment of a 

ground wire or by any other contrivance, wilfully destroy the 
insulation of such telegraph line or intercept the transmission 

of the electric current through the same; or shall in any 

other manner wilfully injure, molest or destroy any property 

or materials appertaining to any telegraph line; or shall wil- 

fully interfere with the use of any telegraph line; or obstruct 

or postpone the transmission of any message over the same, 

or procure or advise any such injury, interference or obstruc- 
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tion, the person so offending shall be deemed guilty of a mis- 
demeanor. P 

Vagrants. § 4733, @ Every person (except an Indian) without 
visible means of living, who has the physical ability to work, 
and who does not for the space of ten days seek employment 
nor labor when employment is offered him; every healthy 
beggar who solicits alms as a business; every person who 
roams about from place to place without any lawful business; 
every idle or dissolute person, or associate of known thieves, 
who wanders about the streets at Jate or unusual hours of the 
night, or who lodges in any barn, shed, shop, outhouse, vessel 
or place other than such as is kept for lodging purposes, 
without the permission of the owner or party entitled to the 
possession thereof; every lewd and dissolute person, who lives 
in and about houses of ill-fame, and every common prostitute 
and common drunkard, is a vagrant and punishable by im- 
prisonment in the county jail not exceeding ninety days. 

Sending let. § 4734, @ Every person who knowingly and wilfully 

ing to éxpose sends or delivers to another any letter or writing, whether 
subscribed or not, threatening to accuse him or another, of a 
crime, or to expose or publish any of his failings or infirm- 
ities, is guilty of a misdemeanor. 

Disposal of § 4735, @! The fines collected under the provisions of 


fines collected ; ; 4 

trewedus ‘this and the preceding Chapter, are to be paid one-half to 

Chapter the informer, and the balance into the county treasury of the 
county in which the offence is committed, for the benefit of 


district schools. 
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PULTE Av I. 


GENERAL PROVISIONS. 
SECTION. SECTION, 
4736 Acts made punishable by differ- 4747 When term of imprisonment 


ent provisions of this Code. 
4737 Acts punishable under foreign 
law. 
4738 Foreign conviction or acquittal. 
4739 Contempts how punishable. 
4740 Mitigation of punishment in 
certain cases. 


4741 Sending letter, when deemed 
complete. * 

4742 Omission to perform duty when 
punishable. 

4743 Attempts to commit crimes when 
punishable. 

4744 Attempts to commit crimes how 
punishable. 

4745 Restrictions upon the preceding 
sections. 


4746 Second term of imprisonment 
when to commence. 


§ 4736, CD 


commences, etc. 

Imprisonment for life. 

Civil rights of convicts suspend- 
ed. 

Civil death, 

Restriction on the two preced- 
ing sections. 
Person of convict 
tection of the law. 

Conviction for crime does not 
work forfeiture of property. 

Repealing section. 

Repealing inconsistent acts. 

‘Salting’? mines and obtaining 
money under false pretenses. 

Changing samples of ores or 
bullion with intent to defraud. 

Making false samples. 

Section 1009 of Compiled Laws 
repealed, 


4748 
4749 


4750 
4751 


4752 under pro- 
4753 
4754 
4755 
4756 
4757 


4758 
4759 


An act or omission which is made punish- acts made 


punishable by 


able in different ways by different provisions of this Code {iiterent pro. 


visions of this 


may be punished under either of such provisions, but in no Code. 


case can it be punished under more than one; 


an acquittal or 


conviction and sentence under either one, bars a prosecution 
for the same act or omission under any other. 


(2212) 


§ 4737. 


Any act or omission declared punishable acts punish- 


able under 


by this Code is not less so because it is also punishable under foreign law 


the laws of a State, g 
trary is expressly declared. 
§ 4738. ) 


government, or country, unless the con- 


Whenever on the trial of an accused per- poreign con 


viction or ac- 


son it appears that upon a criminal prosecution under the laws guittal. 


of a State, government, or country, founded upon the act or 
omission in respect to which he is on trial, he has been ac- 
quitted or convicted it is a sufficient defense. 


§ 4739. ) A criminal act is not less punishable as agontempts 
how punish 


crime because it is also declared to be punishable as a con- able. 


tempt. 
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Mitigation of § 4740. " When it appears, at the time of passing 

in certain sentence upon a person convicted upon indictment, that such 
person has already paid a fine or suffered an imprisonment 
for the act of which he stands convicted, under an order ad- 
judging it a contempt, the court authorized to pass sen- 
tence may mitigate the punishment to be imposed, in its 
discretion. 


Sending let- § 4741. (2216) 


song In the various cases in which the sending 
deemed com- 


Siete. of a letter is made criminal by this Code, the offence is 
deemed complete from the time when such letter is deposited 
in any post office, or any other place, or delivered to any 
person, with intent that it shall be forwarded. 


Omission to § 4742. @' No person is punishable for an omission to 
perform duty, 
when punish” perform an act, where such act has been performed by an- 
able. . . . 

other person acting in his behalf and competent by law to 


perform it. 


rapeane ted § 4743. " Any person may be convicted of an at- 

“nishabie. tempt to commit a crime, although it appears on the trial that 
the crime intended or attempted was perpetrated by such per- 
son in pursuance of such attempt, unless the court, in its dis- 
cretion, discharges the jury and directs such person to be 
tried for such crime. 

Attempts to § 4744. "Every person who attempts to commit any 

how punish” crime, but fails, or fs prevented or intercepted in the perpe- 
tration thereof, is punishable, where no provision is made by 


law for the punishment of such attempts, as follows: 


1. If the offence so attempted is punishable by impris- 
onment in the penitentiary for five years, or more, or by im- 
prisonment in a county jail, the person guilty of such attempt 
is punishable by imprisonment in the penitentiary, or in a 
county jail, as the case may be, fur a term not exceesling one 
half the longest term of imprisonment prescribed upon a 
conviction of the offence so attempted. 


2. If the offence so attempted is punishable by impris- 
onment in the penitentiary for any term less than five years, 
the person guilty of such attempt is punishable by imprison- 
ment in the county jail for not more than one year. 

3. If the offence so attempted is punishable by a fine 
the offender convicted of such attempt is punishable bya fine 
not exceeding one-half the largest fine which may be imposed 
upon a conviction of the offence so attempted. 
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4. If the offence so attempted is punishable by impris- 
onment and by a fine, the offender convicted of such attempt 
may be punished by both imprisonment and fine, not exceed- 
ing one-half the longest term of imprisonment and one-half 
the largest fine which may be imposed upon a conviction for 
the offence so attempted. 

§ 4745. @™) The last two sections do not protect a per- 
son who, jin attempting unsuccessfully to commit a crime, 
accomplishes the commission of another and different crime, 
whether greater or less in guilt, from suffering the punish- 
ment prescribed by law for the crime committed. 

§ 4746. °?) When any person is convicted of two or 
more crimes before sentence has been pronounced upon him 
for either, the imprisonment to which he is sentenced upon the 
second or other subsequent conviction, must commence at the 
termination of the first term of imprisonment to which he 
shall be adjudged, or at the termination of the second or 
other subsequent term of imprisonment, as the case may be. 


§ 4747. °) The term of imprisonment fixed by the 

judgment in a criminal action commences to run only upon 
the actual delivery of the defendant at the place of imprison- 
ment and if thereafter, during such term, the defendant by 
any legal means is temporarily released from such imprison- 
ment and subsequently returned thereto, the time during 
which he was at large must not be computed as part of such 
term. 
“ § 4748. 8) Whenever any person is declared punish- 
able for a crime by imprisonment in the penitentiary for a 
term not less than any specified number of years and no limit 
to the duration of such imprisonment is declared, the court 
authorized to pronounce judgment upon such conviction, may 
in its discretion sentence such offender to imprisonment dur- 
ing his natural life, or for any number of years not less than 
that prescribed. 

§ 4749. @?) A sentence of imprisonment in the peni- 
tentiary for any term less than for life suspends all civil rights 
of the person so sentenced and forfeits all public offices and 
all private trusts, authority or power during such imprison- 
ment. 

§ 4750. °”) A person sentenced to imprisonment in the 
penitentiary for life is thereafter deemed civilly dead. 


. 
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Restriction on § 4751. ° The provisions of the two preceding sec- 
two preceding |. . 
sections, tions must not be construed to render the persons therein 


mentioned incompetent as witnesses upon the trial of a crim- 
inal action or proceeding, or incapable of making and 
acknowledging a sale or conveyance of property, or to make 
a last will and testament or to do such other acts as are per- 
mitted by law. 
Person of § 4752. ° The person of a convict sentenced to im- 
protection of prisonment in the penitentiary is under the protection of the 
law, and any injury to his person, not authorized by law, is 
punishable in the same manner as if he was not conyieted or 
sentenced. 
Conviction for § 4753. ° No conviction of any person for crime 
not work for. works any forfeiture of any property, except in cases in 
erty. which a forfeiture is expressly imposed by law, and all 
forfeitures to the people of this Territory in the nature of 
a deodand, or where any person shall flee from justice, are 
abolished. 
henselae ead § 4754. °° The several acts of the Governor and 
bag Legislative Assembly of this Territory in this section men- 
tioned be and the same are hereby repealed: 
1. The act entitled **An act in relation to crimes and 
punishments,’’ approved March 6th, 1852. 
2. The act entitled ‘*An act in relation to defrauding, 
cheating, and swindling,’’ approved January 20, 1865. 
3. The act entitled **An act concerning libel,’’ ap- 
proved February 21, 1868. 
4. The ordinance entitled ‘*An ordinance prohibiting 
the sale of arms, ammunition or spirituous liquors to the In- 
dians,’”’ approved March 28, 1850. 
eveaiina tu: § 4755. @ All acts and parts of acts heretofore 
sete ten" passed by the Governor and Legislative Assembly of this 
Territory inconsistent with the provision of this act be and 
the same are hereby repealed. 


eee cod’ Gb § 4756. 81. Any person who shall, with intent to 
tnderfaise.. Cheat or defraud, place in or upon any mine or mineral claim, 
pretenses. . tas an 

Feb 2, 1878. Ny ores or specimens of ores not extracted therefrom, or ex- 
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hibit any ore or certificate of assay of ore, not extracted 
therefrom, for the purpose of selling any mine or mining 
claim or any interest therein, or who shall obtain any money 
or property by any such false pretense or artifice, shall be 
deemed guilty of a misdemeanor. 

§ 4757. s 2. Any person who shall interfere with or in 
any manner change samples of ores or bullion produced for 
sampling, or change or alter samples or packages of ores or 
bullion which have been purchased for assaying, or who shall 
change or alter any certificate of sampling or assaying with 
intent to cheat or defraud, shall be deemed guilty of a mis- 
demeanor. ; 
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with intent to 
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§ 4758. s3. Any person who shall, with intent to cheat Making false 


or defraud, make or publish a false sample of ore or bullion, 
or who shall make or publish or cause to be published a false 
assay of ore or bullion, is guilty of a misdemeanor. 


(1009), Compiled Laws of Utah, is hereby repealed. 


TO PREVENT CRIME AGAINST ELECTIVE FRANCHISE, 


SECTION. SeCTION. 
4760 Wilfull neglect of duty under 4766 Fraudulent acts of judge of elec— 
election laws, punishable by tion in tampering with or vio- 
. fine and imprisonment. lating secretary of ballot, how 
4761 Fraudulent registry as a voter punishable. 
punishable anu registration to 4767 Forging or counterfeiting elec- 
be canceled. tion returns, how punishable. 
4762 Fraudulent voting without a 4768 Wilfully adding to or subtracting 
right. how punishable; Various votes or allowing returns, how 
acts of interference with bal- ’ punishable. 
lots, etc., made punishable. 4769 Wilfully aiding or abetting the 
4763 Fraudulent attempt to vote commission of the above of- 
without right a misdemeanor. fences. 
4764 Fraudulently aiding one dis- 4770 Interfering with voter by force, 
qualified to vote a misdemeanor threats, or corrupt means, 
47665 Fraudulent acts of judge of how punishable. 
election, how punishable. 4771 Misdemeanor to violate any pro- 


vision of election laws not 
otherwise punishable. 


§ 4760. s 1. Every person charged with the perform- 
ance of any duty under the provisions of any law of this 
Territory, or of Congress, relating to elections in this Terri- 
tory, who wilfully neglects or refuses to perform it, or who, 


iples, 


§ 4759. s 4. That section one thousand and nine Oyen? 
Laws re 
pealed. 


Feb. 


20, 1888. 
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in his official capacity, knowingly and fraudulently acts in 
contravention or violation of any of the provisions of such 
laws, is, unless a different punishment for such acts or omis- 
sions is prescribed by law, punishable by fine not exceeding 
one thousand dollars, or by imprisonment in the penitentiary 
not exceeding two years, or by both. 

§ 4761. s 2. Every person who wilfully causes, pro- 
cures, or allows himself to be registered in any precinct, or 
city register list in uny county, knowing himself not to be 
entitled to such registration; and every person who wilfully 
causes, procures, advises, encourages or assists any other per- 
son to be registered in any precinct or city register list in any 
county, knowing or believing such person not to be entitled 
to such registration, is punishable by fine not exceeding one 
thousand dollars, or by imprisonment in the penitentiary not 
exceeding one year, or by both. In all eases where, on the 
trial of a person charged with any offence under the provis- 
ions of this section, it appears in evidence that the accused 
stands registered in any such precinct or city register list in 
such county, without being duly qualified and entitled to such 
registration the court upon conviction must order such regis- 
tration to be canceled. 


§ 4762. 33. Every person not entitled to yote who 
fraudulently votes, and every person who votes more than 
once, at any one election, or knowingly hands in two or more 
tickets folded together, or changes any ballot after the same 
has been deposited in the ballot box, or adds or attempts to 
add, any ballot to those legally polled at any election, either 
by fraudulently introducing the same into the ballot box be- 
fore or after the ballots therein have been counted; or adds 
to or mixes with, or attempts to add to or mix with, the bal- 
lots lawfully polled, other ballots, while the same are being 
counted or canvassed or at any other time, or fraudulently 
carries away or destroys, or attempts to carry away or de- 
stroy, any poll list or ballots, or ballot box, or wilfully de- 
tains, mutilates or destroys any election returns, or in any 
manner so interferes with the officers holding such election, or 
conducting such canvass, or with the voters lawfully exercis- 
ing their rights of voting at such election, as to prevent such 
election or canvass from being fairly held or lawfully con- 
ducted, is guilty of felony and shall be punished by a fine not 
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exceeding one thousand dollars or by imprisonment in the 
penitentiary for aterm not exceeding two years or by both. 
§ 47638. s4. Every person not entitled to vote who Fraudulent at- 


tempt to vote 
fraudulently attempts to vote, or who, being entitled to vote, withoutright, 


nisde- 


attempts to vote more than once at any election, is guilty of meaner. 


a misdemeanor. 

§ 4764. 35. Every person who procures, aids, encour- Fraudulently 
ages, assists, counsels or advises another to give or offer bis eaowe eke 
vote at any election knowing or believing that the person is !? vote, a mis. 
not qualified and entitled to vote, is guilty of a misdemeanor. 

§ 4765. s 6. Every officer or judge of election who aids Fraudulent 


; cs acts of judge of 
in changing or destroying any poll list, or in fraudulently election, how 


placing any ballots in the ballot box, or pine any there- aes 
from, or adds or attempts to add any ballots to those legally 
polled at such election, either by fraudulently introducing the 
same into the ballot box, before or after the ballots therein 
have been counted, or adds to or mixes with, or attempts to 
add to or mix with, the ballots ain any other ballots, 
while the same are being counted or canvassed, or at any 
other time, or allows another to do so pats in his power to 
prevent it, or fraudulently carries away or destroys or know- 
ingly allows another to fraudulently carry away or destroy 
any poll list, ballot box, or ballots lawfully polled, is punish- 
able by imprisonment in the penitentiary for not less than 
two nor more than seven years. 
§ 4766. 37. Every judge of an election who, after re- praudutent 


bets “6 : : acts of judge of 
ceiving the ballot of any qualified elector who is duly register re gtoclion tw tes 


depositing 


ed and found to be entitled to vote at such election, neglects ballot or vio. 
to deposit such ballot in the ballot box, or who, previous to et See ae 
putting a ballot of an elector in the ballot box, attempts to” 
find out any name on such ballot, or who opens or suffers the 
folded ballot of any elector, which has been handed in, to be 
opened or examined, previous to putting the same into the 
ballot box, or who makes or places any mark or device on 
any ballot with the view to ascertain the name of any person 
for whom the elector has voted, or who, without the consent 
of the elector discloses the name of any person, which such 
judge of election has fraudulently or illegally discovered to 
have been voted for by such elector, is punishable by a fine of 
not less than fifty nor more than five hundred dollars. 
§ 4767. s 8, Every person who forges or counterfeits 


returns of any election purporting to have been held at any 
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Forgingor precinct or city in this Territory, where no election was in 
counterfeiting 


electionre- ~ fact held, or wilfully substitutes forged or counterfeit returns 
turns, how 


punishable. of election in the place of the true returns for a precinet or 
city where any election was actually held, is punishable by 
imprisonment in the penitentiary for a term of not less than 
two nor more than ten years. 

Wilfully ada- § 4768. 39. Every person who wilfully adds to or sub- 


ing toor sub- ‘ ° . 
tracting votes, tracts from the votes actually cast at an election, in any re- 
or altering re 


turns how turns, or who alters such returns, is punishable by imprison- 
ment in the penitentiary for not less than one nor more than 
five years. 

Wilfally aiding § 4769. s 10. Every person who wilfully aids or abets 


or abetting the | “iS6 . * 
commission of in the commission of any of the offences mentioned in the 


above offences, 
how punish 


oe four preceding sections, is punishable by imprisonment in the’ 
county jail for the period of six months or in the penitentiary 
for a period not exceeding two years. 

Interfering § 4770. 811. Every person who, by force, threats, 


with votes by : . . + 
force, threats menaces, bribery or any corrupt means, either directly or in- 


mieana how directly, attempts to influence any elector in giving his vote 
or to deter him from giving the same, or who being a judge 
of any election, while acting as such induces or attempts to 
induce any elector, either by menace or reward or promise 
thereof, to vote differently from what such elector intended 
or desired to vote, is guilty of a misdemeanor, 

Misdemeanor § 4771. 3 12. Every person who wilfully violates any 


to violate any 


provisions of of the provisions of the laws of this Territory relating to 


election laws, 


prnshable. elections is, unless a different punishment for such violation 
is prescribed by law, guilty of a misdemeanor. 
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CRUELTY TO ANIMALS, 


SECTION. SECTION. 

4772 Cruelty to animals in specified 4777 Society for prevention of cru- 
ways, how punishable. elty to animals may nominate a 

4773 Misdemeanor to use or keep deputy sheriff, when appointed 
certain animals, ete., for pur- his powers, responsibility for 
pose of fighting. his acts. 

4774 Other forms of cruelty to ani- 4778 Duty of sheriff, etc., to prose- 
mals, how punishable, cute cases arising under these 

4775 Proceedings against persons ac- provisions, 
cused of violating these pro- 4779 Duty of prosecuting attorney. 
visions, 4780 Definitions; knowledge and acts 

4776 Search warrants may be issued, of agents deemed those of 
instruments of torture may be principals, when. 


seized; how disposed of. 


§ 4772. s 1. Whoever overdrives, overloads, drives crueity to 
when overloaded, overworks, tortures, torments, deprives of pets el, 
necessary sustenance, cruelly beats, mutilates or cruelly killsabia so) 
or causes or procures to be so overdriven, overloaded, driven 
when overloaded, overworked, tortured, tormented, deprived 
of necessary sustenance, cruelly beaten, mutilated or cruelly 
killed, any animal; and whoever having the charge or custody 
of any animal, either as owner or otherwise, inflicts unneces- 
sary cruelty upon the same, or wilfully fails to provide the 
same with proper food, drink, shelter or protection from the 
weather, shall for every such offence, be punished by im- 
prisonment in jail not exceeding three months, or by fine not 
exceeding one hundred dollars, or by both such fine and im- 
prisonment; Provided, That nothing in this section shall be 
construed to apply to animals running at large upon the 
range, 

§ 4773. s 2. Any person who shall keep or use any Misdemeanor 

to use or keep 


bull, bear, dog, cock or other animal or fowl, or bird, for any bull, bear, 
dog, cock or 


the purpose of fighting or baiting, or as a target, or to be omhes Bina) 
shot at, either for amusement or as a test of skill in marks- EE by 
manship; and any person who shall be a party to or be 

present as a spectator at any such fighting, baiting or shoot- 

ing of any bear, bull, dog, cock, or other animal or fowl, or 

bird, and any person who shall rent any building, shed, room, 

yard, ground or premises for the purpose of fighting, baiting 

or shooting any animal, or fowl or bird, as aforesaid, or shall 
knowingly suffer or permit the use of any building, shed, 


Other form of 
cruelty to 
animals, how 
punishable, 


Proceedings 
against per 
sons accused 
of violating 
these provis 
ions. 


Search war- 
rant may be 
issued; instru- 
ments of tor 
ture seized, 
how same to 
be disposed of. 
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room, yard, ground or premises belonging to him or under 
his control, for either or any of the purposes aforesaid, shall, 
on conviction thereof, be adjudged guilty of a misdemeanor. 

§ 4774. 8 3. Every owner, possessor or person having 
the charge or custody of any animal, who cruelly drives or 
works the same when unfit for labor, or who shall carry, or 
cause to be carried on or upon any vehicle or otherwise, any 
live animal having the feet or legs tied together, or in any 
other cruel or inhuman manner, or shall abandon any maimed, 
sick, infirm or disabled animal to die in any public place, or 
who shall carry, or cause to be carried, any live animal in or 
upon any vehicle, or otherwise, without providing suitable 
racks, cars, crates or cages, in which such animals may stand 
or lie down during transportation, and whilst awaiting 
slaughter, shall upon conviction thereof, be adjudged guilty 
of a misdemeanor and shall be punished for every such of- 
fence in the manner provided in section 1 of this act. 

§ 4775. s 4. Persons found violating any of the pro- 
visions of this act, may be arrested and held without warrant 
in like manner as in the case of persons found breaking the 
peace, and it shall be the duty of the person making the ar- 
rest, to seize all animals and fowls found in the keeping or 
custody of the person, arrested, and which are then being 
used, or held for use in violation of any of the provisions of 
this act, and the person making such seizure shall cause such 
animals or fowls to be at once delivered to a poundmaster of 
the town, village or city in which the same may be, and it 
shall be the duty of such poundmaster to receive such animals 
or fowls and to hold the same to be delivered to the owner 
or his agent upon the payment of all charges for the mainten- 
ance of said animals or fowls. 

§ 4776. 35. When complaint is made, on oath or af- 
firmation, to any magistrate authorized to issue warrants in 
criminal cases, that the complainant believes that any of the 
provisions of this act are being, or are about to be violated in 
any particular building or place, such magistrate, if satisfied 
that there is reasonable cause for such belief, shall issue and 
deliver asearch warrant to any sheriff, constable or police 
officer, authorizing him to search such building or place and 
to arrest any person or persons engaged in violating any of 
the provisions of this act, as well as any person or persons 
there present, and aiding or abetting therein, and to bring 
such person or persons before some magistrate of competent 
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jurisdiction, to be dealt with according to law. Such officer 
shall at the same time, seize and bring to said magistrate 
every article or instrument found in said building or place 
especially designed or adapted to torture, or inflict wounds 
upon any animal, or to aid in the fighting or baiting of any 
animal; and unless within ten days after the trial of the 
person or persons so arrested, the owner of such article or 
instrument shall show, to the satisfaction of said magistrate, 
that the same is not designed or adapted to the wounding or 
torture of animals; or if so designed or adapted, is not in- 
tended to be used or employed for such purpose, the magis- 
trate shall destroy such article or instrument. 
§ 4777. s°6. Any society incorporated in this Territory Society for 


‘pose of preventing cruelty to ani 8 may desig- cruelty to ani- 
for the purpo | g lty animals may desig aay Ao? 


nate one or more persons in each county of the Territory to nominate a 
. deputy sheriff ; 


i . ‘ Aaa : 2» vIiolati P > . when appoint- 
discover and prosecute all cases of the violation of the pro- wa his howern! 


visions of this act; and it shall be the duty of the sheriff of fegnensility 
such county to appoint each person so designated a deputy 
sheriff, provided such person shall be of good moral charac- 
ter, and each person so appointed by the sheriff shall possess 
all the powers of a sheriff of the county in the enforcement 
of the provisions of this act. The sheriff, however, shall not 
be responsible for any acts of such person or persons, but 
the society, if incorporated, and if not, then the officers and 
members of the society, on the request of which such person 
was appointed, shall be liable in the degree of a principal for 
the acts of an agent. 

§ 4778. s 7. It shall also be the duty of all sheriffs, puty ot sherit, 
deputy sheriffs, constables and policemen to arrest and pros- outs esean 
ecute all persons of whose violation of the provisions of this these provi 
act they may have knowledge or reasonable notice. 

§ 4779. 3 8. It shall be the duty of all prosecuting puty ot prose. 
attorneys to represent and prosecute in behalf of the people nya 
within their respective counties all cases of offences arising 
under the provisions of this act. 

§ 4780. 3 9. Inthis act the word ‘‘animal’’ or ‘‘animals’’ peanitions, 
shall be held to include all brute creatures, and the words Knowledge 


and acts of 


‘‘owner’’ **person’’ and ‘¢*whoever’’ shall be beld to include 48"'8, use 


incorporations as well as individuals, and the knowledge and 9fprnelp") 


acts of agents of and persons employed by corporations in 
regard to animals transported, owned, or employed by, or in 


- custody of such corporations, shall be held to be the acts and 


knowledge of such corporations. 
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PART THIRTEERE. 


CRIMINAL PROCEDURE. 


AN ACT REGULATING THE MODE OF PROCEDURE IN CRIMINAL 


CASES. 


PRELIMINARY PROVISIONS. 


Secrion. SECTION. 
4781 Euacting clause. 4788 Second prosecution for the same 
4782 No person punishable but on offence prohibited. 
legal conviction. 4789 No person compelled to be a 
4783 Public offences, how prosecuted. witness against himself in a 
4784 Criminal action defined. criminal action or to be un- 
4785 Parties to a criminal action. necessarily restrained. 
4786 The party prosecuted known as 4790 No person to be convicted but 
defendant. upon verdict or judgment. 
4787 Rights of defendant in a crimi- A 
nal action. 


§ 4781. sl. Be it enacted, etc.: The mode of pro- 
cedure in criminal cases in the courts in this Territory shall 
be as prescribed in this act. 

§ 4782. s 2. No person can be punished for a public 
offence, except upon a legal conviction in a court haying legal 
jurisdiction thereof. 

§ 4783. s 3. Every publie offence must be prosecuted 
by indictment, except: Offences triable in justices’ and 
police courts. 

§ 4784. s 4. The proceeding by which a person 


charged with a public offence is accused and brought to trial 


and punishment, is known as a criminal action. 
§ 4785. s5. A criminal action is prosecuted in the 


name of the people of the Territory of Utah, as a party, 


against the person charged with the offence. : 4 nie 


Be 
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§ 4786. s6. The party prosecuted in a criminal action Party prose- 
. . . . cutec nown 
is designated in this Code as the defendant. as defendant. 


§ 4787. s7. Inacriminal action the defendant is en- Feb. 22, 1878. 
Rights of de- 


titled: fendant in a 
Fi A criminal ac- 
1. Toa speedy and public trial. tion, 


2. ‘To be allowed counsel as in civil actions, or to ap- 
pear and defend in person or with counsel. 

8. To produce witnesses on his behalf, and to be con- 
fronted with the witnesses against him, in the presence of the 
court, except that where the charge has been preliminarily 
examined before a committing magistrate and the testimony 


-taken down by question and answer in the presence of the de- 


fendant, who has, either in person or by counsel, cross- 
examined or had an opportunity to cross-examine the witness: 
or where the testimony of a witness on the part of the peo- 
ple, who is unable to give security for his appearance, has 
been taken conditionally in the like manner in the presence 
of the defendant, who has, either in person or by counsel, 
cross-examined or had an opportunity to cross-examine the 
witness, the deposition of such witness may be read, upon 
its being satisfactorily shown to the court that he is dead or 
insane, or cannot, with due diligence, be found within the 
Territory. 
§ 4788. s 8. No person can be subjected to a second gecona prose- 
prosecution for a public offence for which he has once been same eeenee 
2 . prohibited, 
prosecuted and convicted or acquitted. 
§ 4789. s 9. No person can be compelled, in a criminal No person 
action, to be a witness against himself; nor can a person bea witness 
gainst him- 


charged with a public offence be subjected, before conviction, self in a crim. 
inal action, or 


} . . . . 
to any more restraint than is necessary for his detention to to be unnec- 
essarily re- 


answer the charge. | strained. 
-§ 4790. 310. No person can be convicted of a public yo person oa 


offence unless by the verdict of a jury, accepted and recorded paren. 


. ° dict jude- 
by the court, or upon a plea of guilty, or upon judgment ten.” ""* 
against him upon a demurrer in the case mentioned in section Me? % 1+ 
199, or upon a judgment of a court, a jury having been 


waived in a criminal action not amounting to felony. 


7 2u 
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LD taken ng 
OF THE PREVENTION OF PUBLIC OFFENCES. 
‘HAPTER I. Of lawful resistance. 


‘HAPTER II, Of the intervention of the officers of justice. 

‘HAPTER III. Security to keep the peace. 

‘MAPTER IV. Police in cities and counties, and their attendance at 
exposed places. 

‘HAPTER = =V,. Suppression of riots. 


fa, ity, idl ai 


~ 


CHAPTER I. 


OF LAWFUL RESISTANCE, 


SECTION. SECTION. 
4791 Lawful resistance, by whom 4792 By the party, and to what extent 
made. 4793 By other parties, in what cases. 
Mirch 5, 1836, § 4791. s 11. Lawful resistance to the commission of a 
knoe by whem public offence may be made: 
made. ~ ee 
1. By the party about to be injured, 
2. By other parties. 
By the party § 4792. s 12. Resistance sufficient to prevent the of- 
extent. fence may be made by the party about to be injured: 


1. To prevent an offence against his person, or his fam- 
ily, or some member thereof. 

2. To prevent an illegal attempt by force to take or 
injure property in his lawful possession. 


By other par- § 4793. 313. Any other person, in aid or defense of 
ies, in wha ae . F + 
cases. the person about to be injured, may make resistance sufficient 


to prevent the offence. 


as ee ae 
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CHaApTrerR II. 


OF THE INTERVENTION OF THE OFFICERS OF JUSTICE. 


Secrion. SECTION. 
4794 Intervention of officers, in what 4795 Persons acting in their aid justi- 
cases. fied. 


§ 4794. s 14. Public offences may be prevented by the Intervention 
Z ° = : y % of officers, in 
intervention of the officers of justice: What cases, 
1. By requiring security to keep the peace. 
2. By forming a police in cities or counties and by re- 
quiring their attendance in exposed places. 
3. By suppressing riots. 
§ 4795. 315. When the officers of justice are authorized Persons acting 
. : ° in aid o 
to act in the prevention of public offences, other persons, officers, 
. Z J . <b ‘ justified. 
who, by their command, act in their aid, are justified in so 


doing. 


Cuapter III. 


SECURITY TO KEEP THE PEACE, 


SECTION, SECTION. 

4796 Information of threatened of- 4803 Person committed for not giving 
fence. security, how discharged. 

4797 Examination of complaint and 4804 Undertaking to be filed in clerk’s 
witnesses. office. 

4798 Warrant of arrest. 4805 Security, when required for as- 
4799 Proceedings on charges being sault committed in the presence 
controverted, of a court or magisttate. 

4800 Person complained of, when to 4806 Undertaking, when broken. 
be discharged. 4807 Undertaking, when and how to 
4801 Security to keep the peace, when be prosecuted. 
required. 4808 Evidence of breach. 
4802 Effect of giving or refusing to 4809 Security for the peace not re- 
give security. quired, except in accordance 


with this Chapter. 


__- § 4796. 316. An information may be laid before any qptormationot 
of the magistrates mentioned in section 56, that a per- Soe enon 
son has threatened to commit an offence against the person or 


property of another. 
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Examination § 4797. 817. When the information is laid before such 

antand wit’ magistrate, he must examine, on oath, the informer and any 

one witnesses he may produce and must take their depositions in 
writing, and cause them to be subscribed by the parties mak- 
ing them. 

Warrant of § 4798. 818. If it appears from the depositions that 

ae there is just reason to fear the commission of the offence 
threatened by the person So informed against, the magistrate 
may issue a warrant, directed generally to the sheriff of the 
county, or any constable, marshal or policeman in the Terri- 
tory, reciting the substance of the information, and com- 
manding the officer forthwith to arrest the person informed 
of and bring him before the magistrate. 


Sipe § 4799. 519. When the person informed against is 
refed? ~~ brought before the magistrate, if the charge be controverted, 
the magistrate must take testimony in relation thereto. The 
evidence must be reduced to writing and subseribed by the 


witness. 


Pers in . . . 

plained of to § 4800. s 20. If it appears that there is no just reason 
re ¢ ise harged, e ‘oe 

when? to fear the commission of the offence alleged to have been 


threatened, the person complained of must be discharged. 
Security to = 


oe Lg ES § 4801. s 21. If, however, there is just reason to fear 
required. the commission of the offence, the person complained of may 


be required to enter into an undertaking in such sum, not ex- 
ceeding three thousand dollars, as the magistrate may direct, 
with one or more sufficient sureties, to keep the peace 
towards the people of this Territory and particularly towards 
the informer. The undertaking is valid and binding for six 
months and may, upon the renewal of the information, be ex- 
tended for a longer period, or a new undertaking may be re- 


eves ae eduired, 

Effect of giv- ‘ = s 

ve” § 4802. s 22. If the undertaking required by the last 
Peay section is given, the party informed of must be discharged. 


If he does not give it, the magistrate must commit him to 
prison, specifying in the warrant the requirement to give se- 


Persons com. CUrity, the amount thereof, and the omission to give the same. 


erie § 4808. s 28. If the person complained of is committed 
ity, how dis- aes . 2 
charged. for not giving the undertaking required, he may be dis- 
Undertaking Charged by any magistrate upon giving the same. 

A i Re § 4804. s 24. The undertaking must be filed by the 


magistrate in the office of the clerk of the county court. 
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§ 4805. s 25. A person who, in the presence of a court Security, 
when required 


or magistrate, assaults or threatens to assault another, or to for assault or 
commit an offence against his person or property, or who presence ofa 
contends with another with angry words, may be ordered by ™#s'state. 
the court or magistrate to give security, as in this Chapter 
provided, and if he refuse to do so, may be committed as 
provided in section 22. 

§ 4806. s 26. Upon the conviction of the person in- Undertaking: 
formed against of a breach of the peace, the undertaking is 
broken. 

§ 4807. s 27. Upon the prosecuting attorney’s produc- Undertaking — 
ing evidence of such conviction to the court having jurisdic- to be prose. 
tion, the court must, order the undertaking to be prosecuted, 
and the prosecuting attorney must thereupon commence an 
action upon it in the name of the people of this Territory. 

§ 4808. s 28. In the action the offence stated in the Evidence of 
record of conviction must be alleged as a breach of the under- 
taking, and such record is conclusive evidence of the breach. Seo usity Fe 

eep the 


‘ 4809. s 29. Security to keep the peace, or be of peace not re- 


quired except 


good behavior, cannot be required except as prescribed in in accordance 
wilt 8 


this Chapter. Chapter. 


CuarpTer LY. 


POLICE IN CITIES AND COUNTIES, AND THEIR ATTENDANCE AT EXPOSED 


} PLACES, 
SECTION. SECTION. 
4810 Organization and regulation of 4811 Force to preserve the peace at 
the police. public meetings, when and how 


ordered. 


§ 4810. s 30. The organization nid regulation of the Organization 
regulation 


police, in the cities and counties of this Meriter is governed of the police. 
by special laws. 
§ 4811. 331. The mayor or other officer having the force to pre- 
direction of the police of a city or county must. order a force peace ah pub: 
. 4 . . ic meetings, 
sufficient to preserve the peace, to attend any public meeting » When and how 
ordere 
when he is satisfied that a breach of the peace is pemonably 


apprehended. 


Power of sher 
iff or other 
officer in over- 
coming resist- 
ance to pro- 
cess. 


The oflicer to 
certify to the 
court the 
names of the 
persons resist- 
ing. 


When Goy 
ernor 

to order outa 
military force 
to aid in exe- 
cuting process. 


Magistrates 
and officers to 
command 
rioters to dis- 
perse. 


To arrest riot- 
ers if they do 
not disperse. 
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CHAPTER Y. 


SUPPRESSION OF RIOTS. 


SECTION, SECTION. a 

4812 Power of sheriff or other officer 4814 When Governor to order out a 
in overcoming resistance to military force to aid in execut- 
process. ing process, 

4818 The officer to certify to court 4815 Magistrates and officers to com- 
the names of persons resisting, mand rioters to disperse. 
ete. 4816 To arrest rioters if they do not 

disperse. 


§ 4812. s 32. When a sheriff or other publie officer au- 
thorized to execute process, finds, or has reason to apprehend 
that resistance will be made to the execution of the process, 
he may command as many male inhabitants of his county as 
he may think proper to assist him in overcoming the resist- 
ance, and, if necessary, in seizing, arresting, and confining 
the persons resisting, their aiders and abettors. 

§ 4813. s 33. The officer must certify to the court from 
which the process issued the names of the persons resisting, 
and their aiders and abettors, to the end that they may be 
proceeded against for their contempt of court. 

§ 4814. s 34. If it appears to the Governor that the 
civil power of any county is not sufficient to enable the 
sheriff to execute process delivered to him, he must, upon the 
application of the sheriff of the county, order such portion as 
shall be sufficient, or the whole, if necessary, of the organ- 
ized militia, to proceed to the assistance of the sheriff. 

§ 4815. s 35. When any number of persons, whether 
armed or not, are unlawfully or riotously assembled, the 
sheriff of the county and his deputies, the officials governing 
the precinct or city, or the justices of the peace and con- 
stables thereof, or any of them, must go among the persons 
assembled, or as near to them as he safely can, and command 
them, in the name of the people of the Territory, immedi- 
ately to disperse. 

§ 4816. s 36. If the persons assembled do not imme- 
diately disperse, such magistrates and officers must arrest 
them, and to that end may ee the aid of all hemsprs 
present or within the county. 
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oi ee bal og cag fi te 


OF THE PROCEEDINGS IN CRIMINAL ACTIONS PROSECUTED BY 


INDICTMENT, TO THE COMMITMENT, INCLUSIVE. 


CHAPTER I. Of the local jurisdiction of public offences. 

CuartER II. Of the time of commencing criminal actions. 

CuapTeR III. The information. 

Cuarter IV, The warrant of arrest. 

CHAPTER V. Arrest, by whom and how made. 

Cuarter VI. Retaking after an escape or rescue. 

CHAPTER VII. Examination of the case and discharge of the defend— 
ant or holding him to answer. 


CuHaApter I. 


OF THE LOCAL JURISDICTION OF PUBLIC OFFENCES, 


SECTION, SECTION, 
4817 Jurisdiction of offences. 4822 Conviction or acquittal in an- 
4818 Jurisdiction of an indictment for other county or district a bar 
murder, etc,, where injury was when jurisdiction is concurrent 
inflicted in one county and the 4823 Jurisdiction of an offence on 
party dies out of the county. board a vessel. 
4819 Of an indictment against an ac— 4824 Of indictment for kidnapping, 
cessory. enticing away a child, or ab- 
4820 Jurisdiction in cases of princi- duction. 
pals who are not present, etc., 4825 When property is feloniously 
at commission of the principal taken in one county and 
offence. : brought into another. 
4821 Conviction or acquittal in an- 4826 Jurisdiction of an indictment for 
other State or Territory a bar escaping from prison. 
when the jurisdiction is con- 4827 Jurisdiction ofan indictment for 
current. stealing, etc., property out of 
this Territory and bringing it 
therein. 


§ 4817. s 387. Every person is liable to punishment, by Jurisdiction of 
the laws of this Territory, for {public offences by him com- 
mitted therein. When the commission of a public offence, 
commenced without the Territory, is consummated within its 


boundaries, the defendant is liable to punishment therefor in 
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this Territory, though he was out of the Territory at the 
time of the commission of the offence charged. If he con- 
summated it in this Territory, through the intervention of an 
innocent or guilty agent, or any other means proceeding 
directly from himself, in such case the jurisdiction is in the 
county in which the offence is consummated. When an in- 
dictable public offence is committed in part in one judicial 
district, and in part in another, or the acts or effects thereof, 
constituting or requires it to the consummation of the offence, 
occur in two or more judicial districts, the jurisdiction is in 
either. Whena public offence, of which magistrates have 
jurisdiction, is committed near the boundaries of two or more 
counties, the jurisdiction is in either. 

Jurisdiction of § 4818. s 38. The jurisdiction of an indictment for 


an indictment 


formurder, murder or manslaughter, when the injury which cause 


etc., where 


otet in one [eaused] the death was inflicted in one district and the party 


flicted in one 
county and 


the party dies injured dies in another, or out of the Territory, is in the dis- 
out of the : “bee ° . 
county. trict where the injury was inflicted. 


Of an indict, § 4819. s 39. In the case of an accessory in the com- 
ment agains er: . ~ ; anes PRA gs ; . 
an accessory. mission of a public offence, the jurisdiction is in the district 


or county where the offence of the accessory was committed, 
notwithstanding the principal offence was committed in an- 
other county or district. 

aecreatnton in § 4820. 3s 40. The jurisdiction of an indictment against 


cases of : : : =e . 

principals a principal in the commission of a public offence, when such 
who are not ° : . A 16 Pape 
present, etc, principal is not present at the commission of the principal 
at commission pve. ; A é 

of the princi- offence, is in the same county or district it would be under 


pal offence. i : Pay, 7 
this Code if he were so present and aiding and abetting 
therein. 

Conviction or § 4821. 541. When an act charged as a public offence 


acquittal in 


ho ae a ra ati ; ‘ 
another State is within the jurisdiction of a State or Territory, as well as 


the jnrisdie- of this Territory, a conviction or acquittal thereof in the 
ala former is a bar to the prosecution or indictment therefor in 
this Territory. 


Conviction or § 4822. 342. When an offence is within the jurisdic- 
acquittal in an- 


other county tion of two or more districts or counties, a conviction or ac- 


to oo coc ie aera : 2 aed 
bat when juris quittal thereof in one county or district is a bar to a prosecu- 


current. tion or indictment therefor in another. 

Surisdiction of § 4823. 343. When an offence is committed in this 
board a ves Territory, on board a vessel navigating a river, bay, slough, 
canal or lake, or lying therein in the prosecution of her voy- 


age, the jurisdiction is in any county or district through 


& 
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which the vessel is navigated in the course of her voyage, or 
in the county or district where the voyage terminates. 
§ 4824. s 44. The jurisdiction of an indictment: Centon 
1. For forcibly and without lawful authority seizing RWe Pui 
and confining another, or inveigling or kidnapping him with % “’"°"°™ 
intent, against his will, to cause him to be secretly confined 
or imprisoned in this Territory, or to be sent out of the Ter- 
ritory, or from one county to another; or, 
2. For decoying, taking, or enticing away a child un- 
der the age of twelve years, with intent to detain and con- 
ceal it from its parent, guardian, or other person having law- 
ful charge of the child; or, 
5. For inveigling, enticing, or taking away any fe- 
male of previous chaste character, for the purpose of prosti- 
tution; or, 
4. For taking away any female under the age of eigh- 
teen years, from her father, mother, guardian, or other per- 
son having the legal charge of her person, without their con- 
sent, for the purpose of prostitution. 
Is in the district in which the offence is committed, or 
out of which the person upon whom the offence was commit- 
ted may, in the commission of the offence, have been 
brought, or in which an act was done by the defendant in in- 
stigating, procuring, promoting or aiding in the commis- 
sion of the offence, or in abetting the parties concerned 
therein. 
§ 4825. 345. When property taken in one district or When prop- 


erty is felon- 


burelar . are or WA ; 8 iously taken 
county by burglary, robbery, larceny, or embezzlement, has ie ae 


been brought into another, the jurisdiction of the offence is *™4 brought’ 
in either. But if at any time before the conviction of the 
defendant in the latter, he is indicted in the former, the 
sheriff of the latter éounty must, upon demand, deliver him 
to the sheriff of the former. 

§ 4826. 346. The jurisdiction of an indictment for in yndetment 


F . "ay s . f i 
escaping from prison is in any county or district of the Ter- trom prison, 


_vitory. 


§ 4827. 347. The jurisdiction of an indictment for Jurisdiction of 
an indictment 


‘ 7 + » N “11 . 6 j 
stealing in any other Territory or State the property of {er stealing, 


ivi i i i out of this 
another, or receiving it, knowing it to have been stolen, and qt ifory ana 


bringing the same into this Territory, is in any county or pursing '* 
district into or through which such stolen property has 


been brought. 
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CHAPTER II. 


OF THE TIME OF COMMENCING CRIMINAL ACTIONS, 


SECTION, SECTION. 
4828 No person shall be tried, etc., 4832 Exception when defendant 1s 
unless within the time set forth out of the Territory. 
in this Chapter. 4833 Indictment found, when pre- 
4829 Prosecution for murder may be sented and filed. 
commenced at any time. 4834 Complaint for misdemeanor be- 
4830 Limitation of four years in all fore justice of the peace or 
other felonies. police court must be com- 
4831 Limitation of three years in mis- menced within two years. 
demeanors, 4835 Action or complaint commenced 


when complaint is filed. 


No person to § 4828. 348. No person shall be tried, convicted, or 


be tried, ete., 


unless within punished for any act or omission committed or omitted in this | 


the time set 


(rth in this Territory, unless the indictment shall be found or the com- 
plaint shall be filed within the time set forth in this Chapter, 
after the commission or omission of the act charged. 

Prosecution § 4829. s49. There is no limitation of time within 


for murder 


maybe com which a prosecution for murder may be commenced. It may 
menced at any 


pes. be commenced at any time after the death of the person 
killed. 

Limitation of § 4830. s50. An indictment for any other felony 

our years in : , _ 

allother felon than murder must be found within four years after its com- 
mission. 

Limitati f 5 j j 6 ; 

ane vere § 4831. 8 51. An indictment for any misdemeanor must 

misdemean- he found within three years after its commission. 

Exception § 4832. s 52. If, when the offénce is committed, the 


when defend- 


ant is out of defendant, be out of the Territory, the indictment may be 

' found within the term herein limited after his coming within 
the Territory, and no time during which the defendant is not 
an inhabitant of, or usually resident within the Territory, is 
part of the limitation. 


Indictment ihe 
ead: § 4833. s 53. An indictment is found, within the 
fie amt meaning of this Chapter, when it is presented by the grand 


for miste- ‘jury in open court and there received and filed. 


Le a nig § 4834. s 54. A complaint for a misdemeanor, of 
two wears " which justices of the peace and police courts have jurisdic-— 


THE INFORMATION. 


tion, must be commenced within two years after the commis- 


sion of the offence. 


§ 4835. 855. An action on a complaint is commenced, 
when a verified complaint is filed by the magistrate. 


CHAPTER III. 


TUE INFORMATION, 


SECTION, 
4836 Who are magistrates. 


§ 4836. 3s 56. The following persons are magistrates: 


1. The district judge. 


2. Justices of the peace. 


3. Police magistrates in incorporated cities, such as 


mayors and aldermen. 


CuHaPpTerR IV. 


THE WARRANT OF ARREST. 


SECTION, 


4837 Examination of the prosecutor 
and his witnesses upon the in- 
formation. . 

4838 The deposition, what to contain. 

4839 When warrant may issue. 

4840 Form of warrant. 

4841 Name or description of the de- 

‘ fendant in the warrant, and 
_ statement of time of issuing it. 

4842 Warrant, to whom directed and 
by whom executed. 

4833 Defendant arrested for felony to 
be tuken before magistrate is- 
suing the warrant, etc. 

4844 Defendant arrested for misde- 
meanor in another county to be 
admitted to bail. 


§ 4837. s 57. When an 


so 


SECTION. 

4845 Proceedings on taking bail from 
the defendant, 

4846 When bail is not given. When 
magistrate who issued the war- 
rant cannot act. 

4847 No delay in taking defendant be- 
fore magistrate. 

4848 Proceedings when defendant is 
taken before another imagis- 
trate, 

4849 Proceedings for offences triable 
in other county. 

4850 Duty of officer. 

4851 Admission to bail. Proceedings 
when magistrate has jurisdic- 
tion of the offence, 


information is laid before a 


magistrate of the commission of a public offence, triable 
_ within the county, he must examine on oath the informant or 
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Examination prosecutor, and any witnesses he may produce, and take their 
of the prose 
cutor and his depositions in writing, and cause them to be subseribed by 


witnesses up 


on the inform the parties making them. 
ation. 5 


The deposi. | § 4838. s 58. The deposition must set forth the facts 

contain. stated by the prosecutor and his witnesses, tending to estab- 
lish the commission of the offence and the guilt of the de- 
fendant. 

ba apelin § 4839. s 59. If the magistrate is satisfied therefrom 

ca that the offence complained of has been committed, and that 


there is reasonable ground to believe that the defendant has 
committed it, he must issue a warrant of arrest. 
Form of war- § 4840. s 60. A warrant of arrest is an order in writ- 
ee ing in the name of the people, signed by a magistrate, com- 
manding the arrest of the defendant, and may be substantially 
in the following form: 
County of 
The people of the Territory of Utah to any sheriff, con- 
stable, marshal, or polieceman of said Territory, or of the 
county of ————: Information on oath having been this day 
laid before me, by A. B., that the crime of ——— (designat- 
ing it), has been committed, and accusing C. D. thereof, you 
are therefore commanded forthwith to arrest the above 
named C. D. and bring him before me at (naming the place), 
or in case of my absence or inability to act, before the nearest 
or most accessible magistrate in this county. Dated at-—— 
this day of , eighteen 


Justice of the Peace. 
When necessary, the magistrate may insert therein a 
clause to the effect that if the accused has fled from justice, 
that the peace officer pursue him into any other county of this 
Territory and there arrest him. | 
Name or de- § 4841. s 61. The warrant must specify the name of 


scription of 
the defendant r j it j i 
tee wae®”* the defendant, or, if it is unknown to the magistrate, the de- 


tiutement of fendant may be designated therein by any name. It must 


sung it. also state the time of issuing it, and the county, city or pre- 
cinct where it is issued, and be signed by the magistrate, with 
his name of office. 

Warrapt to § 4842. s 62. The warrant must be directed to and ex- 

be ice xe. CCuted by a peace officer; and in an incorporated city may be 
served by any peace officer, either in the county where issued 


cuted. 
or in any other county of the Territory. 


THE WARRANT OF ARREST. 669 


§ 4843. 363. If the offence charged is a felony, the Defendant ar- 


officer making the arrest must take the defendant before the ony tobe 

magistrate who issued the warrant, or some other magistrate [asistrate 

of the same county, as provided in section 66. rts tee 
§ 4844, s 64. If the offence charged is «an indictable Defendant ar- 


misdemeanor, and the defendant is arrested in another county, demeanor in 


the officer must, upon being required by the defendant, take county to be 
him before a magistrate in that county, who must admit the a. 
defendant to bail and take bail from him accordingly. 

§ 4845. s 65. On taking the bail, the magistrate must Proceedings 


certify that fact on the warrant, and deliver the warrant atid bail from |. 
undertaking of bail to the officer having charge of the de- 
fendant. The officer must then discharge the defendant from 
arrest, and must, without delay, deliver the warrant and un- 
dertaking to the clerk of the court at which the defendant is 
required to appear. If the offence charged be not «an indict- 
able misdemeanor, and the defendant be arrested in another 
county, the officer must, upon being required so to do by the 
defendant, take him before the most convenient magistrate in 
that or any adjoining county, who must admit the defendant 
to bail, and take bail for him accordingly, naming therein a 
time not exceeding twenty days, nor less than one day for 
each twenty miles from the place of taking it to the place of 
the magistrate’s office who issued the warrant, for the defend- 
ant to appear. On taking the bail, the magistrate must cer- 
tify that fact on the warrant, and deliver the warrant and 
undertaking of bail to the officer having the defendant in 
charge. The officer must then discharge the defendant from 
arrest, and must, without delay, deliver the warrant and un- 
dertaking to the magistrate before whom the defendant is 
required to appear. 

§ 4846. 3 66. If, on the admission of the defendant to When all's 
bail, the bail is not forthwith given, the officer must take the ren pass 
defendant before the magistrate who issued the warrant, or, pie Be Sel 
in case of his absence or inability to act, before the nearest 
or most accessible magistrate in the same county, and must, 
at the same time, deliver to the magistrate the warrant with 
his return thereon endorsed and subseribed by him. 

§ 4847. 367. The defendant must in all cases be taken no delay in 
before the magistrate without unnecessary delay. fondnat be- 

fore magis- 


; § 4848. 368. If the defendant is brought before a trate. 
magistrate other than the one who issued the warrant, the de- 
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positions on which the warrant was granted must be sent to 
that magistrate, or, if they cannot be procured, the prose- 
cutor and his witnesses must be summoned to give their testi- 
mony anew. 

§ 4849. s 69. When an information is laid before a 
magistrate of the commission of a public offence triable in 
another county of the Territory, but showing that the defend- 
ant is in the county where the information is laid, the same 
proceedings must be had as prescribed in this Chapter, except 
that the warrant must require the defendant to be taken be- 
foré the nearest or most accessible magistrate of the county 
in which the offence is triable, and the depositions of the in- 
formant or prosecutor, and of the witnesses who may have 
been produced, must be delivered by the magistrate to the 
officer to whom the warrant is delivered. 

§ 4850. 3 70. The officer who executes the warrant 
must take the defendant before the nearest or most accessible 
magistrate of the county in which the offence is triable and 
must deliver to him the depositions and the warrant, with his 
return endorsed thereon, and the magistrate must then pro- 
ceed in same manner as upon a warrant issued by himself. 

§ 4851. s 71. If the offence charged in the warrant 
issued pursuant to section 69 is a misdemeanor, the officer 
must, upon being required by the defendant, take him before 
a magistrate of the county in which the warrant was issued, 
who, unless he have jurisdiction to try the defendant, must 
proceed as provided in Chapter VII. of this Title. . 


Yr. 


4, 
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CHAPTER V. 


ARREST, BY WHOM AND HOW MADE, 


SECTION. SECTION, 
4852 Arrest defined. By whom made 4862 Doors and windows may be 
4853 Arrest, how made. What re- broken, when. 
straint allowed, 4863 Same. 
4854 Arrest by peace officer. 4864 Weapons may be taken from 
4855 Arrest by private person. persons arrested. 
4856 Magistrates may orally order 4865 Duty of private person who has 
arrest. made an arrest. 
4857 Persons making arrest may sum- 4866 Duty of oflicer arresting with 
mon assistance. warrant. 
4858 When the arrest may be made. 4867 Persons arrested without a war- 
4859 Arrest, how made. rant to be taken before a 
4860 Warrant must be shown. magistrate; information to be 
' 4861 When force may be used and filed, 
what amount. 4868 Arrest by telegraph. 


4869 Same. 


§ 4852. s 72. An arrest is taking a person into cus- arrestde 
tody in a case and in the manner authorized by law. An oy ates 
arrest may be made by a peace officer or by a private person. aul 

§ 4853. s 73. An arrest is made by an actual restraint arrest, how 
of the person of the defendant, or by his submission to the papain 
custody of an officer. The defendant must not be subjected mbes 
to any more restraint than is necessary for his arrest and de- 
tention. 

§ 4854. s 74. A peace officer may make an arrest in Arrest by 
obedience to a warrant delivered to him, or may, without ghee 
warrant, arrest a person: 

1. For a public offence committed or attempted in his 
presence. . 

2. When a person arrested has committed a felony, 
although not in his presence. 

3. When a felony has in fact been committed and he 
has reasonable cause for believing the person arrested to have 
committed it. 

4. Onacharge, made upon a reasonable cause, of the 
commission of a felony by the party arrested. 

5. At night, when there is reasonable cause to believe 
that he has committed a felony. 


; : meaty . Arrest by pri- 
§ 4855, 875. A private person may arrest another: fifo" bye" 


5 od 
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1. Fora public offence committed or attempted in his 
presence. 
2. When the person arrested has committed a felony, 


although not in his presence. 
3. When a felony has been in fact committed and he 
has reasonable cause for believing the person arrested to have 


March 13, 1884. 


committed it. 
Conductor or 4. A conductor or other person having charge of any 


other person 


in Charge or ,railway train in this Territory shall have power to arrest 


ay incat Without a warrant any person disturbing the peace of a 


rest without 

varran' traveler or committing any offence against the laws of the 
Territory while traveling with or upon the train of which he 
is in charge. 

Magistrates § 4856. s 76, A magistrate may orally order a peace 

Gerarrest. officer or private person to arrest any one committing or 
attempting to commit a public offence in the presence of such 
magistrate. 

Persons mak- § 4857. s 77. Any person making an arrest may orally 


ing an arrest 


may summon summon as many persons as he deems necessary to aid him 
assistance, ’ 


therein. 
When the ar- § 4858. s 78. If the offence charged is a felony, the 
rest may be 5 i 
pate: arrest may be made on any day, and at any time of the day 


Feb. 22, 1878. 


or night. If it is amisdemeanor, the arrest cannot be made 
at night, unless upon the direction of the magistrate, in- 
dorsed upon the warrant, or unless the offence is committed 
in the presence of the person making the arrest. 
eet call § 4859. 3 79. The person making the arrest must in-. 
form the person to be arrested of the intention to arrest him, 
of the cause of the arrest, and the authority to make it, ex- 
cept when the person to be arrested is actually engaged in 
the commission of or an attempt to commit an offence, or is 
pursued immediately after its commission, or after an escape. 
Sage a § 4860. s 80. If the person making the arrest is acting 
beshown. —_ under the authority of a warrant, he must show the warrant, 
if required. 
when force § 4861. s81. When the arrest is being made by an officer 
ang what. under the authority of a warrant, after information of the 
gina intention to make the arrest, if the person to be arrested 
either flees or forcibly resists, the officer may use all neces- 
sary means to effect the arrest. . 
§ 4862. s 82. To make an arrest, a private person, if 
the offence is a felony, and in all cases, a peace officer, may 


ARREST, BY WHOM AND HOW MADE, 673 


break open the door or window of the building in which the Doors ana 
5 windows may 


person to be arrested is, or in which they have reasonable be broken, 
grounds for believing him to be, after having demanded ad- Maren 18, 1834, 
mittance and explained the purpose for which admittance is 

desired. 

§ 4865. s 83. Any person who has lawfully entered a same. 
house for the purpose of making an arrest, may break open 
the door or window thereof if detained therein, when neces- 
sary for the purpose of liberating himself, and an officer may 
do the same, when necessary for the purpose of liberating a 
person who, acting in his aid, lawfully entered for the purpose 
of making an arrest, and is detained therein. . 

§ 4864. s 84. Any persom making an arrest may take weapons may 
from the person arrested all offensive weapons which he may Pé,uiyen rem 
have about his person, and must deliver them to the magis-"“* 
trate before whom he is taken. 

§ 4865. 885. A private person who has arrested paty ot pri- 
another for the commission of a public offence must, without Who has made 
unnecessary delay, take the person arrested before a magis- we Sere 
trate or deliver him to a peace oflicer. 

§ 4866. 386. An officer making an arrest in obedience paty of otticer 
to a warrant, must proceed with the person arrested as com- yeeuns Wi 
manded by the warrant or as provided by law. 

§ 4867. s 87. When an arrest is made without a war- Person ar. 


rant by a peace officer or private person, the person arrested out « warrant 
> oO be taken 


must, without unnecessary delay, be taken to the nearest or before a mag. 


most accessible magistrate in the county in which the arrest formation to 
is made, and an information, stating the charge against the March 18, 1884. 
person, must be laid before such magistrate. A conductor or 
other person who has made an arrest as provided in subdivi- 
sion 4 of section 75 of this act, shall without unnecessary de- 
lay, take the person so arrested before any accessible magis- 
trate, and an information, stating the charge against the per- 
son, must be laid before such magistrate, and the magistrate 
before whom such charge is made, if the offence is triable by 
him, shall have full jurisdiction over said offence and the de- 
fendant, to try and determine said offence. If he have not 
jurisdiction to try the defendant for the offence charged, he 
must proceed as provided in Chapter VII. of this Title. 

§ 4868. 388. Any magistrate may, by an endorsement arrest by tele- 

under his hand upon a warrant of arrest, authorize the service 2a 
thereof by telegraph, and thereafter a telegraphic copy of 
2v 
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such warrant may be sent by telegraph to one or more peace 
officers, and such copy is as effectual in the hands of any of- 
ficer, and he must proceed in the same manner under it as 
though he held an original warrant issued by the magistrate 
making the endorsement. 

§ 4869. s 89. Every officer causing telegraphic copies 
of warrants to be sent, must certify as correct and file in the 
telegraphic office from which such copies are sent, a copy of 
the warrant and endorsement thereon, and must return the 
original with a statement of his action thereunder. 


CuHapTer VI. 


RETAKING AFTER AN ESCAPE OR RESCUE, 


SECTION, SECTION. 
4870 May be at any time or inany place 4871 May break open door or window 
in the Territory. if admittance is refused. 


§ 4870. s 90. If a person arrested escape or is rescued, 
the person from whose custody he escaped or was rescued, 
may immediately pursue and retake him at any time and in 
any place within the Territory. 

§ 4871. s 91. To retake the person escaping or rescued, 
the person pursuing may break open an outer or inner door 
or window of a dwelling house or other building, if, after no- 
tice of his intention, he 1s refused admittance. 


EXAMINATION, DISCHARGE OR HOLDING THE DEFENDANT. 675 


Cuarpter VII. 


EXAMINATION OF THE CASE AND DISCHARGE OF THE DEFENDANT, OR 


HOLDING HIM TO ANSWER, 


SECTION. SECTION. 
4872 Magistrate to inform defendant 4884 Depositions, by whom and how 
of the charge and of his right kept. 
to have counsel. 4885 Defendant, when and how dis- 
4873 Time to send and sending for charged. 
counsel. 4886 When and how to be committed. 
4874 kixamination, when to proceed. 4887 When offence is not bailable, 
4875 When to be completed. Post- order for commitment. 
ponement. 4888 When offence is bailable, cer- 
4876 On postponement defendant to tificate of bail being taken. 
be committed or discharged on 4889 Order for bail on commitment, 
bail. 4890 Commitment, how made and to 
4877 The commitment, form of. whom delivered, 


4878 Depositions to be read on ex- 4891 Commitment, form of. 
amination and subpeenas issued. 4892 Undertaking may be required of 


4879 Examination of witnesses to be witness to appear. 
in presence of defendant, etc. 4893 For the appearance of witnesses, 
4880 Examination of defendant’s wit— when and how required. 
pesses. 4894 Witness refusing to give se- 
4881 Exclusion and separation of curity for his appearance to be 
witnesses. ‘ committed. 
4882 Who are entitled to be present 4895 Witness unable to give security 
at the examination. may be conditionally examined. 
4883 Testimony, how taken and au- 4896 Magistrate to return depositions, 
thenticated, etc., without delay, to the 
court. 


§ 4872. s92. When the defendant is brought before magistrate to 

. : : ‘ i inform de- 
the magistrate upon an arrest, either with or without warrant, fendant of the 
‘ : ; . charge and o 

on a charge of having committed a public offence, the magis- his right to 


trate must immediately inform him of the charge against him, Meas 
and of his right to the aid of counsel in every stage of the 
proceedings. 

§ 4873. s 93. He must also allow the defendant a reas- Time to dend 
onable time to send for counsel, and postpone the examination for counsel. 
for that purpose, and must, upon the request of the defend- 
ant, require a peace officer to take a message to any counsel 
in the precinct or the city the defendant may name. The 
officer must, without delay and without fee, perform that duty. 

§ 4874. 394. If the defendant requires the aid of Examination 

“counsel, the magistrate must, immediately after the appear- pe 
ance of counsel, or if, after waiting a reasonable time there- 


‘for, none appears, proceed to examine the case. 
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When to be '  § 4875. 895. The examination must be completed at 
ompteted, (4 . 
Postpone. One session, unless the magistrate, for good cause shown by 
ment. \ . at ‘ 
affidavit, postpone it. The postponement cannot be for more 
than four days at each time, nor more than twelve days in 
all, unless by consent or on motion of the defendant. 
On postpone § 4876. s 96. If a postponement is had, the magistrate 
ment, defend- - Z 2 3 
ant tobe com must commit the defendant for examination, admit him to 
ghargedon bail, or discharge him from custody upon the deposit of money 
as provided in this act, as security for his appearance at 
the time to which the examination is postponed. 
The commit § 4877. s 97. The commitment for examination is 
ment, form of. : 


Deposition to made by an indorsement, signed by the magistrate on the 


be read on ex 
amination and warrant of arrest, to the following effect: ‘*The within 


subpenas is 

rued, named A. B. having been brought before me under this war- 
rant, is committed for examination to the sheriff of-———.”’ 
If the sheriff is not present, the defendant may be committed 
to the custody of any peace officer. 

ome ce § 4878. s 98. At the examination the magistrate must 

to be in pres- first read to the defendant the depositions of the witnesses 

fendant, ete. examined on taking the information. He must also issue 
subpoenas, subscribed by him, for witnesses within the Terri- 
tory, required either by the prosecution or the defense. 

oe aE ae § 4879. s 99. The witnesses must be examined in the 

ome presence of the defendant, and may be cross-examined in his 
behalf. 

§ 4880. s 100. When the examination of witnesses on 
the part of the people is closed, any witness the defendant 
may produce may be sworn and examined. ; 

Bxolusion and § 4881. 8101. Whilea witness is under examination, 

witnesses. the magistrate may exclude all witnesses who have not been 

Reb. 2, 1878 oxamined. He may also cause the witnesses to be kept sep- 
arate, and to be prevented from conversing with each other 
until they are all examined. 

Who are en- § 4882. s 102. The magistrate must also, upon the re- 


titledto be : : 
present at the quest of the defendant, exclude from the examination every 


examination. 

person except his clerk, the prosecutor and his counsel, the 
attorney-general, the prosecuting attorney of the county, or 
the district attorney of the United States, the defendant and 
his counsel, and the officer having the defendant in custody. 

Testimony, § 4883. s 103, The testimony of each witness in cases” 

and authen- of homicide must be reduced to writing, as a deposition, by 


ticated. 
the magistrate, or under his direction; and jn other cases 
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upon the demand of the prosecuting officer. The magistrate 
before whom the examination is had, may, in his discretion, 
order the testimony and proceedings to be taken down in 
short hand, in all examinations herein mentioned, and for 
that purpose he may appoint a short hand reporter. The 
deposition or testimony of the witness must be authenticated 
in the following form: 


6 


7 


1. It must state the name of the witness, his place of march 1s, iss. 


residence, and his business or profession. 

2. It must contain the questions put to the witness, and 
his answers thereto, each answer being distinctly read to him 
as it is taken down, and being corrected or added to until it 
conforms to what he declares is the truth; except in cases 
where the testimony is taken down in short hand, the answer 
or answers of the witness need not be read to him. 

3. If a question put be objected to on either side and 
overruled, or the witness declines answering it, that fact with 
the ground on which the question was overruled or the an- 
swer declined, must be stated. 

4, The deposition must be signed by the witness, or if 
he refuse to sign it, his reason for refusing must be stated 
in writing as he gives it, except in cases where the deposi- 
tion is taken down in short hand, it need not be signed by the 
witness. 

5. It must be signed and certified by the magistrate 
when reduced to writing by him, or under his direction, and 
when taken down in short hand, the transcript of the reporter 
appointed as aforesaid, when written out in long hand writ- 
ing, and certified as being a correct statement of such testi- 
mony and proceedings in the case shall be prima facie a cor- 
reet statement of such testimony and proceedings. The re- 
porter shall, within ten days after the close of such examina- 
tion, Ges the defendant be held to answer the char ge), tran- 
scribe into long hand writing his said short hand notes, and 

certify and file. the same ath the clerk of the district court 
_ of the district embracing the county in which the defendant 
was examined, and shall in all eases file his original notes with 
said clerk. ‘The reporter’s fees shall be paid out of the treas- 
ury of the county. 

§ 4884. 3104. The magistrate or his clerk must keep 


_ tion, until they are returned to the proper court; and must 


Depositions, 
by whom and 


the depositions taken onthe information or on the examina- '°¥ *¢?t 


ae 
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not permit them to be examined or copied by any person ex- 
cept a judge of a court having jurisdiction of the offence, or 
authorized to issue writs of habeas corpus, the attorney gen- 
eral, district attorney, or other prosecuting attorney, and the 
defendant and his counsel. 

~ epee) oe § 4885. s 105. If, after hearing the proofs, it appears 

discharged. that either no public offence has been committed, or that 
there is not sufficient cause to believe the defendant guilty of 
a public offence, the magistrate must order the defendant to 
be discharged, by an indorsement on the depositions and 
statement, signed by him, to the following effect: ‘*There 
being no sufficient cause to believe the within named A. B 
guilty of the offence within mentioned, I order him to be 
discharged.”’ 

Sraba'and § 4886. 3106. If, however, it appears from the ex- 

tox Mitiea, amination that a public offence has been committed, and 
there is sufficient cause to believe the defendant guilty there- 
of, the magistrate must indorse on the depositions an order, 
signed by him to the following effect: ‘It appearing to me 
that the offence in the within depositions mentioned (or any 
offence, according to the fact, stating generally the nature 
thereof), has been committed, and that there is sufficient 
cause to believe the within named A. B. guilty thereof, I 
order that he be held to answer to the same.”’ 


when offence § 4887. s 107. If the offence is not bailable, the fol- 
bailable, or. lowing words must be added to the indorsement: ‘*And he 
iam iB hereby committed to the sheriff of the county of -————.” 


When offence § 4888. s 108. If the offence is bailable, and bail is 


is bailable, 


aoe of taken by the magistrate, the following words must be added 


taken. to the indorsement; ‘*And I have admitted him to > pail on 
the undertaking hereto annexed.” 

Aictecer Fos § 4889. s 109. If the offence is bailable i Tie de- 

bailon com 


mitment.  fendant is admitted to bail, but bail has not been taken, the 
following words must be added to the order indorsed on the 
deposition: ‘*And that he is admitted to bail in the sum 
of. dollars, and is committed tothe sheriff of dneieeat 
of , until he gives such bail, or is legally dis 
ese § 4890. s 110. If the magistrate ordered the | E 
and to whom to be committed, he must make out a commitment, signed by 
ect lagacn him, with his name of office, and deliver it, with the defend- 
ant, to the officer to whom he is committed, or, if that officer 
is not present, to a peace officer, who must deliver the de- 


. ~ 
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fendant into the proper custody, together with the commit- 
ment. 
§ 4891. 3111. The commitment must be to the follow- ommmen 
ing effect: 
County of. : (as the case may be. ) 
The people of the Territory of Utah to the sheriff of the 
county of An order having been this day made by 
me that A. B. be held to answer upon a charge of (stating 
briefly the nature of the offence, and giving as near as may 
be the time when, and the place where, the same was com- 
mitted), you are commanded to receive him into your custody 
and detain him until he is legally discharged. Dated this 
day of eighteen——. 


§ 4892. 5112. On holding the defendant to answer, the (a .:taxin 
= Cc q g 


] P . ‘ + 74 : may be re- 
magistrate may take from each of the material witnesses ex- Tey ot wit- 


amined before him on the part of the people a written under- pear’ °°? 


. taking, to the effect that he will appear and testify at the 
court to which the depositions and statements are to be sent, 
or that he will forfeit the sum of two hundred dollars. 


§ 4893. 3113. When the magistrate or a judge of the gecurity tor 


court in which the action is pending is satisfied, by proof on gee bP Sat. 


oath, that there is reason to believe that any such witness inahow re. 
x ° - . - quired. 

will not appear and testify unless security is required, he may 

order the witness to enter into a written undertaking, with 

sureties, in such sum as he may deem proper, for his appear- 


ance as specified in the preceding section. 


§ 4894. 3114. If a witness, required to enter into an witness refus- 
undertaking to appear and testify, either with or without cunty tor his 
sureties, refuses, compliance with the order for that purpose, be committed. 
the magistrate must commit him to prison until he complies 
or is legally discharged. 

§ 4895. 83115. When, however, it satisfactorily ap- witn ess un- 
pears, by examination on oath of the witness, or any other security” may 
person, that the witness is unable to procure sureties, he may ally ex- 
be forthwith conditionally examined on behalf of the people; 
such examination must be by question and answer, and con- 
ducted in the same manner as the examination before a com- 
mutting magistrate is required by this act to be conducted, 
and the witness thereupon be discharged; but this section 
does not apply to the prosecutor or to an accomplice in the 


commission of the offence charged. 


eae 
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CRIMINAL PROCEDURE. . 


‘ 


§ 4896. 3116. When a magistrate has discharged a 
defendant, or has held him to answer, he must return, with- 
out delay, to the clerk of the court at which the defendant is 
required to appear, the warrant, if any, the depositions, and 
all undertakings of bail, or for the appearance of witnesses 
taken by him. 


TITLE IIIs 


OF PROCEEDINGS AFTER COMMITMENT AND BEFORE INDICTMENT. 


CuarpTer I, Preliminary provisions, 
Cuarrer Il, Powers and duties of a grand jury. 


CHAPTER I. 


PRELIMINARY PROVISIONS, 


SECTION, SECTION. 
4897 Public offences triable in the 4904 Kffect of allowing a challenge to 
district courts to be prosecuted an individual juror. 
by indictment. 4905 Objection to jury can only be 
4898 Who may challenge the panel taken by challenge. 
or an individual juror. 4906 Appointment of a foreman. 


4899 Cause of challenge to a panel. 4907 Oath of foreman. 
4900 Cause of challenge to an indi- 4908 Oath of other grand jurors. 


vidual grand juror, 4909 Grand jury to be charged by the 
4901 Manner of taking and trying court. 

challenges. 4910 Retirement of the grand jury. 
4902 Decision upon challenges. Discharge of. 
4903 Effect of allowing a challenge to 

a panel. 


§ 4897. s 117. All public offences triable in the district 
courts, except cases appealed from justices’ courts, must be 
prosecuted by indictment. 

A grand jury must consist of fifteen eligible male citizens 
of the United States, selected, summoned and impaneled, as_ 
provided by law, twelve of whom may constitute ig ih to 
do business. ' 


ea 4 
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itiz j St. ig § iol] ualifications 
Every male citizen of the United States is an eligible orrrore 


juror who is Feb. 22, 1878. 
1. Over the age of twenty-one years; and, 
2. Who can read and write the English language; and, 
3. Who resides in and has resided in the judicial district 
in which he is called upon to serve six months next preceding 
the time he is selected by the probate judge and clerk of the 
district court to serve as a juror as provided by law; and, 
4. Who is a taxpayer in this Territory; and, 
5. Who is of reputed sound mind and discretion and 
who is not so disabled in body as to be unable to serve; and, 
6. Who has not been convicted of a felony; and, 
7. Who is not an officer or soldier of the United States 
or a person subject to their military control, unless his home 
and place of residence was in this Territory at the time of en- 
gaging in such service, or who has not served on grand or 
petit juries within the term of two years next preceding. 
§ 4898. s 118. The people, ora person held to answer 
a charge for a public offence, may challenge the panel of a 
grand jury or an individual juror. : 
§ 4899. s 119. A challenge to the panel may be inter- wo may 


posed for one or more of the following causes only: canel of ane 
individual 


1. That the requisite number of ballots was not drawn juror. 
from the jury box. 

2. The notice of the drawing of the grand jury was not 
given in the manner provided by law. 

3. That the drawing was not had in presence of the of- 
ficers designated by law. 

§ 4900. 3120. A challenge to an individual grand cause ot 
juror may be interposed for one or more of the following pane ee 
causes ouly: 

1. That he is not an eligible juror as provided by law. 

2. That he is prosecutor upon a charge against the de- 
fendant. 

38. That he is a witness on the part of the prosecution, 
and has been served with process or bond by an undertaking 
as such. 

4, That he has formed or expressed an unqualified Feb. 22, 187s. 
opinion or belief that the defendant is guilty or not guilty of 
the offence charged; but a hypothetical opinion, founded on 
hearsay or information supposed to be true, unaccompanied 
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with malice or ill-will, shall not disqualify a juror or be a 
cause of challenge. 


taking and try. § 4901. s 121. The challenges mentioned in the last 

ao three sections may be oral or in writing and must be tried by 
the court. 

Decision upon § 4902. 3122. The court must allow or disallow the 

arse challenge and the clerk must enter its decisions upon the 
minutes, 

Best of | § 4903. 3123. If a challenge to the panel is allowed, 


challengeto the grand jury are prohibited from inquiring into the charge 

a panel. 5 . t=] ; 5 
against the defendant by whom the challenge was interposed. 
If, notwithstanding, they do so, and find an indictment 
against him, the court must direct it to be set aside. 

Effect of § 4904. 3 124. If a challenge to an individual grand 

owns <f 5 f 

sh ange to sITAT 30 ¢ oO > oe "Oa ‘ s 

an individual JUrOT 18 allowed, he cannot be present to take part in the con 

mic ae sideration of the charge against the defendant who interposed 
the challenge, or the deliberations of the grand jury thereon. 
The grand jury must inform the court of a violation of this 
section, and it is punishable by the court as a contempt. 

Objections to *§ 4905. s 125. A person held to answer a charge fora 


ury can only « . 
be taken by public offence can take advantage of any objection to the 


challenge. ‘ oe : S 
panel or to an individual grand juror in no other mode than by 
challenge. 

oe f ip monroe’ § 4906. s 126. From the persons summoned to serve as 


grand jurors and appearing, the court must appoint a> fore- 
man. The court must also appoint a foreman when the per- 
son already appointed is excused or discharged before the 
grand jury is dismissed. 

Oath of fore. § 4907. s 127. The following oath must be administered 
to the foreman of the grand jury: ‘*You, as foreman of the 
grand jury, do solemnly swear that you will diligently inquire 
into and true indictments make of all public offences against 
the people of this Territory, committed or triable within this 
district of which you shall have legal evidence. That you 
will indict no person through malice, hatred or ill will, nor 

: leave any unindicted through fear, favor or affection, or of 
any reward or the promise or hope thereof; but in all your 
indictments you will state the truth, the whole truth and 
nothing but the truth, according to the best of your ea Bod 
understanding, so help you God.”’ 

§ 4908. s 128. The following oath must be immediately 
thereuponadministered to the other grand jurors present: ‘*The 
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same oath which your foreman has now taken before you on Oath of other 
= > x grand jurors. 

his part, you and each of you will well and truly observe on 

your part, so help you God.”’ 

§ 4909, 83129. The grand jury being impaneled and Sans ea 
sworn, must be charged by the court. In doing so, the court the court. 
must give them such information as is required by law as to 
their duties, and as to any charges for public offences re- 
turned to the court or likely to come before the grand jury. 

§ 4910. 8130. The grand jury must then retire to a Retirement of 
private room and inquire into the offences cognizable by peer 
them. On the completion of the business before them they Discharge of. 
must be discharged by the court; but whether the business is 
completed or not, they are discharged by the final adjourn- 
ment of the court. 


CHAPTER II. 


POWERS AND DUTIES OF A GRAND JURY. 


SECTION. Sucrion. 

4911 Powers and duty of grand jur¥. 4918 Must inquire into cases of per- 

4912 Indictment defined. sons imprisoned, etc. 

4913 Foreman may administer oaths. 4919 Entitled to free access to public 

4914 Evidence receivable before the prisons. 
grand jury. 4920 When and from whom they may 

4915 Grand Jury not bound to hear ask advice and who may be 
evidence for the defendant but present during their sessions. 
may order explanatory evi- 4921 Secrets of grand jury to be kept, 
dence, etc. etc. 

4916 Degree of evidence to warrant 4922 Grand juror not to be questioned 
indictment. for his conduct, except, etc. 


4917 Grand juror haying knowledge 
of public offence must declare 
game. 


§ 4911. 8131. The grand jury must inquire into all }owes aria 


public offences committed or triable within the judicial district, )"" 
and present them to the court by indictment. 

§ 4912. 3182. An indictment is an accusation in writ- Indictment 
ing, presented by the grand jury to a competent court, charg- 
ing a person with a public offence. 

§ 4913. s 133. The foreman may administer an oath to Foreman may 
any witness appearing before the grand jury. oaths. 
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same. 


Must inquire 
into cases of 
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prisoned, etc 
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public pris- 
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When and 
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they may ask 
advice and 
who may be 
resent dur- 
ing their ses- 
sion. 
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§ 4914. s 134. In the investigation of a charge for the 
purpose of an indictment, the grand jury can receive no other 
evidence than such as is given by witnesses produced and 
sworn before them, or furnished by legal documentary 
evidence, or the deposition of a witness in the cases men- 
tioned in the third subdivision of section seven. The grand 
jury can receive none but legal evidence, and the best evidence 
in degree, to the exclusion of hearsay or secondary evidence. 

§ 4915. 3135. The grand jury is not bound to hear 
evidence for the defendant; but it is their duty to weigh all 
the evidence submitted to them, and when they have reason 
to believe that other evidence within their reach will explain 
away the charge, they should order such evidence to be pro- 
duced, and for that purpose may require the prosecuting at- 
torney to issue process for the witnesses. 

§ 4916. s 136. The grand jury ought to find an indict- 
ment when all the evidence before them, taken together, if 
unexplained or uncontradicted, would, in their judgment, 
warrant a conviction by a trial jury. 

§ 4917. s 137. If a member of a grand jury knows, or 
has reason to believe, that a public offence, triable within the 
district, has been committed, he must declare the same to his 
fellow jurors, who must thereupon investigate the same. 

§ 4918. s 138. The grand jury must inquire into the 
‘ase of every person imprisoned the jails of the district on 
a criminal charge and not indicted; into the conditions and 
management of the public prisons within the district; and 
into the wilful and corrupt misconduct in office of public of- 
ficers of every description within the district. 

§ 4919. s 139. They are also entitled to free access, at 
all reasonable times, to the public prisons. , 

§ 4920. s 140. The grand jury may, at all reasonable 
times, come into court and ask its advice on questions of law, 
but the judge must not be present in the jury room during 
the sessions of the grand jury. The attorney or attorneys 
for the people may at all times appear before the grand jury 
for the purpose of giving information or advice relative to 
any matter cognizable by them, and may interrogate witnesses 
before them whenever they or he think it necessary; but no 
other person is permitted to be present during the sessions of 
the grand jury except the members, interpreters and ‘ieee 
actually under examination, and no person must be permittec 
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to be present during the expression of their opinion or giving 
their votes upon any matter before them. 

§ 4921. 3141. Every member of the grand jury must 
keep secret whatever he himself or any other graud juror may 
have said, or in what manner he or any other grand juror 
may have voted on a matter before them; but may, however, 
be required by any court to disclose the testimony of a wit- 
ness examined before the grand jury, for the purpose of ascer- 
taining whether it is consistent with that given by the witness 
before the court, or to disclose the testimony given before 
them by any person upon a charge against such person for 
perjury in giving his testimony, or upon trial therefor. 

§ 4922. 8142. A grand juror cannot be questioned for 
anything he may say, or any vote he may give in the grand 
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cept, etc. 


Grand or" 
not to 

p Teageivae aes for 
his conduct, 


jury relative to a matter lagally pending before the jury, ex- exert ete. 


cept for a perjury of which he may have been guilty, in 
making an accusation or giving testimony to his fellow jurors. 


at Os ine 8 Ee 
OF THE INDICTMENT. 


Cnartrmr I. Finding and presentment of the indictment. 
CuHaptrr II. Rules of pleading and form of indictment, 


/ 


Cuarter I. 


FINDING AND PRESENTMENT OF THE INDICTMENT. 


| SECTION. SECTION. 
4923 Indictment must be found by 4926 Indictment, how phosented and 
: twelve jurors, endorsed, etc, filed. 
4994 If not found, depositions, etc., 4927 Proceedings when deteidant is 
must be returned to court, ete. not in custody. 


4925 Names of witnesses inserted at 
foot of indictment. 


| § 4923. s 143. An indictment cannot be found without 
-. the concurrence of at least twelve grand jurors. When so 


* ETA Sy 
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, found it must be indorsed ‘*A true bill,’’ and the indorse- 
ment must be signed by the foreman of the grand jury. 

§ 4924. 3 144. If twelve grand jurors do not concur in 
finding an indictment against a defendant who has been held 
to answer, the depositions and statement, if any, transmitted 
to them must be returned to the court, with an indorsement 
thereon, signed by the foreman, to the effect that the charge 
is dismissed. Such dismissal of the charge does not prevent 
its re-submission to a grand jury at the next ensuing term, 
by order of the court, but it must not, after such ensuing 
term be re-submitted. 


, 


§ 4925. s 145. When an indictment is found, the 


sertedat foot names of the witnesses examined before the grand jury, or 


of indict- 
ment. 


Indictment, 
how pre- 
sented and 
filed. 


Proceedings 


when defend- 


ant is notin 
custody. 


whose depositions may have been read before them, must be 
inserted at the foot of the indictment or endorsed thereon, 
before it is presented to the Court. 

§ 4926. s 146. An indictment, when found by the 
grand jury, must be presented by their foreman in their 
presence to the court, and must be filed with the clerk. 

§ 4927. s 147. When an indictment is found against a 
defendant not in custody, the same proceedings must be had 
as are prescribed in sections 173 to 178 inclusive, against a 
defendant who fails to appear for arraignment. 


RULES OF PLEADING AND FORM OF INDICTMENT. 


CHAPTER II. 
RULES OF PLEADING AND FORM OF THE INDICTMENT. 


SECTION. SECTION. 

4928 Forms and rules of pleading. 4941 Private statutes, how pleaded, 

4929 First pleading by the people is 4942 Pleading in indictment for libel. 
the indictment. 4943 Pleading in an indictment for 

4930 Indictment, what to contain. forgery when instrument has 


4931 Indictment must be direct and been destroyed or withheld by 
certain. defendant. 

4932 When defendant is indicted by 4944 Pleading in an indictment for 
fictitious name, etc, perjury or subornation of per- 

4933 Indictment must charge but one jury. 


offence and in one form only, 4945 Pleading in an indictment for 
except, etc. Proviso. larceny or embezzlement. 

4934 Statement as to time when of- 4946 Pleading in an indictment for 
fence was committed. exhibiting, etc., lewd and ob- 


4935 Statement as to person injured scene books, ete. 
or intended to be. 4947 Indictment against several, one 
4936 Construction of words used in or more may be acquitted. 
an indictment. 4948 Distinction between accessory 
4937 Words used in a statute need before the fact and principal 
not be strictly pursued. abrogated. Principals, how in- 
4938 Indictment is sufficient, when. dicted, 
4939 Presumptions of law, etc., need 4949 Accessory may be indicted and 
not be stated. tried though principal has not 
4940 Judgments, etc., how pleaded. been. 


§ 4928. 8148. All the forms of pleading in criminal 


to be determined, are those prescribed by this act. 


Forms = rm 
‘ : ms ‘ 7 . rules of plead- 
actions, and the rules by which the sufficiency of pleadings is ings. 


§ 4929. s 149. The first pleading on the part of the Firet plond- 


people is the indictment. 

§ 4930. 3150. The indictment must contain: 

1. The title of the action, specifying the name of the 
court to which the indictment is presented, and the names of 
the parties. ; 

2. Aclear and concise statement of the acts or omis- 
sions constituting the offence, with such particulars of the 
time, place, person and property as will enable the defendant 
to understand distinctly the character of the offence com- 
plained of and answer the indictment. It must be substan- 
tially in the following form: 

Territory of Utah. 
In the———judicial district court. 


‘The people of the Territory of Utah, against A. B. 


A. B. is accused by the grand jury of this court, by this 


peopleis the 
indictment. 

Indictment, 
what to con- 


688 CRIMINAL PROCEDURE. ~ x 


indictment, of the crime of (giving its legal appellation such 
as murder, arson, or the like, or designating it as felony or 
misdemeanor), committed as follows: The said A. B., on 
the day of A. D. eighteen , at the county of. 
(here set forth the act or omission charged as an offence. ) 


Indictment § 4931. 3151. It must be direct and certain, as it re- 
must be direct 
and certain. gards : 

1. The party charged. 

2. The offence charged. 

3. The particular circumstances of the offence. 


When defend: § 4932. s 152. Whena defendant is indicted by a fic- 
by fietitions titious or erroneous name, and in any stage of the proceed- 
ings his true name is discovered, it must be inserted in the 
. subsequent proceedings, referring to the fact of his being in- 


dicted by the name mentioned in the indictment. 


fadictment § 4933. s 153. The indictment must charge but one of- 
st charg A ‘ 
butone fence, but the same offence may be set forth in different 


offences may. forms under different counts, and, when the offence may be 

different —_ committed by the use of different means, the means may be 

March 18, 1884. alleged in the alternative in the same count. 

Statement as § 4934. 3154. The precise time at which the offence 

offence Was was committed need not be stated in the indictment; but it 
may be alleged to have been, committed at any time before © 
the finding thereof, except where the time is a material ingre- 
dient in the offence. 

Statement as § 4935. s 155. When an offence involves the commis- 

jured or in. sion of, or an attempt to commit, a private injury and is 

enaeee described with sufficient certainty in other respects to identify 
the act, an erroneous allegation as to the person injured, or 
intended to be injured, is not material. 

[See § 4936. s 156. The words used in an indictment are 

of words used Gonstrued in their usual acceptance in common language, ex- 

seg cept such words and phrases as are defined by law, which are 
construed according to their legal meaning. 

Minds needin § 4937. s 157. Words used in a statute to define a 


tatat d > ea i a . 
not be strictly public offence need not be strictly pursued in the indictment; 


d. ' . 
ase but other words conveying the same meaning may be used. 
Indictment is § 4938. s 158. The indictment is sufficient if it can be 
when. ’ understood therefrom: 


1. That it is entitled in a court having anthabies to re- 
ceive it, though the name of the court be not stated. 
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2. That it was found by a grand jury of the district in 
which the court was held. 

3. That the defendant is named, or, if his name cannot. 
be discovered, that he is described by a fictitious name, with 
a statement that his true name is to the jury unknown. 

4. That the offence committed was within the jurisdic- 
tion of the court and is triable therein. 

5. That the offence was committed at some time prior 
to the time of finding the indictment. 

6. That the act or omission charged as the offence is 
clearly and distinctly set forth, without repetition, and in 
such a manner as to enable the court to understand what is 
intended; and, 

To pronounce judgment upon a conviction according to 
the right of the case. 

§ 4939. 3159. Neither presumptions of law nor mat- 
ters of which judicial notice is taken, need be stated in an in- 
dictment. é 

§ 4940. s 160. In pleading a judgment or other deter- suagments, 
mination of, or proceeding before, a court or officer of spec- pee 
ial jurisdiction, it is not necessary to state the facts constitut- "*?* 
ing jurisdiction; but the judgment or determination may be 
stated as given or made, or the proceedings had. The facts 
constituting jurisdiction, however, must be established on the 
trial. 

§ 4941. s 161. In pleading a private statute, or a right private stat. 
derived therefrom, it is sufficient to refer to the statute by its ntaoaaae 
title and the day of its passage, and the court must thereupon 
take judicial notice thereof. 

§ 4942. s 162. An indictment for libel need not. set Pleading in in- 

thee A dictment for 
forth any extrinsic facts for the purpose of showing the ap- libel. 
plication to the party libeled of the defamatory matter on 
which the indictment is foundéd; but it is sufficient to state 
generally that the same was published concerning’ him, and 
the fact that it was so published must be established on the 
trial. 
§ 4943. s 163. When an instrument which is the sub- reading aes 


indictment for 


ject of an indictment for forgery has been destroyed or with- forgery when 
Instrumen 


held by the act or the procurement of the defendant, and the has been ae- 


stroyed or 


. . . . : -_ withheld b 
fact of such destruction or withholding is alleged in the in fer yarnetas 


dictment and established on the trial, the misdescription of 


the instrument is immaterial. 
2w 


Presumption 
of law, ete., 

need not be 

stated. 
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hen ay Sag § 4944. s 164. In an indictment for perjury, or suborn- 


indictment for 


perjury oo ation of perjury, it is sufficient to set forth the substance of 
ofperiery. — the controversy or matter in respect to which the offence was 
committed, and in what court and before whom the oath al- 
leged to be false was taken’, and that the court, or the person 
before whom it was taken, had authority to administer it, with 
proper allegations of the falsity of the matter on which the 
perjury isassigned; but the indictment need not set forth the 
pleadings, record, or proceedings with which the oath is con- 
nected, nor the commission or authority of the court or per- 


son before whom the perjury was committed. 


ae § 4945. 3165. In an indictment for the larceny or em- 

Pleading in i 

an indict. bezzlement of money, bank notes, certificates of stock or 
e oO 


‘lareeny, em yaluable securities or for a conspiracy to cheat or defraud a 


bezzlement, 


sap person of any such property, it is sufficient to allege the lar- 
ceny or embezzlement, or the conspiracy to cheat and de- 
fraud, to be of money, bank notes, certificates of stock or 
valuable securities, without specifying the coin, number, de- 
nomination or kind thereof. 

Pleading inan § 4946. 3166. An indictment for exhibiting, publish- 


indictment 

for selling, ing, passing, selling or offering to sell, or having in posses- 
exhibiting, 

etc. lewd and sion with such intent, any lewd or obscene book, pamphlet, 
obscene 

books, ete. picture, print, card, paper or writing, need not set forth any 


ae portion of the Re used, or figures shown upon such 
book, pamphlet, picture, print, card, paper or writing; but it 
is sufficient to state generally the fact of the lewdness or 
obscenity thereof. 

Indictment § 4947. 3167. Upon an indictment against several 


against sever- 


ei « 7 . . ] 1 
al,one or defendants, any one or more may be convicted or acquitted. 


oop ont § 4948. s 168. The distinction between an accessory. 
Distinction be- 


t ; s Pg Sow * . 
tween acces’ before the fact and principal, and between principals in the 


the fact and 
Huneipalab- first and second degree, in cases of felony, is abrogated; and 


rogated. 
March 13, 181, 21 persons concerned in the commission of a felony, whether 


they directly commit the act constituting the offence or aid 
and abet in its commission, though not present, shall here- 
Principals |. after be prosecuted, tried and punished as principals and no 


other facts need be alleged in any indictment against such 
an accessory than are required in an indicentate pe his 


principal. 
Accessory § 4949. 3169. An accessory to the commission of a 


may be in- 
dicted and felony may be indicted, tried and punished, note ti saa 


tried though 


principal has cipal may be neither indicted ‘nor tried. 
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5] eh (pad SD 


OF PLEADINGS AND PROCEEDINGS AFTER INDICTMENT AND 


BEFORE THE COMMENCEMENT OF THE TRIAL. 


CHAPTER I. Of the arraignment of the defendant. 

CHAPTER II. Setting aside the indictment. 

Cnaprer III. Demurrer. 

Cuaprer IV. Plea. 

CuarTER V. Removal of the action before trial. 

CuartER VI, The mode of trial. 

Cuarrrr VII, Formation of the trial jury and the calendar of issues 
for trials. 


CuHartreR VIII. Postponement of the trial. 


aT 
CHAPTER I. 
OF THE ARRAIGNMENT OF THE DEFENDANT. 


SECTION. SECTION, 


4950 Defendant must be arrainged in 4959 Ordering defendant into custody 
court where indictment was or increasing bail when indict- 
found. ment is for felony. 

4951 Arraignment, when defendant 4960 Defendant, if present when 
must be present at. order is made, to be committed; 


4952 Ifin custody to be brought be- 
fore the court. 

4953 If discharged on bail, ete., bench 
warrant to issue. 

4954 Bench warrant, by whom and 


if not bench warrant to issue. 

4961 Defendant on his arraignment, 
to be informed of his right to 
counsel, When court to assign 
counsel. 


how issued. 4962 Arraignment, how made. 
4955 Bench warrant, form of. 4963 Proceedings on indictment when 
4956 Directions in the bench warrant defendant is not indicted by 
if the offence is hbailable. his true name, 
4957 Bench warrant, how served. 4964 Time allowed, and how defend- 
* 4958 Proceedings on giving bail in ant may answer on arraignment 
another county. . 


§ 4950. 3170. When the indictment is filed, the de- petendant 
fendant must be arraigned thereon before the court in which eines te tie 
2 court where 
it is found. ; ta ey 
§ 4951. 3171. If the: indictment is for a felony, the arraignment 


defendant must be personally present; but if for a mis- em eefen? 


t at. 
demeanor, he may appear upon the arraignment by counsel. °°" 
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If in + coef 
to be brought 
before the 
court. 


If discharged 
on bail, ete, 
bench war 

rant to issue. 


Bench warrant 
by whom and 
how issued. 


Bench war 
rant, form of. 


Directions in 
the bench war- 
rant if the of- 
fence is bail- 
able. 
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§ 4952. s 172. When his personal appearance is neces- 
sary, if he is in custody, the court may direct and the officer 


in whose custody he is must bring him before it to be ar- 


raigned, 

§ 4953. 3173. If the defendant has been discharged on 
bail, or has deposited money instead thereof and do not ap- 
pear to be arraigned when his personal attendance is neces- 
sary, the court, in addition to the forfeiture of the under- 
taking of bail or of the money deposited, may direct the 
clerk to issue a bench warrant for his arrest. 

§ 4954. 8174. The clerk, on,the application of the 
prosecuting attorney, may, at any time after the order, 
whether the court is sitting or not, issue a bench warrant to 
one or more counties. 

§ 4955. 3175. The bench warrant upon the indictment 
must, if the offence is a felony, be substantially in the fol- 
lowing form: 

County of ———. 

The people of the Territory of Utah to any sheriff, 
constable, marshal or policeman in this Territory: 

An indictment having been found on the-——day of ; 
A. D., eighteen , in the district court of the——district, 
charging C. D. with the crime of , (designating it 
generally); you are therefore commanded forthwith to arrest 
the above named C. D. and bring him before that court. 
(naming it), to answer said indictment; or if the court have 
adjourned for the term, that you deliver him into the custody 
of the sheriff of the county of , or the United States 


marshal. 
Given under my hand with the seal of said court affixed, 
this day of , A. D.—— . 
By order of said court. 
[Seal. ] E. F., Clerk. 


§ 4956. s 176. The defendant, when arrested under a 
warrant for an offence not bailable, must be held in custody 
by the proper officer of the court in which the indictment is 
found, unless admitted to bail after an examination upon a writ 
of habeas corpus; but if the offence is bailable, there must be 
added to the body of the bench warrant a direction to the 
following effect: ‘Or, if he requires it, that you take him 
before any magistrate in that county, or in the county in 
which you arrest him, ‘that he may give bail to answer to the 
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indictment;’’ and the court, upon directing it to issue, must 
fix the amount of bail, and an endorsement must be made 
thereon and signed by the clerk, to the following effect: 
‘The defendant is to be admitted to bail in the sum of 
dollars.’’ 

§ 4957. s177. The bench warrant may be served in Ben’h war 
any district in the same manner as a warrant of arrest. sa 

§ 4958. 3178. If the defendant is brought before a Proceedings 


on givin il 
magistrate of another district for the purpose of giving bail, in abother i 
the magistrate must proceed in respect thereto in the same 
manner as if the defendant had been brought before him upon 
a warrant of arrest, and the same proceedings must be had 
thereon. 


§ 4959. 3179. When the indictment is for a felony, ordering de. 
“,, fendant into 


and the defendant before the finding thereof, has given bail custody or in. 


creasing bail 


for his appearance to answer the charge, the court to which when indict- 
ment is for fel- 


the indictment is presented may order the defendant to be °™¥- 
committed to actual custody, unless he gives bail in an in- 
creased amount, to be specified in the order. 

§ 4960. 3 180. If the defendant is present when the Defendant it 


order is made, 


order is made, he must be forthwith committed. If he is not oes mars 
ted; if not, 
present, a bench warrant must be issued and proceeded upon pench warrant 


. : . . t sue, 
in the manner provided in this Chapter. Y Nie 
§ 4961. 3181. If the defendant appears for arraign- pefendant, on 
. . his ign- 
ment without counsel, he must be informed by the court that ment to be in- 
Tae : . : . formed of his 
it is his right to have counsel before being arraigned, and right to coun- 
. . . ‘ 5 sel. 
must be asked if he desires the aid of counse]. If he desires when court to 
* . assign coun- 
and is unable to employ counsel, the court must assign coun- sel. 
sel to defend him. 
§ 4962. 3182. The arraignment must be made by the Arraignment, 
. . . ow made, 
court, or by the clerk or prosecuting attorney, under its di- 
rection, and consists in reading the indictment to the defend- 
ant and delivering to him a copy thereon, including the list of 
witnesses, and asking him whether he pleads guilty or not 
guilty to the indictment. 
§ 4963. 3183. When the defendant is arraigned, he Proceedings 


on indictment 


must ba informed thit if the name by which he is indicted is when defend. 
ant is not in- 


not his true name, he must then declare his true name, or be (dicted by his 
proceeded against by the name in the indictment. If 
he give no other name the court may proceed accordingly ; 
bat if he alleges that another name is his true name, the 


court must direct an entry thereof in the minutes of the ar- 
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raignment, and the subsequent proceedings on the indictment 
may be had against him by that name, referring also to the 
name by which he is indicted. 

Time allowed, § 4964. s 184. If, on the arraignment, the defendant 


and how de 


fendantmay requires it, he must be allowed a reasonable time, not less 
answer On ar- 


raignment. than one day, to answer the indictment. He may, in answer 
to the arraignment, move to set aside, demur or plead to the 
indictment. 


Cuarrer II. 
SETTING ASIDE THE INDICTMENT. 


SECTION. SECTION. 
4965 Indictment, when to be setaside 4967 If denied or granted, what pro- 
on motion. ceedings to be had. 
4966 Defendant waives objections 4968 Effect of order for re-submission 
unless he makes the motion. 4969 Order to set aside an indictment 
no bar to another prosecution, 


Indictment, § 4965. s 185. The indictment must be set aside by the 
when to be se ; i - 5 4 ‘ 
ns court in which the defendant is arraigned, upon his motion in 


either of the following cases: 

1. Where it is not found, indorsed, and presented as 
prescribed in this act. 

2. When the names of the witnesses examined before 
the grand jury, or whose depositions may have been read be- 
fore them, are not inserted at the foot of the indictment, or 
indorsed thereon. 

3. When a person is permitted to be present during the 
session of the grand jury, and when the charge embraced in 
the indictment is under consideration, except the attorney 
or attorneys for the people and the witness and interpreter. 

4. When the defendant had not been held to answer 
before the finding of the indictment, on any ground which 
would have been good for. challenge, either to the panel or to 
any individual grand juror. 

§ 4966. 3186. If the motion to set asia the indict 


‘ 
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j 1 , Ra ‘ »_ Defendant 
ment is not made, the defendant is precluded from after- Defence ue 


wards taking the objections mentioned in the last section. be gr pe re 
§ 4967. s 187. The motion must be heard at the time teens 
it is made, unless for cause the court postpones the hearing >°"* 
to another time. If the motion is denied, the defendant must 
immediately answer the indictment, either by demurring or 
pleading thereto. If the motion is granted, the court must It denied or 
order that the defendant, if in custody, be discharged there- proceedings to 
from; or, if admitted to bail, that his bail be exonerated; 
or, if he has deposited money instead of bail, that the same 
be refunded to him, unless it directs that the case be re-sub- 
mitted to the same or another grand jury. 
§ 4968. s 188. If the court directs the case to be re- Effect of order 
submitted, the defendant, if already in custody, must so re- sien. 
main unless he is admitted to bail, or, if already admitted to 
bail, or money has been deposited instead thereof, the bail or 
money is answerable for the appearance of the defendant to 
answer a new indictment; and unless a new indictment is 
found before the next grand jury of the district is discharged, 
the court must, on the discharge of such grand jury, make 
the order prescribed by the preceding section. 
§ 4969. 3189. An order to set aside an indictment, as order to set 
aside an indict- 


provided in this Chapter, is no bar to a future prosecution ment no bar to 
another prose- 


for the same offence. cution. 


Cuaptrer III. 


DEMURRER. 
SECTION. » SECTION. 
4970 Pleading on part of defendant. 4977 If re-submission not ordered, 
4971 Demurrer or plea, when put in. defendant to be discharged, ete. 
4972 Grounds of demurrer. 4978 Proceedings, if submission or- 
4973 Demurrer, how put in and its dered. 
form. 4979 Proceedings if demurrer is dis- 
4974 When heard. allowed. 
4975 Judgment on demurrer. 4980 When objections forming 
4976 If allowed, bar to another prose- ground of demurrer must or 


cution, when. may be taken. 


-§ 4970. 8190. The only pleading on the part of the Eeb.2 18% 


defendant is either a demurrer or a plea. part One aoe 
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Demurrer on § 4971. s 191. Both the demurrer and plea must be 
ylea, When pu . Z x : 5 
tn, put in, in open court, either at the time of the arraignment 


or at such other time as may be allowed to the defendant for 
that purpose. . 

Groavde of § 4972. 3192. The defendant may demur to the indict- 
ment when it appears upon the face thereof either: 

1. That the grand jury by which it was found had no 
legal authority to quire into the offence charged, by reason 
of its not being within the legal jurisdiction of the court. 

March 18, 1884. 2. That it does not substantially conform to the require- 
ments of sections 150 and 151. 

3. That more than one offence is charged in the indict- 
ment, except as provided in section 153. 

4, That the facts stated do not constitute a public 
offence. 

5. That the indictment contains any matter which, if 
true, would constitute a legal justification or excuse of the 
offence charged, or other legal bar to the prosecution. 


Demurrer, § 4973. s 198. The demurrer must be in writing, signed 
how putinand | . : 5 
ite form. either by the defendant or his counsel, and filed. It must 


distinctly specify the grounds of objection to the indictment, 
or it must be disregarded. 

When heard. § 4974. s 194. Upon the demurrer being filed, the argu- 
ment upon the objections presented thereby must be heard, 
either immediately or at such time as the court may appoint. 

Wikomeat oe § 4975. s195. Upon considering the demurrer, the 

Peb. 2, ways, Court must give judgment, either allowing or disallowing it, 
and an order to that effect must be entered upon the minutes. 

If allowed, bar § 4976. 3196. If the demurrer is allowed, the judg- 


to another 


prosecution, ment is final, upon the indictment demurred to, and is a bar 


March 13, 1384. to another prosecution for the same offence, unless the court, 
being of the opinion that the objection on which the demurrer 
is allowed may be avoided in a new indictment, directs the 
case to be re-submitted to the same or to another grand jury. 

If Ze-submis. . § 4977. s 197. If the court does not direct the case to be 


sion not order- 


ed, defendant re-Submitted, the defendant, if in custody, must be discharged, 
te ee? oor if admitted to bail, his bail is exonerated, or if he has de- 
posited money instead of bail, the money must be refunded 
to him. ? : 
Proceedings if § 4978. 3198. If the court directs that the case be re- 
-ubmission : 


ordered. submitted, the same proceedings must be had thereon as are 
prescribed in sections 187 and 188. 1 ge 


Le? 


PLEA. 697 


_ -§ 4979. 3199. If the demurrer is disallowed, the court Proceedings 
must permit the defendant, at his election, to plead, which he disallowed. 
must do forthwith, or at such time as the court may direct. 

If he does not plead, judgment may be pronounced against 
‘him. 
§ 4980. s 200. When the objections mentioned in sec- When objec- 


J E : tions forming 
tion 192 appear upon the face of the indictment, they can steund of de- 


‘only be taken by demurrer, except that the objection to the or may be 
jurisdiction of the court over the subject of the indictment, 
or that the facts stated do not constitute a public offence, 
may be taken at the trial, under the plea of not guilty, or 


after the trial, in arrest of judgment. 


CuapTrer IV. 


PLEA, 
SECTION. SECTION. 
4981 The different kinds of pleas. 4986 What is not a former acquittal. 


4982 Plea, how putin andits form. 4987 What is a former acquittal. 
4983 Plea of guilty, how put in and 4988 Conviction or acquittal of an 


- when it may be withdrawn. indictment for a higher offence, 
4984 Plea of not guilty, what it puts effect of. 

in issue. 4989 Defendant refusing to answer, 

4985 What may be put in evidence plea of not guilty to be entered. 


under a plea of not guilty. 


§ 4981. s 201. There are three [four] kinds of pleas to Feb. 2, 1878. 
an indictment. A plea of: oer oes 

1. Guilty. 

® 2. Not guilty. 

3. <A former judgment of conviction or acquittal of the March 1s, 1834. 
offence charged, which may be pleaded either with or with- 
out the plea of not guilty. 

4. Once in jeopardy. - 

§ 4982. s 202. Every plea must be oral and entered prea, now put 
upon the minutes of the court substantially in the following form: 
form: ° 

: 1. If the defendant plead guilty, ‘‘The defendant . 
pleads that he is guilty of the offence charged in this indict- 
ment.” 
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2. If he plead not guilty, ‘*The defendant pleads that 
he is not guilty of the offence charged in this indictment.”’ 
March 18, 1884. 3. If he plead a former conviction or acquittal, ‘*The 
defendant pleads that he has already been convicted (or ac- 
quitted) of the offence charged in this indictment, by the ° 
judgment of the court of (naming it), rendered at—— 
(naming the place), on the day of 
4. If he plead once in jeopardy, **The defendant pleads 
that he has been once in jeopardy for the offence charged 
(specifying the time, place and court). 
“hale Sims § 4983. s 203. A plea of guilty can be put in by the 
when it maybe defendant himself only in open court, unless upon indictment 
against a corporation, in which case it may be put in by coun- 
sel. The court may at any time before judgment, upon a 
plea of guilty, permit it to be withdrawn and a plea of not 


guilty substituted. . 
guilty, what ¥ § 4984. s 204. The plea of not guilty puts in issue 
puts imissue- every material allegation of the indictment. 
What may be § 4985. s 205. All matters of fact tending to establish 


givenin evi 


dence underay defense other than that specified in the third subdivision of 


plea of not 


guilty. 130 ) av re j y 

ee cee section 201 may be given in evidence under the plea of not 
guilty. 

et MiP § 4986. s 206. If the defendant was formerly acquit- 


ted on the ground of variance between the indictment and 


the proof, or the indictment was dismissed upon an objection 
to its form or substance, or in order to hold the defendant 
for a higher offence, without a judgment of acquittal, it is 
not an acquittal of the same offence. 

Feb. 22, 1878. § 4987. s 207. Whenever the defendant is acquitted on 

Wian KaGnutet the merits, he is acquitted of the same offence, notwithstand- 
ing any defect in form or substance in the indictment on 
which the trial was had. er 

March 13, 1878, § 4988. s 208. When the defendant is convicted or ac- 


Conviction or 


acquittal onan quitted or been once placed in jeopardy upon an indictment, 
ictment for 


ahigherot- the conviction, acquittal or jeopardy is a bar to another in- 
pene: effect 


° dictment for the offence charged in the former, or for an at- 
; tempt to commit the same, or for an offence necessarily in- 
cluded therein, of which he might have been convicted under 

that indictment. 


. 
Defendant re- § 4989. s 209. If the defendant refuses to answer the 


fusing to an 
not guilty to indictment by demurrer or plea, a plea of not guilty must be 


be entered. entered. 
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CHAPTER V. 


REMOVAL OF THE ACTION BEFORE TRIAL. 


SECTION. SECTION, 
4990 When action may be removed. 4994 Proceedings on removal if de- 
4991 Application for removal, how fendant is in custody. 

made. 4995 When original paper must be 
4992 Application, when to be granted. transmitted, 


4993 Order of removal. 


§ 4980. s 210. A criminal action, prosecuted by inditt- when action 
ment, may be removed from the court in which it is pending moved. r 
on the application of the defendant, on the ground that a 
fair and impartial trial cannot be had in the district where the 
indictment is pending. 

§ 4991. s 211. The application must be made in open Application 
court, and in writing, verified by the affidavit of the defend- basal 
ant, a copy of which must be served on the prosecuting attor- 
ney at least one day before the application is made. When- 
ever the affidavit shows that the defendant cannot safely ap- 
pear in person to make the application, because the popular 
excitement against him is so great as to endanger his person- 
al safety, and such statement is sustained by othertestimony, 
the application may be made by counsel, and heard and de- 
termined in the absence of the defendant, though he is in- 
dicted for felony, and has not at the time of such application 
been arrested, or given bail, or been arraigned, or pleaded, or 
demurred to the indictment. 

§ 4992. s 212. If the court. is satisfied that the repre- Application 
sentation of the defendant is true, an order must be made for Sanaioa 
the removal of the action to the proper court of a district 
free from a like objection. 

§ 4993. 3 213. The order of removal must be entered order for re- 
upon the minutes and the clerk must immediately make out '™°’" 
and transmit to the court to which the action is removed, a 
certified copy of the order of removal, record, pleadings and 
proceedings in the action, including the undertakings for the 
appearance of the defendant and of the witnesses. 

§ 4994. s 214. If the defendant is in custody, the order 


must direct his removal and he must be forthwith removed 


’ 
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When original 
papers must 
be transmit- 
ted. 


Issue of fact 
defined. 


’ Feb. 22, 1878. 
March 13, 1884. 


How tried. 


March 13, 1884. 
When pres- 
ence of de- 
fendant is 
necessary. 
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by the proper officer of the district where he is imprisoned to 
the custody of the proper ofticer of the district to which the 
action is removed. 

§ 4995. s 215. The court to which the action is re- 
moved must proceed to trial and judgment therein as if the 
action had been commenced in such court. If it is necessary 
to have any of the original pleadings or other papers before 
such court, the court from which the action is removed must 
at any time, upon application of the prosecuting attorney or 
the defendant, order such papers or pleadings to be trans- 
mitted by the clerk, a certified copy thereof being retained. 


CuaPTrerR VI. 


THE MODE OF TRIAL, 


SECTION. SECTION. 
4996 Issue of fact defined. 4998 When presence of defendant is 
4997 How tried. necessary on the trial. 


§ 4996. s 216, An issue of fact arises: 

1. Upona plea of not guilty; or, 

2. Upon a plea of a former conviction or acquittal of 
the same offence. 

3. Upon a plea of once in jeopardy. 

§ 4997. s 217. Issues of fact must be tried by jury un- 
less a trial by jury be waived in criminal cases not amounting 
to felony by the consent of both parties expressed in open 
court and entered in its minutes. 

§ 4998. s 218. If the indictment is for a felony, the 
defendant must be personally present at the trial; but if for 
misdemeanor, the trial may be had in the absence of the de- 
fendant; if, however, his presence is necessary, for the pur- 
pose of identification, the court may, upon application of the 
prosecuting attorney, by an order or warrant, require the 
personal attendance of the defendant at the trial. . 


ry 
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CuHaptTerR VII. 


FORMATION OF THE TRIAL JURY. 


SECTION. SECTION. 
4999 Formation of the trial jury. 5002 Defendant entitled to two days 
5000 Clerk to prepare a calendar. to prepare-for trial. 


5001 Order of disposing of issue on 
the calendar. 


§ 4999. 3219. Trial juries for criminal actions are Formation of 
formed in the same manner as trial juries in civil actions. epee 

§ 5000. s 220. The clerk must prepare a calendar of clerk to pre- 
all criminal actions pending in the court, enumerating them bar.” eas i 
according to the date of the filing of the indictment, specify- 
ing opposite the title of each action, whether it is for a felony 
or a misdemeanor, and whether the defendant is in custody 
or on bail. 

§ 5001. s 221. The issues on the calendar must be dis- orger of dis- 
posed of in the following order, unless for good cause the pogiay 
court shall direct an action to be tried out of its order: soe 1884. 

1. Indictments for felony, when the defendant is in pep, 22, 1978. 
custody. 

2. Actions for misdemeanor, when the defendant is in 
custody. 

8. Indictments for felony, when the defendant is on 
bail. 

‘ 4. Actions for misdemeanor, when the defendant is on 
bail. 
§ 5002. s 222. After his plea the defendant is entitled Defendant en- 


to at least two days to prepare for trial. days to pre- 
pare for trial. 


Cuaprer VIII. 


POSTPONEMENT OF THE TRIAL, 


SECTION. 


5003 Postponement, when and how 
‘ordered. 


§ 5003. s 223. When an action is called for trial, or postponement 
at any time previous thereto, the court may, upon sufficient tracted?” 
cause shown by affidavit, direct the trial to be postponed to March 18, 1884. 


another day of the same or of the next term. 
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TLE Va 


COMMENCEMENT OF THE TRIAL 


Conduct of the jury after the cause is submitted to 


SECTION. 


Peremptory challenges, number 
OL. ; 

Challenge for cause, defined, 
kinds of. 

General cause of challenge. 

Particular causes of challenges. 


Challenge for implied bias, 
ground of. 
Exemption nota ground of chal- 


lenge. 

Cause of challenge, how stated. — 

Exceptions to challenge and de- 
nial thereof. ‘ 

Challenge, how tried. 

Juror challenged may be ex- 
amined as a witness. 

Other witnesses. Rules of evi- 
dence on trial of challenge. 

Challenge for implied bias, how 
determined. 

Challenges, first by the defend- 
ant and then by the people. 

Challenges for cause, order of 
taking. 

Peremptory challenges may be 
taken after challenges for cause 


OF PROCEEDINGS AFTER THE 
AND BFFORE JUDGMENT. 
CHAPTER I, Challenging the jury. 
Cuarter II. The trial, 
CuarTer II, 
them. 
CuapTeR IV. The verdict. 
CHAPTER VV. Bills of exception. 
CuHaPpTER VI. New trials. 
Cuarrer VII. Arrest of judgment. 
Cuaprer I. 
CHALLENGING THE JURY. 

SECTION. 

5004 Definition and division of chal— 5018 
lenges. 

5005 Defendants cannot sever in 5019 
challenges. 

5006 Panel defined. 5020 

5007 Challenge to the panel defined. 5021 

5008 Upon what founded 5022 

5009 When and how taken. 

5010 If the sufficiency of the challenge 5023 
be denied, adverse party may 
except. Exception, how taken. 5024 

5011 If exception be overruled, court 5025 
may allow denial, ete ; 

5012 Denial of challenge, how made, 5026 
and trial thereof. Whom may 5027 
be examined on trial of chal- 
lenge. 5028 

5013 If challenge allowed, jury to be 

: discharged, if disallowed, to be 5029 
impaneled 

5014 Defendant to be informed of his 5030 
right to challenge individual 
jurors. 5031 

5015 Kinds of challenges to individual 
jurors. 5032 

5016 Challenges, when taken. 

5017 Peremptory challenge, what and 


how taken. 


t 


are exhausted. 


4 
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§ 5004, s 224. A challenge is an objection made to the Definition and 
trial jurors and is of two kinds: P challenges. 

1. To the panel. 

2. To an individual juror. 

§ 5005. s 225. When several defendants are tried vefendants 
together they cannot sever their challenges, but must join in challenges- 
therein. 

§ 5006. s 226. The panel is a list of jurors returned Panel defined. 
to serve at a particular court, or for the trial of a particular 
action. 

§ 5007. s 227. A challenge to the panel is an objection chatienge to 


i. 5 the panel de- 
made to all the jurors returned, and may be taken by either tinea. 


party. 
§ 5008. s 228. <A challenge to the panel can be founded upon what 
: . . founded. 
only on a material departure from the forms prescribed in 
respect to the drawing and return of the jury in civil actions, 
or on the intentional omission of the proper officer to summon 
one or more of the jurors drawn. 


§ 5009. s 229. A challenge to the panel must be taken when ana 
before a juror is sworn and must be in writing and must "?™ “**™ 
plainly and distinctly state the facts constituting the ground 
of challenge. 


§ 5010. s 230. If the sufficiency of the facts alleged as rr suticiency 

P ° of the chal- 
ground of the challenge is denied, the adverse party may ex- lenge be de- 
Mm = eo lg mled, adveraé 
cept [to] the challenge. The exception need not be in writ- party may ex- 
= % _ cept. xvep- 
ing, but must be entered on the minutes of the court, and paar oom 


thereupon the court must proceed to try the sufficiency of the 
challenge, assuming the facts alleged therein to be true. 
§ 5011. s 331. If, on the exception, the court finds the yf exception 


F ‘ wack ‘ 4 Z : b led, 
challenge sufficient, it may, if justice requires it, permit the court ma wa 


party excepting to withdraw his exception and to deny the rh Aihea, 
facts alleged in the challenge. If the exception is allowed, 
the court may, in like manner, permit an amendment to the 


challenge. 


§ 5012. s 232. If the challenge is denied, the denial pop, 99, 1978, 


may be oral and must be entered on the minutes of the court pen an 


and the court must proceed to try the question of fact, and m2d¢, and 


upon such trial the officers, whether judicial or ministerial, Whe may be 


i i al as any: trial of chal- 
whose irregularity is complained of, as well as any other per-{Uaiof chal 


son, may be examined to prove or disprove the facts alleged 
as the ground of the challenge. 
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If challenge § 5013. s 233. If, either upon exception to the chal- 
allowed, jury ; ‘ . 
to be dis lenge. or a denial of the facts, the challenge is allowed, the 


charged, if a id he . 
disallowed, toourt must discharge the jury, so far as the trial in question 


be impan 


= phd geen is concerned. If it is disallowed, the court must direct the 
March ; 
jury to be impaneled. 


Defendant to § 5014. s 234. Before a juror is called, the defendant 


be informed of 

lentein. Must be informed by the court, or under its direction, that if 

ahr he intends to challenge an individual juror, he must do so 
when the juror appears and before he is sworn. 

eas tad § 5015. 3 235. A challenge to an individual juror is 


vidual jurors. : 
= @ither: 


1. Peremptory; or, 
2. For cause. 
Lovie tg § 5016. s 236. It must be taken when the juror appears 
and before he is sworn to try the cause; but the court may 
for cause permit it to be taken after the juror is sworn and 


before the jury is completed. 


tet pe bd § 5017. s 237. A peremptory challenge can be taken 
yhat and’ ho fies 
taken. by either party and may be oral. It is an objection to a 


juror for which no reason need be given, but upon which the 


court must exclude him. 


Peremptory 
challenges, § 


challenges 5018. s 238. If the offence charged is punishable 
March 13, 1ss4, With death, the prosecution and the defence shall each be al- 
lowed fifteen peremptory challenges. On a trial for any 
other offence, the prosecution and the defence shall each be 


allowed three peremptory challenges. 


cag § 5019. s 239. A challenge for cause may be taken by 
Kiadsoft.  @ither party. It isan objection to a particular juror and is 


Feb. 22, 1878. either: 
1, General—That the juror is disqualified from serving 
inany case; or, é 
2. Particular—That he is disqualified from serving in 
the action on trial. 


ee ail § 5020. s 240. General causes of challenge are: 
eee ot etal: 1. A conviction for felony. 
enge. 


2. A want of any of the qualifications prescribed by 
law to render a person a competent juror. 

3. Unsoundness of mind, or such defect in the faculties 
of mind or organs of the body as render him ingepey of 
performing the duties of a juror. 

§ 5021. s 241. A particular cause of challenge i ig: 
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1. For such a bias, as when the existence of the facts Particular 
is ascertained, in judgment of law, disqualifies the juror, and '°"** 
which is known in this act as implied bias. 

2. For the existence of a state of mind on the part of 
the juror which leads to a just inference, in reference to the 
case that he will not act with entire impartiality, which is 
known in this act as actual bias. 

§ 5022. s 242. A challenge for implied bias may be {mpiedbias. 
taken for all or any of the following causes, and for ig ae 
other: 

1. Consanguinity or affinity within the fourth degree to 
the person alleged to be injured by the offence charged, or on 
whose complaint the prosecution was instituted, or to the de- 
fendant. 

2. Standing in the relation of guardian and ward, attor- 
ney and client, master and servant, or landlord and tenant, or 
being a member of the family of the defendant, or of the 
person alleged to be injured by the offence charged, or on 
whose complaint the prosecution was instituted, or in his em- 
ployment on wages. 

3. Being the party adverse to the defendant in a civil 
action, or having complaint against or being accused by him 
in a criminal prosecution. 

4. Having served on the grand jury which found the 
indictment, or on a coroner’s jury which inquired into the 
death of a person whose death is the subject of the indict- 
ment. . 

5. Having served on a trial jury which has tried another March 13, 1884. 
person for the offence charged. 

6. Having been one of a jury formerly sworn to try the Maren 18, 1884. 
same charge, and whose-verdict was set aside, or which was 
discharged without a verdict, after the case was submitted 
to it. . 

7. Having served as a juror in a civil action brought 
against the defendant for the act charged as an offence. 

8. Having formed or expressed an unqualified opinion 
or belief that the prisoner is guilty or not guilty of the offence 
charged. 

9. If the offence charged be punishable with death, the 
entertaining of such conscientious opinions as would pre- 


Feb, 22, 1878. 


clude his finding the defendant guilty, in which case he 


must neither be permitted nor compelled to serve as a juror. 
2x . 
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Ey tion 9° ee / . : : < A 
ai oted tie § 5023. s 243. An exemption from service on a jury is 


schallenge. not a cause of challenge but the privilege of the person ex- 


empted. 
Causes of chal- § 5024. s 244. Ina challenge for implied bias, one or 
stated. more of the causes stated in section 242 must be alleged. In 


March 13, 1884. ‘ : 
a challenge for actual bias, the cause stated in the second sub- 


division of section 241 must be alleged; but no person shall 
be disqualified as a juror by reason of having formed or ex- 
pressed an opinion upon the matter or cause to be submit- 
ted to such jury, founded upon public rumor, statements in 
public journals, or common notoriety; Provided, It appear 
to the court, upon his declaration, under oath or otherwise, 
that he can and will, notwithstanding such an opinion, act im- 
partially and fairly upon the matters submitted to him. The 
challenge may be oral, but must be entered in the minutes of 
the court or of the phonographic reporter. 


Exceptions to, § 5025. s 245. The adverse party may except to the 
challenge, an 
denial thereof. challenge in the same manner as to a challenge to the panel, 


mabe 1 and the same proceedings must be had thereon as are pre- 
scribed in section 230, except that if the exception be allowed 
the juror must be excluded. The adverse party may also or- 
ally deny the facts alleged as the ground of challenge. 

Challenge how § 5026. s 246. If the facts are denied, the challenge 

March 13, 1884. must be tried. » 

Feb. 22, 1878. § 5027. s 249. Upon the trial of a challenge to an indi- 


Jeuced may be Vidual juror, the juror challenged may be examined as a wit- 

examined as a 

witness, ness to prove or disprove the challenge, and must answer 
every question pertinent to the inquiry. 


ricer ike § 5028. s 250. Other witnesses may also be examined 


‘Galee ot on either side, and the rules of eyidence applicable to the 


rid 2 P og 3 
{ial of chal. trial of other issues govern the admission or exclusion of 


a evidence on the trial of the challenge. 


Ohaltenge for § 5029. s 251. The court must allow or disallow the 


i lied bias, : ae A 2 
how deter Challenge, and its decision must be entered in the minutes of 


mined. 
March 13, 1884. the court. 


’ Challenge, § 5030. s 254. All challenges to an individual juror, 


eth Band gh except peremptory, must be taken, first by the defendant, and 


people. oer then by the people, and each party must exhaust all his chal- 
lenges before the other begins. 
Ghntonte for § 5031. s 255. The challenges of either party for cause 


faking need not all be taken at once, but they must be taken sepa- 
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rately, in the following order, including in each challenge all 
the causes of challenge belonging to the same class: 

1. Tothe panel. 

2. To an individual juror, for a general disqualification. 

3. To an individual juror, for an implied bias. 

4. To an individual juror, for an actual bias. 

§ 5082. s 256. If all challenges on both sides are disal- peremptory 
lowed, either party, first the people and then the defendant, may ‘be taken 
may take a peremptory challenge, unless the parties’ peremp- lenges for 


cause are ex 
tory challenges are exhausted. saber 


CuHaprer II. 


THE TRIAL, 


: 

5 | 
“I 
= 
| 


SECTION. 


5083 Order of trial. 

5034 When order of trial may be de- 
parted from. 

5035 Number of counsel who 
argue the case to the jury. 

5036 Defendant presumed innocent 
until contrary is proven. 
Reasonable doubt. 

5037 When reasonable doubt as to 
degree, he can only be convict- 
ed of lowest. 

5038 Separate trials. 

5089 Discharging one of several de- 
fendants, before verdict, to be 
a witness. 

5040 Same. 

5041 Effect of such discharge. 

5042 The rules of evidence in civil 
actions applicable to criminal 
cases except, etc. 

5043 Evidence on trial for conspiracy. 

5044 When the burden of proof shifts 
in trial for murder. 

5045 Evidence upon trial for forging 
bank bills, etc. Experts. 

5046 Evidence upon trial for abortion 
and seduction. 

5047 Evidence on trial for selling, etc. 
lottery tickets. 

5048 Evidence of false pretenses. 

6049 Conviction cannot be had on 
uncorroborated testimony of 
accomplice. 


may 


§ 5033. s 257. The jury having been impaneled and web. 22, 1878, 


Order of trial, 


SECTION. 

5050 Proceedings when evidence 
shows higher offence shan that 
charged. 

5051 Court may discharge jury when 
it has not jurisdiction, ete. 

5052 Proceedings when jury dis- 
charged for want of jurisdic— 
tion of offence committed out 
of the ‘Territory. 

5053 View of premises, when ordered, 
and how conducted. 

5054 Jurors may be permitted to sep- 
arate during trial. If kept to- 
gether, oath of officer. 

5055 Jury, at each adjournment, must 
be admonished, etc. 

5056 Proceedings when juror becomes 

unable to perform his duties. 

Jourt to decide all questions of 

law arising during trial. 

5058 On trial for libel jury to deter- 
mine law and fact. 

5059 In all other cases court to decide 
questions of law. 

5060 Charging the jury. 

5061 Jury may decide in court or re- 
tire in custody of officer, Oath 
of officer. 

5062 When defendant on bail appears 
for trial he may be committed. 

5068 If prosecuting attorney fails to 

* attend, court must appoint sub- 
stitute. 


sworn, the trial must proceed in the following order: 
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When order 
of trial may be 
departed from, 


Number of 
counsel who 
may argue the 
case of the 
jury. 


Defendant 
presumed in- 
nocent until 
the contrary is 
roven 
easonable 
doubt. 


When reason- 
able doubt as 
to degree, he 
can only be 
convicted of 
lowest. 
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1. If the indictment is for felony, the clerk must read 
it and state the plea of the defendant tothe jury. In all other 
cases this formality may be dispensed with. 

2. The prosecuting attorney or other counsel for the 
people must open the cause and offer the evidence in support 
of the indictment. 

3. The defendant or his counsel may then open the de- 
fence, and offer his evidence in support thereof. 

4. The parties may then respectively offer rebutting 
testimony only, unless the court for good reason, in further- 
ance of justice, permit them to offer evidence upon their orig- 
inal case. 

5. When the evidence is concluded, unless the case is 
submitted to the jury on either sidé, or on both sides without 
argument, the prosecuting attorney or other counsel for the 
people must open, and the prosecuting attorney may conclude 
the argument. 

6. The judge may then charge the jury, and must do so 
on any points pertinent to the issue if requested by either 
party; and he may state the testimony and declare the law; 
and in each case he shall inform the jury that they are the 
sole judges of the credibility of the witnesses, of the weight - 
of the evidence, and of the facts. If the charge be not given 
in writing, it must be taken down by the phonographie re- 
porter. 

§ 5034, 8 258. When the state of the pleadings re- 
quires it, or in any other case, for good reasons, and in the 
sound discretion of the court, the order of argument pre- 
scribed in the last section may be departed from. 

§ 5035. s 259. If the indictment is for an offence pun- 
ishable with death, two counsel on each side may argue the 
cause to the jury. If it is for any other offence, the court 
may, in its discretion, restrict the argument to one counsel 
on each side. 

§ 5036. s 260. A defendant in a criminal action is pre- 
sumed to be innocent, until the contrary is proved, and in 
case of a reasonable doubt whether his guilt is satisfactorily 
shown, he is entitled to an acquittal. 

§ 5037. s 261. When it appears that the defendant has 
committed a public offence, and there is reasonable ground of 
doubt in which of two or more degrees he is guilty, he can 
be convicted of the lowest of such degrees only. _ 
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§ 5038. s 262. When two or more defendants are Separate trials 
» jointly indicted for a felony, any defendant requiring it must 
be tried separately; in other cases the defendant jointly in- 
dicted may be tried separately or jointly, in the discretion of 
the court. 
§ 5039.. s 263. When two or more persons are included Discharging 


: ° ° > i one of several 
in the same indictment, the court may, at any time before the defendants, 


defendants have gone into their defense, on the application of tobe a witness 
the prosecuting attorney, direct any defendant to be dis- 
charged from the indictment, that he may be a witness for the 
people. 
§ 5040. s 264. When two or more persons are included Same. 
in the same indictment, and the court is jof the opinion that 
in regard to a particular defendant there is not sufficient evi- 
dence to put him on his defense, it must order him to be dis- 
charged from the indictment before the evidence is closed, 
that he may be a witness for his co-defendant. 
§ 5041. s 265. The order mentioned in the last two sec- Eftect of such 
tions is an acquittal of the defendant discharged, and is a bar saa 
to another prosecution for the same offence. 
§ 5042.%s 266. The rules of evidenceJin civil actions Rules of eyi- 


: Pe : . , dence in civil, 
are applicable also to criminal actions, except as otherwise applicable to 


criminal cases, 
provided in this act. except, etc. 

§ 5043. s 267. Upon a trial for conspiracy, in a case Evidence on 
where an overt act is necessary to constitute the offence, the spiracy. 
defendant cannot be convicted unless one or more overt act 
[acts] are expressly ‘alleged in the indictment, nor unless one 
of the acts alleged is proved; but other overt acts not alleged 
in the indictment may be given in evidence. 

§ 5044. s 268. Upona trial for murder, the commis- when the 


. ape . burden of 
sion of the homicide by the defendant being proved, the bur- proof shifts in 


den of proving circumstances of mitigation, or that justify danse ek 
or excuse it, devolves upon him, unless the proof on the part 
of the prosecutions tends to show that the crime committed 
only amounts to manslaughter, or that the defendant was jus- 
tifiable or excusable. 
§ 5045. s 269. Upon a trial for forging any bill or nyidence upon 


: 4 ‘ i trial for forg- 
note, purporting to be the bill or note of an incorporated ing bank bills, 
C. 


. 3 t 
company or bank, or for passing, or attempting to pass, or. 
having in possession with intent to pass, any such forged bill 
or note, it is not necessary to prove the incorporation of such 


bank or company by the charter or act of incorporation, but 
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Experts. 


Evidence upon 
trial for abor- 
tion and se- 
duction. 


Evidence on 
trial for sell- 
ing, etc., 
lottery tickets, 


Evidence of 
false pretenses 


Conviction 

cannot be had 
on uncorrobor- 
ated testimony 
of accomplice. 
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it may be proved by general reputation; and persons of skill 
are competent witnesses to prove that such bill or note is 
forged or counterfeited. - 

§ 5046. s 270. Upon a trial for procuring or attempt- 
ing to procure an abortion, or aiding or assisting therein, or 
for inveigling, enticing, or taking away any female of previ- 
ous chaste character, for the purpose of prostitution, or aid- 
ing or assisting therein, the defendant cannot be convicted 
upon the testimony of the woman upon or with whom the of- 
fence was committed, unless she is corroborated by other evi- 
dence. 

§ 5047. s 271. Upon a trial for violation of any of 
the provisions of section 1990 to section 2005, both inelu- 
sive, of the Compiled Laws of Utah, it isnot necessary to prove 
the existence of any lottery in which any lottery ticket pur- 
ports to have been issued, or to prove the actual signing of 
any such ticket or share, or pretended ticket or share of any 
pretended lottery, nor that any lottery ticket, share, or inter- 
est was signed or issued by the authority of any manager, or 
of any person assuming to have authority as manager; but in 
all cases proof of the sale, furnishing, bartering or procuring 
of any ticket, share, or interest therein, or of any instrument 
purporting to be a ticket or part or share of any such ticket, 
is evidence that such share or interest was signed and eed 
according to the purport thereof. 

§ 5048. s 272. Upona trial for having, with an intent 
to cheat or defraud another designedly, by any false pre- 
tense, obtained the signature of any person to a written in- 
strument, or having obtained from any person any money, 
personal property or valuable thing, the defendant cannot be 
convicted if the false pretense was expressed in language, 
unaccompanied by a false token or writing, unless the pre- 
tense or some note or memorandum thereof be in writing, 
subscribed by or in the handwriting of the defendant, or un- 
less the pretense be proven by the testimony of two witnesses 
or that of one witness and corroborating circumstances; but 
this section shall not apply to a prosecution for falsely re- 
presenting or personating another, and, in such assumed 
character, marrying or receiving any money or property. 

§ 5049. s 273. <A conviction cannot be had on the 
testimony of an accomplice, unless he is corroborated by 
other evidence, which in itself and without the aid of the tes 
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timony of the accomplice, tends to connect the defendant 
with the commission of the offence; and the corroboration is 
not sufficient if it merely shows the commission of the of- 
fence or the circumstances thereof. 
§ 5050. s 274. If it appears by the testimony that the Proceedings 


when evidence 


‘ i. “ ° ™ . shows higher 
facts proved constitute an offence of a higher nature thin S)Ws highe 


that charged in the indictment, the court may direct the jury ‘"**°h"se* 
to be discharged and all proceedings on the indictment to be 
suspended and may order the defendant to be committed or 
continued on, or admitted to bail to answer any indictment 

which may be found against him for a higher offence. If an 
indictment for the higher offence is found by a grand jury 
impaneled at the same or the next term thereafter, he must 

be tried thereon, and a plea of former acquittal to such last 

found indictment is not sustained by the fact of the discharge 

of the jury on the first indictment. 


§ 5051. s 275. The court may direct the jury to be dis- Court may dis 
J charge when it 


has not juris- 


charged where it appears that it has no jurisdiction of the of-has,net Jun 
fence, or that the facts charged in the indictment do not con- 
stitute an offence punishable by law. 


§ 5052. s 276. If the jury is discharged because the Proceedings 
when jury dis- 


court has not jurisdiction of the offence charged in the indict- charged lo 
S want of juris- 


ment and it appears that it was committed out of the juris- diction of of. 
fence com- 


eth is Terri . > F : ischar mitted out of 
diction of this Territory, the defendant must be discharged. ya niery, 


§ 5053. s 277. When, in the opinion of the court, it is view of prem- 
ises, when 


proper that the jury should view the place in which the ordered, and 
offence is charged to have been committed, or in which any ducted. 
other material fact occurred, it may order the jury to be con- 

ducted in a body, in the custody of the officer, to the place 

which must be shown to them by a person appointed by the 

court for that purpose; and the officer must be sworn to suf- 

fer no person to speak or communicate with the jury, nor do 

so himself on any subject Connected with the trial and to re- 

turn them into court without unnecessary delay, or at a 

specified time. 


9 jurors . . , j Jurors may be 
§ 5054. s 278. The jurors sworn to try an indictment Juror may! 


may, at any time before the submission of the cause to the f2renite a 


jury, in the discretion of the court, be permitted to separate 
or be kept in charge of a proper officer. The officer must be pt Sip ie 
sworn to keep the jurors together until the next meeting of of oicer. 
the court, to suffer no person to speak to them or com- 
municate with them, nor to do so himself, on any subject 

e 
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Jury, at each 
adjournment 
must be ad 
monished, ete. 


Proceedings 
when juror be 
comes unable 
to perform 

his duties. 


Feb. 22, 1878. 


Court to de 
cide all ques- 
tions of law 


On trial for 
libel, jury to 
determine law 
and fact. 


In all other 
cases court to 
decide ques- 
tions of law. 


March 13, 1884. 


Charging the 
jury. 
Feb. 22, 1878. 


Jury may de- 
cide in court, 
or retire in 
charge of offi- 
cer. Oath of 
officer, 
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connected with the trial, and to return them into court at the 
next meeting thereof. . 

§ 5055. s 279. The jury must also at each adjournment 
of the court, whether permitted to separate or kept in charge — 
of officer, be admonished by the court that it is their duty not 
to*converse among themselves or with any one else on any 
subject connected with the trial, or to form or express any 
opinion thereon until the cause is finally submitted to them. 

§ 5056. s 280. If, before the conclusion of the trial, a 
juror becomes sick, so as to be unable to perform his duty, 
the court may order him to be discharged. In that case a new 
juror may be sworn and the trial begin anew, or the jury may 
be discharged and a new jury then or afterwards impaneled. 

§ 5057. s 281. The court must decide all questions of 
law which arise in the course of a trial. 

§ 5058. s 282. On the trial of an indictment for’ libel, 
the jury have the right to determine the law and the fact. 

§ 5059. s 283. On a trial for any other offence than 
libel, questions of law are to be decided by the court, qaes- 
tions of fact by the jury; and, although the jury have the 
power to find a general verdict, which includes questions of 
law us well as of fact, they are bound, nevertheless, to re- 
ceive as law what is laid down as such by the court. 

§ 5060. s 284. In charging the jury, the court must 
state to them all matters of law necessary for their informa- 
tion. Either party may present to the court any written 
charge and request that it be given. If the court *thinks it 
correct and pertinent, it must be given; if not, it must be re- 
fused. Upon each charge presented and given or refused, 
the court must endorse and sign its decision. If part be 
given and part refused, the court must distinguish, showing 
by the indorsement what part of the charge was given and 
what part refused. : 

§ 5061. s 285. After hearing the charge the jury may 
either decide in court or may retire for deliberation. If they 
do not agree without retiring, an officer must be sworn to 
keep them together in some private and convenient place, and 
not permit any person to speak to or communicate with them, 
nor to do so himself, unless by order of the court, or to ask 
them whether they have agreed upon a verdict, and to return 
them into court when they have so agreed, or when ordered 
by the court. - Ye 

° 
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5062. s 286. Whena defendant who has given bail When defena- 
oS ant on bail ap- 


appears for trial, the court may, in its discretion, at any time pears for trial, 
after his appearance for trial, order him to be committed to committed. 
the custody of the proper officer, to abide the judgment or 
further order of the court, and he must be committed and 
held in custody accordingly. 

§ 5063. s 287. If the prosecuting attorney fails to at-1r prosecuting 


attorney fails 


tend at the trial, the court must appoint some attorney-at-law to attend, 
a court mus 


to perform the duties of the prosecuting attorney on such appoint sub- 
trial. 


CHAPTER III. 


CONDUCT OF THE JURY AFTER THE CAUSE IS SUBMITTED TO THEM. 


SECTION. SECTION. 
5064 Accommodations for the jury 5069 When jury discharged or pre- 
when kept together. vented from giving a verdict, 
5065 What papers jury may take with cause to be again tried. 
them. 5070 Court may adjourn during the 
5066 After retirement, may return in- absence of the jury, but deemed 
to court for information, open for all purposes connected 
5067 If, after retirement, juror be- with cause. 
comes sick, etc, jury may be 5071 Final adjournment discharges 
discharged. jury. 


5068 Jury not to be discharged for 
any other cause, unless there is 
no reasonable probability of 
their agreeing. 


§ 5064. s 288. While the juryare kept together, either accommoda- 
during the progress of the trial or after their retirement for jury when 
deliberation they must be provided by the proper officer, with Biere 
suitable and sufficient food and lodging. 

§ 5065. s 289. Upon retiring for deliberation, the jury Poiana 
may take with them all papers (except depositions) which take with " ~ 
have been received as evidence in the cause, or copies of such 
public records or private documents given in evidence 
as ought not, in the opinion of the court to be taken from 
the person haying them in possession. They may also take 


with them the written instructions given, and notes of the 
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testimony or other proceedings on the trial, taken by them- 
selves or any of them, but none taken by any other person. 
Datetaey an § 5066. s 290. After the jury have retired for deliber- 


t t t : : . ° 
forinforma. ation, if there is any disagreement between them as, to the 


oe testimony, or if they desire to be informed on any point of 
law arising in the cause, they must require the officer to con- 
duct them into court. Upon being brought into court, the 
information required must be given in the presence of, or af- 
ter notice to, the prosecuting attorney and the defendant or 
his counsel. 


If after retire- § 5067. 3 291. If, after the retirement of the jury, one 
ment, juror ? 


becomessick, of them be taken so sick as to prevent the continuance of his 
be discharged duty, or any other accident or cause occur to prevent their 
being kept for deliberation, the jury may be discharged. 


Jury not to be § 5068. s 292. Except as provided in the last section, 
discharged for 


anyother = the jury cannot be discharged after the cause is submitted to 
cause, unless “ 5S 


sonable rob poe iat have See upon their verdict — rendered 

Gletag pen court, unless by consent of both parties, entered 
upon the minutes; or, unless, at the expiration of such time 
as the court may deem proper, it satisfactorily appears that 
there is no reasonable probability that the jury can agree. 

Bees se § 5069. s 293. In all cases where a jury are discharged 


charged or » prey ivl ic ‘ i 
argon; §=—«OF:~prev ented from giving a verdict by reason of an accident 
vordice canes or Other cause, except where the defendant is discharged 


tied “"" from the indictment during the progress of the trial or after 


the cause is submitted to them, the cause may be again tried 
at the same or another term. 


Journ during | a hoe 294. W hile ny jury a were Ses, 
the jury, bat may adjourn from time to time, as to other business, ub it 
forallpur. must nevertheless be open for every purpose connected with 
heeted with the cause submitted to the jury, until a verdict is rendered or 


spe the jury discharged. 
ment dis- 


charges jury. Charges the jury. 
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Cuarprer LV. 


THE VERDICT, 


SECTION. SECTION. 

5072 Return of jury. 5079 Reconsideration of verdict, when 
5073 Appearance of defendant. it may be directed by the court. 
5074 Manner of taking verdict. 5080 Informal verdict, when judg- 
5075 Verdict, form of. ment may be given on. 


5076 Degree of crime, jury to find. 5081 Polling the jury. 
5077 Jury may convict of lesser of- 5082 Recording the verdict. 

fence, or of attempt. 5083 Defendant when to be discharged 
5078 Verdict as to some defendants 5084 When to be detained. 

and another trial as to others. 

§ 5072. s 296. When the jury have agreed upon their Return of 
verdict they must be conducted into court by the officer having” 
them in charge. Their names must then be called, and if all 
do not appear, the rest must be discharged without giving 
their verdict. In that case the action may be again tried at 
the same or another term. 

§ 5073. s 297. If indicted for felony, the defendant Appearance of 
must before the verdict is received, appear in person. If for 
a misdemeanor, the verdict may be rendered in his absence. 

§ 5074. s 298. When the jury appear they must be manner of 
asked by the court or clerk whether they have agreed upon rae 52 
their verdict, and if the foreman answers in the aflirmative, 
they must, on being required, declare the same. 

§ 5075. 3 299. <A verdict upon a plea of not guilty is Verdict, form 
either ‘‘guilty’’ or ‘‘not guilty,’’ which imports a conviction 
or acquittal of the offence charged in the indictment. Upon 
x plea of a former conviction or acquittal of the same offence, 
it is either ‘‘for the people’’ or ‘‘for the defendant.’’ 

§ 5076. s 800. Whenever a crime is distinguished into ene, sary 
degrees, the jury, if they convict the aetadant: must find nd 
the degree of the crime of which he is guilty. 

§ 5077. s 801. They [The] jury may find the defend- Jury may con. 


vict of lesser 


ant: guilty of any offence, the commission of which is neces- offence, or of 
attempt. 


sarily included in that with which he is charged in the indict- 
ment, or of an attempt to commit the offence. 


§ 5078. s 302. On an indictment against several, if thee Vordih aa he 
some defend- 
jury cannot agree upon a verdict as to all, they may render aants and an. 
other trial as 
verdict as to those in regard to whom they do agree, on which to others. 


Reconsider- 
ation of ver- 
dict, when it 
may be direct- 
ed by the 
court. 


Informal ver 

dict, when 

pment may 
e given on, 


peree the 
jury 


Recording the 
verdict. 


Defendant, 
when to be 
discharged, 


When to be 
detained. 
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a judgment must be entered accordingly, and the case as to 
the others may be tried by another jury. 

§ 5079. s 303. When there is a verdict of conviction, 
in which it appears to the court that the jury have mistaken 
the law, the court may explain the reason for that opinion 
and direct the jury to reconsider their verdict, and if, after 
the reconsideration, they return the same verdict, it must be 
entered; but when there is a verdict of acquittal, the court 
cannot require the jury to reconsider it. If the jury render 
an informal verdict the court may direct them to reconsider 
it, and it cannot be recorded until it is rendered in some form 
from which it can be clearly understood what the intent of 
the jury is. 

§ 5080, s 804. If the jury persist in finding an informal 
verdict, from which, however, it can be clearly understood 
that their intention is to find in favor of the defendant upon 
the issue, it must be entered in the terms in which it is found, 
and the court must give judgment of acquittal. But no judg- 
ment of conviction can be given unless the jury expressly find 
against the defendant upon the issue. 

§ 5081. s 805. When a verdict is rendered and before 
it is recorded, the jury may be polled, at the request of either 
party, in which case they must be severally asked whether it 
is their verdict, and if any one answer in the negative, the 
jury must be sent out for further deliberation. 

§ 5082. s 306. When the verdict givenis such as the court 
may receive, the clerk must immediately record it in full upon 
the minutes, read it to the jury, and inquire of them whether 
it is their verdict. If any juror disagree, the fact must be 
entered upon the minutes and the jury again sent out; but if 
no disagreement is expressed, the verdict is complete, and the 
jury must be discharged from the case. 

§ 5083. s 307. If judgment of acquittal is given on a 
verdict, and the defendant is not detained for any other legal 
cause, he must be discharged as soon as the judgment is 
given. : 
§ 5084. s 308. Ifa verdict is rendered against the de- 
fendant, he must be remanded, if in custody, or if on bail, he 


_Imay be committed to the proper officer to await the judgment 


of the court upon the verdict. When committed his bail is 


exonerated, or if money is deposited instead of bail, it must 
be refunded to the defendant. 
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CHAPTER VY. 


BILLS OF EXCEPTION. 


SECTION. SECTION, 
5085 Exception; in what cases may be 5089 Exceptions in two _ preceding 
taken, sections, how and when settled 
5086 When to be settled, signed and and filed. 
filed. 5090 Bill of exceptions, must contain 
5087 Exceptions after trial, which what. 
may be taken by either party. 5091 Written charges need not be ex- 
5088 Exceptions which may. be taken cepted to. 


by defendant. 


§ 5085. s 809. On the trial of an indictment, excep- Feb. 22, 1878. 

tions may be taken by the defendant to a decision of the court whatoases” 
. ‘ . may be taken. 
upon a matter of law, in any of the following cases: 

1. In disallowing a challenge to the panel of the jury, maren 1, 1884. 
or to an individual juror, for implied bias. 

2. In admitting or rejecting testimony on the trial of a grep, 2, 1878, 
challenge to a juror for actual bias. 

3. In admitting or rejecting witnesses or testimony, or 
in deciding any question of law not a matter of discretion, or 
in charging or instructing the jury upon the law on the trial 
of the issue. 

§ 5086. s 310. When the party desires to have the ex- nxceptions, 
ceptions taken at the trial, settled in a bill of exceptions, the reitied, signed 
draft of the bill must be prepared by him and presented, upon Mareh 13, 1884, 
notice of at least ten days to the prosecuting attorney, to the 
judge for settlement, within fifteen days after judgment has 
been rendered against him, unless further time is granted 
by the judge, or by a justice of the supreme court, or within 
that period the draft must be delivered to the clerk of the 
court for the judge. When received by the clerk he must de- 
liver it to the judge, or transmit it to him at the earliest 
period practicable. When settled, the bill must be signed by 
the judge, and filed with the clerk of the court. 

§ 5087. s 311. Exceptions may be taken by either rxceptions 


ss . after trial,. 
party to a decision of the court or judge upon a matter of which may be 


taken by 
law: either party. 
1. In granting or refusing a motion in arrest of judg- 


ment. 
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2. In granting or refusing a motion for a new trial. 
3. In making, or refusing to make, an order after judg- 
ment, affecting the substantial rights of the parties. 
Receptions ts § 5088. 8 312. Exceptions may be taken by the defend- 
taken by de- ant to a decision of the court upon a matter of law: 
1. In refusing to grant a motion for a change of the 
place of trial. 
2. In refusing to postpone the trial on motion of the 
defendant. : 
Feb. 22, 1878. § 5089. s 313. <A bill containing the exceptions men- 


Exceptions in 


two preeed- tioned in the last two sections must be settled by the judge, 


how and when and filed with the clerk of the court within ten days after ‘the 


settled and 


filled. making of the order or ruling complained of. 

Bill of excep § 5090. s 314. A bill of exceptions must contain so 
10n8 must con- 

tainwhat. much of the evidence only as is necessary to present the 


March 13, 1884. ‘ . ° 
questions of law upon which the exceptions were taken; 


and the judge must upon the settlement of the-bill, whether 
agreed to by the parties or not, strike out all other matters 
contained therein. 

Written § 5091. 3315. When written charges have been pre- 


charges need ; F ° 
not be except- sented, given or refused, the questions presented in such 


Feb. ©, is7z, Charges need not be excepted to or embodied in a bill of ex- 
ceptions, but the written charges or the report, with the en- 
dorsements showing the action of the court, form part of the 
record, and any error in the decision of the court thereon may 
be taken advantage of on appeal, in like manner as if pre- 
sented in a bill of exceptions. 


CHAPTER VI. 


THE TRIALS. 


SECTION. SECTION. 
5092 New trial defined. 5094 New trial, when it may be 
5093 Its effect. granted, é 
5095 Application for, when to be made 
Feb. 22, 1878, § 5092. s 316. <A new trial is a re-examination of the 
fied. “® issue in the same court before another jury, after a verdict 


has been given. 


- 
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§ 5093. s 317. The granting of a new trial places the ie - 
parties in the same position as if no trial had been had. All 
the testimony must be produced anew, and the former verdict 
cannot be used or referred to either in evidence or in argu- 
ment, or be pleaded in the bar of any conviction which might 
have been had under the indictment. 

§ 5094. s 318. When a verdict has been rendered New trial, 
against the defendant, the court may, upon his application, be granted.” 
grant a new trial in the following cases only: 

1. When the trial has been had in his absence, if the in- 
dictment is for a felony. 

2. When the jury has received any evidence out of 
court, other than that resulting from a view of the premises. 

3. When the jury has separated without leave of the 
court, after retiring to deliberate upon their verdict, or been 
guilty of any misconduct by which a fair and due considera- 
tion of the case may have been prevented. 

4. When the verdict has been decided by lot, or by any 
means other than a fair expression of opinion on the part of 
all the jurors. 

5. When the court has misdirected the jury in a matter 
of (law, or has erred in the decision of any question.of law 
arising during the course of the trial. 

6. When the verdict is contrary to law or evidence. 

7 When new evidence is discovered, material to the 
defendant and which he could not, with reasonable diligence, 
have discovered and produced at the trial. 

When a motion for a new trial is made upon the ground 
of newly discovered evidence, the defendant must produce at 
the hearing, in/support thereof, the affidavits of the witnesses 
by whom such evidence is expected to be given, and if time 
is required by the defendant to procure such affidavits, the 
court may postpone the hearing of the motion for such 
length of time as, under all the circumstances of the case, 
may seem reasonable. 

§ 5095. s 3819. The application for a new trial must be application 


j for, when t 
made before judgment. for, when to 
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Motion in ar- 


rest of judg- 


ment defined. 


Upon what 
defects 
founded and 
when made. 


Court may ar- 
rest judgment 


without mo- 
tion. 


Arresting 
judgment, 
effect of. 
Defendant, 
when to be 
held. 


When dis- 
charged. 
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Cuapter VII. 


ARREST OF JUDGMENT. 


SECTION, SECTION. 

5096 Motion in arrest for judgment 5098 Arresting judgment; effect of. 
detined. Upon what defects 5099 Defendant, when to be held; 
founded, and when made. when discharged. 

5097 Court may arrest judgment with- 
out motion. 


§ 5096. s 320. A motion in arrest of judgment is an 
application on the part of the defendant that no judgment be 
rendered on a plea or verdict of guilty, or on a verdict against 
the defendant, on a plea of a former conviction or acquittal. 
It may be founded on any of the defects in the indictment 
mentioned in section 192, unless the objection to the indict- 
ment has been waived by a failure to demur, and must be 
made before or at the time the defendant is called for judg-» 
ment. 

§ 5097. s 321. The court may also, on its own view of 
any of these defects, arrest the judgment without motion. 

§ 5098. s 322. The effect of allowing a motion in 
arrest of judgment is to place the defendant in the same sit- 
uation in which he was before the indictment was found. 

§ 5099. s 823. If, from the evidence on the trial, there 
is reason to believe the defendant guilty, and a new indict- 
ment can be framed upon which he may be convicted, the 
court may order him to be re-committed to the proper officer 
or admitted to bail anew, to answer the new indictment. If 
the evidence shows him guilty of another offence, he must be 
committed or held thereon, and in neither case shall the ver- 
dict be a bar to another prosecution or indictment. But if 
no evidence appears sufficient to charge him with any offence, 
he must, if in custody, be discharged; or if admitted to bail, 
his bail is exonerated; or if money has been deposited instead 
of bail, it must be refunded to the defendant; and the arrest 
of judgment shall operate as an acquittal of the charge upon 
which the indictment was founded. ' 
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5 ie gt OB Sk a 
OF JUDGMENT AND EXECUTION. 


Cuaprer I, The judgment. 
CuapTeER II, The execution. 


CHAPTER I. 
THE JUDGMENT. 


SECTION, 
5109 What cause may be 


SECTION. 


5100 Appointing time for judgment. shown 


5101 Upon plea of guilty, court must 
determine degree. 

5102 Presence of defendant. 

5103 Defendant “when on bail, how 
brought before the court. 
Bench warrant. 

5104 Bench warrant, who may issue 
and when. 

6105 Bench warrant, form of. 

5106 Bench warrant, how served. 

5107 Arrest of defendant, 


against judgment, 

5110 If no cause shown, judgment to 
be pronounced. 

5111 Court may summarily inquire in— 
to circumstances, in aggrava— 
tion or mitigation of the offence 

5112 Proof of fact, etc., in mitigation, 
how made. 

5113 Duration of imprisonment on 
judgment to pay a fine. 

5114 Judgment to pay a fine consti- 


tutes a lien. 
5115 Entry of judgment and judgment 
roll. 


5108 Arraignment of defendant for 
judgment. 


§ 5100. s 324. After a plea or verdict of guilty, OF Aree 
after a verdict against the defendant, on a plea of a former ™e* 
conviction or acquittal, if the judgment is not arrested ora 
new trial granted, the court must appoint a time for pro- 
nouncing judgment, which must be at least two days after the 
verdict, if the court intend to remain in session so long; or 
if not, as remote a time as can reasonably be allowed. But 
in no case can the judgment be rendered in less than six 
hours after the verdict. 

§ 5101. s 325. Upona plea of guilty of a crime dis- Upon plea ot 
tinguished or divided into degrees, the court must, before must deter: 


; o £ mine degree. 
passing sentence, determine the degree. 
2Y 
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Presence of 
defendant. 


Defendant 
when on bail, 
how brought 
before the 
court, 


Bench warrant 


Bench war- 
rant, who may 
issue and 
when, 


Bench war 
rant, form of. 


Bench war- 
rant, how 
served. 


Arrest of de- 
fendant. 


Arraignment 
of defendant 
for judgment. 
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§ 5102. s 826. For the purpose of judgment, if the 
conviction is for felony, the defendant must be personally 
present; if for a misdemeanor, the judgment may be pro- 
nounced in his absence. 

§ 5108. s 327. If the defendant has been discharged 
on bail or has deposited money instead thereof, and does not 
appear for judgment when his personal appearance is neces- 
sary, the court, in addition to the forfeiture of the undertak- 
ing of bail, or of money deposited, may diréet the clerk to 
issue a bench warrant for his arrest. 

§ 5104. s 328. The clerk, on the appheation of the 
prosecuting attorney, may, at any time after the order, 
whether the court be sitting or not, issue a bench warrant 
into one or more counties. 

§ 5105. s 329. The bench warrant must be substantial- 
ly in the following form: | 
County of, 

The people of the Territory of Utah, to any sheriff, 
constable, marshal, or policeman in this Territory: 

A. B. having been, on the day of , A. D., eight- 
een hundred and duly convicted in the ——district court 
of the judicial district, of the crime of——, (designat- 
ing it generally,) you are therefore commanded forthwith to 
arrest the above named A. B. and bring him before that court 
for judgment; or if the court has adjourned for the term, 
that you deliver him into the custody of the United States 
marshal, or sheriff of the county of Given under my 
hand with the seal of said county affixed, this day of —— 
A. D., eighteen hundred and . 

By order of the court. 

[ Seal. ] E. F., Clerk. 

§ 5106. s 330. The bench warrant may be served in 
any county in the same manner as a warrant of arrest. 

§ 5107. s 331. Whether the bench warrant is served in 
the county in which it was issued or in another county, the 
officer must arrest the defendant, and bring him before the 
court, or commit him to the officer mentioned in the warrant, 
according to the command thereof. ; 

§ 5108. s 332. When the defendant appears for judg- 
ment he must be informed by the court, or by the clerk, un- 
der its direction, of the nature of the indictment and of his 
plea, and the verdict, if any, thereon, and must be. asked 


; 
: 
| 
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whether he has any legal cause to show why judgment should 
not be pronounced against him. 


§ 5109. s 333. He may show for cause against the what cause 
z may be shown 


judgment: against judg- 
1. That he is insane; and if, in the opinion of the 

court, there is reasonable ground for believing him to be in- 

sane, the question of insanity must be tried, as provided 

Chapter 6, Title 9. If, upon the trial of that question, the 

jury find that he is sane, judgment must be pronounced, but 

if they find him insane, he must be committed to a lunatic 

asylum until he becomes sane; and when notice is given of 

that fact, as provided in section 459, he must be brought be- 

fore the court for judgment. 


2. That he has good cause to offer, either in arrest of 
judgment or for a new trial; in which case the court may, in 
its discretion, order the judgment to be deferred, and proceed 
to decide upon the motion in arrest of judgment or for a new 
trial. 


§ 5110. s 334. If no sufficient cause is alleged or AP- If no cause 
pears to the court why judgment should not be pronounced, mart tea 


2 pronounced, 
it must thereupon be rendered. 


§.5111. s 335. After a plea or verdict of guilty, when gourt may 


a discretion is conferred upon the court as to the extent of Wie intwor 


4 A : > tances i 
the punishment, the court, upon the oral suggestion of either aggravation 


party that there are circumstances which may be properly of sali las 
taken into view, either in aggravation or mitigation of the ratte 
punishment, may, in its discretion, hear the same summarily, 

at a specified time, and upon such notice to the adverse party 


as it may direct. 


§ 5112. 3336. Thecircumstances must be presented by proot of tacts, 
the testimony of witnesses examined in open court, except {7 Wy 
that when a witness is so sick or infirm as to be unable to at-'™*** 
tend, his deposition may be taken by a magistrate of the 
county, out of court, upon such notice to the adverse party as 
thecourt may direct. No affidavit or testimony, or represent- 
ation of any kind, verbal or written, can be offered to or re- 
ceived by the court or a judge thereof, in aggravation or mit- 
igation of the punishment, except as provided in this and the 
preceding section. 

§ 5113. s 337. A judgment that the defendant pay a 


fine may also direct that he be imprisoned until the fine is 
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Deratien of satisfied, specifying the extent of the i 
anes gory cannot exceed one day for every one dollar o 
Judgment to § 5114. s 338. A judgment that t 
Salutes s lien. a fine constitutes a lien, in like manner> as 
money rendered in a civil action, 
Entry of judg: § 5115. s 339. When judgment 
judgment —_ rendered, the clerk must enter the same Uy 
‘ stating briefly the offence for which the convi 
and the fact of a prior conviction, (if on 
five days, annex together and file the foll 
constitute a record of action. 
1. A copy of the minutes of ac 1 
the defendant to the panel of the grand jur 


dividual grand juror, and the proceeding 


thereon. 
2. The indictment and a copy of the n 
plea or demurrer. r Kal 


3. <A copy of the minutes of a challe 
the panel of the trial jury or to an individi 
proceedings and decisions thereon. 


v 
4. A copy of the minutes of the tri: } 
5. A-copy of the minutes of the judg 
6. The bill of exceptions, if there be 
7 


The written charges asked of the ¢ 

if there be any. 
8. A copy of all charges given and “a “s 
thereon. 


SECTION. 

5116 Authority for the execution of a 5124 
judgment other than death, 

5117 If for fine alone, execution to 
issue as in civil cases, 5125 

5118 Judgment for fine and imprison 
ment, by whom and how exe- 5126 


THE EXECUTION, 


Cuarprer II, 


TIE EXECUTION, 


SECTION, 


If reason to suppose defendant 
insane, jury to inquire into it; 
how and by whom ordered, 
Prosecuting attorney, duty of, 
upon inguisition, 

Inquisition, how certified and 
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cuted. filed, 
5119 Judgment of imprisonment, how 5127 Proceedings upon finding of jury 
executed, 5128 When female under judgment of 


5120 Warrant of execution upon death is supposed to be preg- 
judgment of death, Time of nant; proceedings. 
execution, 5129 Proceedings upon the finding of 
5121 Judgment to trausmit statement the jury. 
of conviction and testimony to 5140 Proceedings when judgment of 
the Governor. death, remaining in force, has 
5122 Governor may require opinion of not been executed, 
justice of the supreme court, 5131 Punishment of death, how in- 
etc., thereon, flicted, 
5123 Judgment of death, when sus- 5132 Execution, where to take place 
pended. and who to be present, 
e 51438 Return upon death warrant, 


§ 5116. 8 340. When a judgment, other than death, ,stority tor 
the execution 


has been pronounced, a certified copy of the entry thereof ofa Sid¢ment 
upon the minutes must be forthwith furnished to the officer (Ui "” 
whose duty it is to execute the judgment, and no other warrant 

or authority is necessary to justify or require its execution, 

§ 5117. s 341. If the judgment is for a fine alone, . «. 
execution may be issued thereon as on a judgment in a civil #lone, excey 
action. as in ehvil 

-§ 5118, s 342. If the judgment is for imprisonment, 9.4 one of 

or a fine and imprisonment until it be paid, the defendant Spe are iw 
must forthwith be committed to the custody of the proper by whom ahd, 
officer, and by him detained until the judgment is complied 

with. 

§ 5119. 8 343. If the judgment is for imprisonment in jyagment of 
the penitentiary, the proper officer must, upon receipt of a ioh’eveduied, 
certified copy thereof, take and deliver the defendant to the 
warden of the penitentiary. He must also deliver to the 

warden the certified copy of the judgment and take from the 
a} warden a receipt for the defendant. 
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Warrant of § 5120. s 344. When judgment of death is rendered, a 


execution 


upon judg warrant, signed by the judge and attested by the clerk, under 


ment of 


cd exeot the seal of the court, must be drawn and delivered to the 
proper officer. It must state the conviction and judgment, 
and appoint a day on which the judgment is to be executed, 
which must not be less than thirty nor more than sixty days 
from the time of judgment. 


Judge to trans § 5121. s 345. The judge of a court at which a convic- 
it statement,. o . . : . . 
of conviction tion requiring judgment of death is had, must, immediately 


and testimony 


to Governor. after the conviction, transmit to the Governor, by mail or 
otherwise, a statement of the conviction and judgment and of 
the testimony given at the trial, 

Governor may § 5122. 5s 346. The Gevories may thereupon require 


opinion of the opinion of the justice of the supreme court, and of the 
justice «f su 


preme court, attorney-general, or any of them, upon the statement so 
etc., thereon. , aN tare ” 2 
furnished. 


Judgment of § 5123. s 347. No judge, court or officer, other than 


death, when a > ° 
suspended. the Governor, can suspend the execution of a judgment of 


death, except the proper officer, as provided in the six suc- 
ceeding sections, unless an appeal is taken. 
Egudabes 40 § 5124. s 348. If, after judgment of death, there is 


suppose de 


tendantin- | good reason to suppose that the defendant has become i insane, 


sane, jury toin- 


quire into it; the proper officer, with the concurrence of the judge of the 

whom ordered. court by which the judgment was rendered, may summon from 
the list of the jurors selected by the proper officers for the 
year, a jury of twelve persons to inquire into the supposed 
insanity, and must give immediate notice thereof to the 
prosecuting attorney or other counsel for the people. 

ee A a § 5125. 3 349. The prosecuting attorney must attend 


tt t : ay , : 
of, upon'in- the inquisition and may produce witnesses before the jury 


austen. for which purpose he may issue process in the same manner 
as for witnesses to attend before the grand jury, and dis- 
obedience thereto may be punished in like manner as dis- 
obedience to process issued by the court. 

Inquisition, | § 5126. s 350. A certificate of the inquisition must be 

and filed. signed by the jurors and the proper officer, and filed with 


the clerk of the court in which the conviction was had. 
ae ere § 5127. s 351. If it is found by the inquisition that the 
meiuy: defendant is sane, the proper officer must execute the judg- 
ment; but if it is found that he is insane, such officer must 
suspend the execution of the judgment until he receives a 
warrant from the Governor or from the judge of the court 


THE EXECUTION. TE 


by which the judgment was rendered, directing the execution 
of the judgment. If the inquisition finds that the defendant 
is insane, the officer must immediately transmit it to the 
Governor who may, when the defendant becomes sane, issue 
a warrant appointing a day for the execution of the judgment. 
§ 5128. 3352. If there is a good reason to suppose when female 


: e : under judg- 
that a female against whom a judgment of death is rendered ment of death 


is pregnant, the proper officer, with the concurrence of the be pregnant, 
judge of the court by which the judgment was rendered, may pipet se 
summon a jury of three physicians to inquire into the sup- 

posed pregnancy. Immediate notice thereof must be given 

to the prosecuting attorney, and the provisions of section 849 

and 350 apply to the proceedings upon the inquisition. 

§ 5129. s 353. If it is found by the inquisition that the proceedings 
female is not pregnant, the proper officer must execute the jury. see 
judgment; if it is found that she is pregnant, the officer must 
suspend the execution of the judgment, and transmit the in- 
quisition to the Governor. When the Governor is satisfied 
that the female is no longer pregnant, he may issue his war- 
rant, appointing a day for the execution of the judgment. 

§ 5130. s 354. If, for any reason, a judgment of death proceedings 


P F 4 . When judg- 
has not been executed, and it remains in force, the court in ment of death 


which the conviction was had, on the application of the pros- force has no, 
ecuting attorney, must order the defendant to be brought 

before it, or, if he is at large, a warrant for his apprehension 

may be issued. Upon the. defendant being brought before 

the court, it must inquire into the facts, and if no legal 

reasons exist against the execution of the judgment, must 

make an order that the proper officer execute the judgment at 

a specified time. The officer must execute the judgment ac- 
cordingly. 

§ 51381. s 3855. The punishment of death must be in- punishment of 
flieted by hanging the defendant by the neck until he is dead, ticted"°” *” 
or by being shot, at his election. If the defendant neglect or 
refuse to make the election, the court, at the time of render- 
ing the sentence, must declare the mode and enter the same 
as a part of its judgment. ; . 

§ 5182. s 356. A judgment of death must be executed gyecution 
within the walls or yard of a jail or some convenient private piace and who 
place in the district. The proper officer must be present,’ °°" 
with such assistants as he may need, at. the execution, and 


must invite the presence of a physician, and the prosecuting 
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attorney, and he shall, at the request of the defendant, per- 
mit such ministers of the gospel, not exceeding two, as the 
defendant may name, and any persons, relatives or friends, 
not to exceed five, to be present at the execution, together 
with such peace officers as he may think expedient, to witness 
the execution. But no other person than those mentioned in 
this section can be present at the execution, nor can any per- 
son under age be permitted to witness the same. 

§ 5133. s 357. After the execution, the proper officer 
must make a return upon the death warrant, showing the 
time, mode and manner in which it was executed. 


TITGhE Vitds 
OF APPEALS TO THE SUPREME COURT. 


CuaprerR I. Appeals, when allowed and how taken, and the effect 
thereof. 

CuaPptER II. Dismissing an appeal for irregularity. 

CHAPTER III. Argument on the appeal. 

CHAPTER IV. Judgment on appeal. 


CHAPTER I. 


APPEALS, HOW ALLOWED AND HOW TAKEN AND THE EFFECT. THEREOF, 


SECTION. SECTION. 
5134 Kither party may appeal, on 5139 Appeal, how taken. 
question of law. 5140 When notice may be served by 
5135 Parties, how designated on ap- publication. 
peal. 5141 Appeal by the people, effect és: 
5136 Appeal by defendant; in what 5142 Appeal by defendant, effect of. 
cases may be, taken. 5148 Same. Duty of officer, 
5137 Appeal by the people, in what 5144 Same. 
cases may be taken. 5145 Duty of clerks apes appeal. 
5188 Appeal, within what time to be 
taken. 


§ 5134. s 358. Either party in a criminal action, may 
appeal to the supreme court on questions of law bas as 
prescribed in this Chapter. (ie ii 
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§ 5135. s 3859. The party appealing is known as the Parties, how | 
appellant, and the adverse party as the respondent, but #ppeal. 
the title of the action is not changed in consequence of 
the appeal. 


§ 5136. s 860. An appeal may be taken by the defend- Appeal by de- 

* endant, in 

ant: what cases 
may be taken, 


1. From a final judgment of conviction. 

2. From an order denying a motion for a new trial. 

3. From an order made after judgment, affecting the 
substantial rights of the party. 

§ 5137. s 361. An appeal may be taken by the people: Appeal by sue 

1. From a judgment for the defendant on a demurrer What cases | 
to the indictment. 

2. From an order granting a new trial. 

3. From an order arresting judgment. 

4. From an order made after judgment affecting the 
substantial rights of the people. . 

§ 5138. s 362. An appeal from a judgment must be Appeals, with- 
taken within one year after its rendition, and from an order t be taken. 
within sixty days after it is made. 

§ 5139. s 363. An appeal is taken by filing with the Appeal, how 
clerk of the court in which the judgment or order appealed cgay 
from is entered or filed, a notice stating the appeal from the 
same, and serving a copy thereof upon the attorney of the 
adverse party. 

§ 5140. s 364. If personal service of the notice cannot when notice 
be made the judge of the court in which the action was tried, py'bubiication, 
upon proof thereof, may make an order for the publication 
of the notice in some newspaper for a period not exceeding 
thirty days; such publication is equivalent to personal 
service. 

§ 5141. s 365. An appeal taken by the people in no Appeal by. the 
case stays or effects the operation of a judgment in favor of ot. 
the defendant, until judgment is reversed. 

§ 5142. s 366. An appeal to the supreme court from a Appeal by. de- 
a TBA " fendant, effect 
judgment of conviction stays the execution of the judgment, ot. 
upon filing with the clerk of the court in which the convic- 
tion was had, a certificate of the judge of such court, or of a 
justice of the supreme court, that in his opinion there 
is probably cause for the appeal, but not otherwise. 

§ 51438. s 367. If the certificate provided for in: the same. 


preceding section is filed, the sheriff must, if the defendant 
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Daty of officer. be in his custody, upon being served with a copy thereof, 
keep the defendant in his custody without executing the judg- 
ment and detain him to abide the judgment on appeal. 

Same, § 5144. s 368. If, befort the granting of the certifi- 
cate, the judgment has commenced, the further execution 
thereof is suspended, and upon service of a copy of such cer- 
tificate the defendant must be restored, by the officer in 
whose custody he is, to his original custody. 

sone. § 5145. s 369. Upon the appeal being taken the clerk 
with whom the notice of appeal is filed must, within ten days 
thereafter, without charge transmit to the clerk of the 
appellate court a copy of the notice of appeal, and of the 
record, and of all bills of exception, instructions and indorse- 
ments thereon; and upon the receipt thereof, the clerk of the 
appellate court must file the same and perform the same ser- 
vice as in civil cases, without charge. 


Cuapter II. 


DISMISSING AN APPEAL FOR IRREGULARITY,. 


SECTION. SECTION. 
5146 For what irregularity and how 5147 Dismissed for want of proper 
dismissed. return. 
+ § 5146. s 370. If the appeal is irregular in any sub- 


regularity 


hudhowuis. stantial particular, but not otherwise, the appellate court 


prada may, on any day in the term, on motion of the respondent, 
upon five days notice, accompanied with copies of the papers 
upon which the motion is founded, order it to be dismissed. 
want of proper § 5147. s 871. The court may also, upon like motion, 
return, 


Feb. 20,1973, Smiss the appeal, if the return is not made as provided in 
section 369, unless for good cause they enlarge ine time for 
that purpose. 
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Cuarprer III. 


ARGUMENT OF THE APPEAL. 


SECTION. SECTION. 
5148 Appeals, when to be heard and 5150 Number of counsel to be heard: 
determined. 5151 Defendant need not be present. 


5149 Judgment may be affirmed, but 
cannot be reversed without ar- 
gument. 


§ 5148. s 372. All appeals {in criminal cases must be Appeals when 
heard and determined at the first term of the appellate court ind’ determin. 
after the record is filed, unless continued on motion or with Mareh 18, 1ss4. 
the consent of the defendant. 


§ 5149. s 373. The judgment may be affirmed if the Judgment 


ay be aflirm- 
j ‘ ‘ nS ai ed, “but cannot 

appellant fail to appear, but can be reversed only after argu epee 
ment, though the respondent fail to appear. ee ee 


§ 5150. s 374. Upon the argument of the appeal, if the °°? 8® 
offence is punishable with death, two counsel must be heard ¢ounsel to be 
on each side, if they require it; in any other case the court 
may, in its discretion, restrict the argument to one counsel on 
each side. 

§ 5151. s 375. The defendant need not personally ap- Defendant 


: need not be 
pear in the appellate court. eas 


CuarptTer IV. 


ARGUMENT UPON APPEAL. 


SECTION, SECTION. 


6152 Court to give judgment without 5156 Reversal of judgment against. de- 


regard to technical errors. fendant, proceedings after. 
5153 What may be reviewed on an 5157 Judgment affirmed, to be execu- 
appeal by defendant from a ted. 
judgment. 5158 Judgment of appellate court, 
5154 May reverse, aflirm or modify how entered and remitted. 
the judgment and order a new 5159 Jurisdiction of appellate court 
trial. cases after judgment remitted. 
5155 New trial, where to be had. ; 
f Court to give 
§ 5152. s 376. After hearing an appeal, the court must pre" ara 


give judgment, without regard to technical errors or defects, (oya0"™ 
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What may be 
reviewed on an 
appeal by de 
fendant from 
a judgment. 


May reverse, 
affirm or mod 
ify the judg- 
ment andorde 
new trial. 


New trial, 
where to be 
had 


Reversal of 
judgment 
against defend- 
ant; pro 
ceedings after. 


Judgment af- 
firmed to be 
executed, 


Judgment of 
appellate court 
how entered 
and remitted. 


Jurisdiction of 
appellate court 


cases after 
judgment re- 
mitted. 
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or to exceptions which do not affect the substantial rights of 
the parties. 

§ 5153. s 377. 
from a judgment, 


Upon an appeal taken by the defendant 
the court may review any intermediate 
order or ruling involving the merits or which may have af- 
fected the judgment. 

§ 5154. s 378. The court may reverse, affirm or modify 
the judgment or order appealed from, and may set aside, 
“affirm or modify any or all the proceedings, subsequent to or 
dependent upon such judgment or order, and may, if proper, 
order a new trial. 

§ s 379. When a new trial is ordered it must be 
directed to be had in the court from which the appeal was 
taken. | 

§ 5156. s 380. If a judgment against the defendant is 
reversed without ordering a new teint) the appellate court 
must, if he is in custody, direct him to be discharged there- 
from; or,if on bail, that his bail be exonerated; or if money 
was deposited instead of bail, that it be refunded to the de- 
fendant. 

§ 5157. s 381. If a judgment against the defendant is 
affirmed, the original judgment must be enforced. 

§ 5158. s 382. When the judgment of the appellate 
court is given, it must be entered in the minutes, and a certi- 
fied copy of the entry forthwith remitted to the clerk of the 
court from which the appeal was taken. 

§ 5159. s 383. After the certificate of the judgment 
has been remitted to the court below, the appellate court has 
no further jurisdiction of the appeal or of the proceedings 
thereon, and all orders necessary to carry the judgment into 
effect must be made by the court to which the certificate is 
remitted. 


LO: 


ee ee 


CHAPTER I. 
CHAPTER MII. 
CHarrer III, 
CHAPTER IV. 
CHAPTER V. 


CHAPTER VI. 


CHAPTER VII. 


CnHapTER VIII. 


CHAPTER IX. 
CHAPTER X. 


ARTICLE T. 
ARTICLE II. 
ARTICLE III. 
ARTICLE IV. 
ARTICLE V. 
ARTICLE VI. 
ARTICLE VIL. 


ARTICLE VIII, 


ARTICLE Ix. 


BAIL. 


Be Ut a Bat Seat > ae 


MISCELLANEOUS PROCEEDINGS. 


Bail. 

Compelling the attendance of witnesses. 

Examination of witnesses conditionally. 

Examination of witnesses on commission. 

Inquiry into the insanity of the defendant before trial 
or after conviction. 

Compromising certain public offences by leave of the 
court. 

Dismissal of the action before or after indictment, for 
want of prosecution, or otherwise. 

Proceedings against corporations, 

Entitling aflidavits. 

Errors and mistakes in pleadings and other proceedings. 


CHAPTER I. 
BAIL. 


In what cases defendant may be admitted to bail. 

Bail upon being held to answer before indictment. 

Bail upon indictment before conviction. 

Bail on appeal. 

Deposit instead of bail. 

Surrender of the defendant. 

Forfeiture of the undertaking of bail or of the deposit 
of money. 

Recommitment of the defendant, after having given bail 
or deposited money instead of bail. 

Who may be witnesses in criminal actions. 


ARTICLE I. 
IN WHAT CASES DEFENDANT MAY BE ADMITTED TO BAIL. 

SECTION. SECTION. 
5160 Admission to bail defined. 5165 On what occasions, and with 
5161 Taking of bail defined, what conditions, bail may be 
5162 Offence not bailable. taken. 
5163 When defendant may be admit- 5166 When bail is a matter of discre- 

ted to bail before conviction. tion, notice of application must 
5164 When defendant may be admit- be given to prosecuting attor- 


ted to bail after conviction. ney. 
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Adinission to § 5160. s 384. . Admission to bail is the order of a com- 
petent court or magistrate that the defendant be discharged 
from actual custody upon bail. 

Taking of bail § 5161. 3 385, The taking of bail consists in the ac- 
ceptance by a competent court or magistrate, of the under- 
taking of sufficient bail for the appearance of the defendant, 
according to the terms of the undertaking, or that the bail 
will pay to the people of this Territory a specified sum. 

aia § 5162. s 386. <A defendant charged with an offence 
punishable with death cannot be admitted to bail, when the 
proof of his guilt is evident or the presumption thereof 
great. The finding of an indictment does not add to the 
strength of the proof or the presumption to be drawn there- 
from. 

When defend- § 5163. s 387. If the charge is for any other offence 


ant may be 


admitted to he may be admitted to bail before conviction, as a matter of 
ail before +) 
conviction. right. 


When defend § 5164. s 388. After conviction of an offence not pun- 


ant may be ad 


mitted to bail jshable with death, a defendant who has appealed may be ad- 
after convic- 
tion. mitted to bail. ’ 
1. As a matter of right, when the appeal is from a 
judgment imposing a fine only. 
2. Asa matter of discretion in all other cases. ° 
On what ocea- § 5165. s 389. If the offence is bailable, the defendant 


sions, and with ; . vi 
what condi may be admitted to bail before conviction: 


be taken. 1, For his appearance before the magistrate on the ex- 
amination of the charge before being held to answer. 

2. To appear at the court to which the magistrate is re- 
quired to return the depositions and statement, upon the de- 
fendant being held to answer after examination. | 

3. After indictment, either before bench warrant is is- 
sued for his arrest or upon any order of the court committing 
him or enlarging the amount of bail, or upon his being sur- 
rendered by his bail to answer the indictment in the court in 
which it is found or to which it may be transferred for trial. 

4. And after conviction and upon an appeal. 

5. If the appeal is from a judgment imposing a fine 
only, on the undertaking of bail, that he will pay the sum, or 
such part of it as the appellate court may direct, if the judg- 
ment is affirmed or modified, or the appeal is dismissed. 

6. If judgment of imprisonment has been given, that 
he will surrender himself in execution of the judgment, upon 
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its being affirmed or modified, or upon the appeal being dis- 
missed. 

§ 5166. s 390. When the admission to bail is a matter When bailis a 
of discretion, the court or officer to whom the application is 36 ap 
made must require reasonable notice thereof to be given to fever yet 
the prosecuting attorney. attorney. 


ARTICLE Il. 


BAIL UPON BEING HELD TO ANSWER BEFORE INDICTMENT. 


SECTION, SECTION. 

5167 What magistrates may admit 5169 Qualifications of bail. 
to bail. 5170 Bail, how to justify. 

5168 Bail how put in. Form of un- 5171 On allowance of bail, defendant 
dertaking. to be discharged. 


§ 5167. s 391. When the defendant has been held to what magis- 
answer upon an examination for a public offence, the ad- mito bal 
mission to bail may be by the magistrate by whom he is so 
held, or by any magistrate who has power to issue the writ of 
habeas corpus. 

§ 5168. 8 3892. Bail is put in by a written undertaking, Bail, now put 
executed by two sufficient sureties, (with or without the de- 
fendant, in the discretion of the magistrate,) and acknow- 
ledged before the court or magistrate, in substantially the 
following form: 

An order having been made on the day of , A.D. Form of under- 
eighteen hundred and , by A. B., a justice of the peace serait 
of county (or as the case may be), that C. D. be held to 
answer upon a charge of (stating briefly the nature of the of- 
fence), upon which he has been admitted to bail in the sum of 
dollars. We, E.F. and G.H. (stating the place of their 
residence and occupation) hereby undertake that the above 
named C. D. will appear and answer the charge above men- 
tioned, in whatever court it may be prosecuted, and will at all 
times hold himself amenable to the orders and process of the 
court, and if convicted, will appear for judgment and render 
himself in execution thereof, or if he fails to perform either 
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of these conditions, that he will pay to the people of the Ter- 
ritory of Utah, the sum of dollars (inserting the sum in 
which the defendant is admitted to bail). 

§ 5169. s 393. The qualifications for bail are as follows: 

1. Each of them must be a resident householder, or free- 
holder within this Territory; but the court or magistrate may 
refuse to accept any person as bail who is not a resident of 
the district where bail is offered. 

2. They must each be worth the amount specified in 
the undertaking, exclusive of property exempt from execu- 
tion; but the court or magistrate, on taking bail may allow 
more than two sureties to justify severally in amounts less 
than that expressed in the undertaking, if the whole justifica- 
tion be equivalent to that of sufficient bail. 

§ 5170. s 394. The bail must in all cases justify by 
affidavit taken before the magistrate, that they each possess 
the qualifications provided in the preceding section. The 
magistrate may further examine the bail upon oath concern- 
ing their sufficiency, in such manner as he may deem proper. 

§ 5171. 8395. Upon the allowance of bail and execution 
of the undertaking, the magistrate must, if the defendant is 
in custody, make and sign an order for his discharge, upon the 
delivery of which to the proper officer, the defendant must 
be discharged. 


ARTICLE III. 


BAIL UPON AN INDICTMENT BEFORE CONVICTION. 


SECTION. SECTION. ; 

5172 When offence is not capital. 5175 Bail, how putin. Form of un- 

5173 When the offence is capital. : dertaking. 

5174 Bail upon habeas corpus, or 5176 Sections applicable to qualifica- 
upon motion. tion, etc. 


§ 5172. s 3896. When the offence charged in the in- 
dictment is not punishable with death, the officer serving the 
bench warrant must, if required take the defendant before a 
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magistrate in the county in which it is issued, or in which he 
is arrested, for the purpose of giving bail. 

§ 51738. 3 397. If the offence charged in the indictment When. ottence 
is punishable with death, the officer arresting the defendant Ste 
must deliver him into custody, according to the command of 
the bench warrant. 

§ 5174. s 398. When the defendant is so delivered into Bail upon 
custody he must be held by the proper officer, unless admit-ornpon 
ted to bail on examination upona writ of habeas corpus, or 
upon a motion to the court in which the action is pending, or 
the judge thereof, to be admitted to bail. 

§ 5175. 3 399. The bail must be put in by a written Bail how pat 
undertaking, executed by two sufficient sureties (with or. 
without the defendant, in the discretion of the court or mag- 
istrate), and acknowledged before the court or magistrate, in 
substantially the following form: 

An indictment having been found on the 
“DB; , in the district court, of the 
A. B. with the crime of (designating it generally), and 
he having been admitted to bail in the sum of 
C. D. and E. F., of 
occupation ), hereby undertake that the above named A. B. 
will appear and answer the indictment above mentioned, in 
whatever court it may be prosecuted, and will at all times 
render himself amenable to the orders and process of the 
court, and, if convicted, will appear for judgment and render 
himself in execution thereof, or, if he fails to perform either 
of these conditions, that we will pay to the people of the Ter- 
ritory of Utah, the sum of dollars (inserting the sum in 
which the defendant is held to bail). 

§ 5176. s 400. The provisions contained in sections Sections ap- 
402, 403 and 404, in relation to bail, apply to the qualifica- {iualiteatione, 
tions of the bail, and to all the proceedings respecting the 
putting in and justifying of bail, and incident thereto. 


Form of under 
> taking. 
district, charging 


day of 


dollars, we, 


(stating their place of residence and 
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ARTICLE IV. 


Z BAIL ON  Peiettep. 
SECTION, SECTION. 
5177 Who may admit to bail. 5178 Qualifications of bail, how put 
in and condition of undertaking 
Who may ad § 5177. s 401. In the cases in which the defendant may 
mit to bail. 


be admitted to bail upon an appeal, the order admitting him 
to bail may be made by any magistrate having the power to 
issue a writ of habeas corpus. 

Qualifications § 5178. s 402. The bail must possess the qualifications, 
of bail, how i : . ° : 
putinand = and must be putin, in all respects as provided in Article 2 of 
condition o z : ‘ 

undertaking. this Chapter, except that the undertaking must be con- 
ditioned as prescribed in section 389, for undertaking of bail 


on appeal. 


ARTICLE YV. 


DEPOSIT INSTEAD OF BAIL, 


- SECTION. SECTION. 
5179 Deposit, when and how made. 5181 Deposit to be applied in payment 
5180 May make depositin lieu of bail, of fine and costs. 


before forfeiture. 


Deposit, when § 5179. s 403. The defendant, at any time after an 
order admitting him to bail, instead of giving bail may de- 
posit with the clerk of the court in which he is held to an- 
swer, the sum mentioned in the order, and upon delivering to 
the officer in whose custody he is, a certificate of the deposit, 

he must be discharged from custody. 

May make _ § 5180. 8s 404. If the defendant has given bail, he 

of bail betore may, at any time before the forfeiture of the undertaking, 

' in like manner deposit the sum mentioned in the recogniz- 
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ance, and upon the deposit being made the bail is exon- 
erated. 

§ 5181. 3 405. When money has been deposited, if it Deposit to be 
remains on deposit at the time of a judgment for the pay- tent of fe 
ment of a fine, the clerk must, under the direction of the 
court, apply the money in satisfaction thereof, and after satis- 
fying the fine and costs, must refund the surplus, if any, to 
the defendant. 


ARTICLE VI. 


SURRENDER OF THE DEFENDANT. 


SECTION. SECTION. 

5182 Surrender, by whom; when and 5184 On asurrender before forfeiture, 
how made. money deposited to be refund- 

5183 By whom, etc., the defendant ed, etc. 


may be arrested for the purpose 

of a surrender. 

§ 5182. s 406. At any time before the forfeiture of surrender, by 
their undertaking, the bail may surrender the defendant in barf dain: 
their exoneration, or he may surrender himself to the officer 
to whose custody he was committed at the time of giving 
bail, in the following manner. 

1. A certified copy of undertaking of bail must be de- 

livered to the officer, who must detain the defendant in his 
~ eustody thereon, as upon the commitment, and by a certifi- 
cate in writing acknowledge the surrender. 

2. Upon the undertaking and the certificate of the of- 
ficer, the court in which the action or appeal is pending; may, 
upon notice of tive days to the prosecuting attorney, with a 
copy of the undertaking and certificate, order that the bail 
be exonerated, and on filing the order and the papers used on 
the application, they are exonerated accordingly. 

§ 5183. 3407. For the purpose of surrendering the de- BY, "Bom. cte-, 
fendant, the bail, at any time before they are finally dis- 4 Q5a7°" 
charged, and at any place within the Territory, may them- ites Hg 
selves arrest him, or by written authority, endorsed on a 
certified copy of the undertaking, may empower any person 

of suitable age and discretion to do so. 
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On Aor: § 5184. s 408. If money has been deposited instead of 


render before > * 
forfeiture, hail and the defendant, at any time before the forfeiture 


poritea to be thereof, surrenders himself to the officer to whom the com- 
mitment was directed, in the manner provided in the last two 
sections, the court must order a return deposit to the defend- 
ant, upon producing the certificate of the officer, showing the 
surrender, and upon a notice of five days to the prosecuting 


attorney, with a copy of the certificate. 


ARTICLE VII. 


FORFEITURE OF THE UNDERTAKING OF BAIL OR OF THE DEPOSIT OF MONEY. 


SECTION. SECTION. © ; 

5185 Forfeiture, in what cases and 5186 Forfeiture to be enforced by 
how ordered. When and how action. 
discharged. 5187 Deposit, when forfeited, how 


disposed of. 


Forfeiture in § 5185. s 409. If, without sufficient excuse, the °de- 

what casesand 

how ordered. fendant neglects to appear for arraignment or for trial or 
judgment, or upon any other occasion when his presence in 
court may be lawfully required, or to surrender himself in 
execution of the judgment, the court must direct the fact to 
be entered upon its minutes, and the undertaking of bail, or 
the money deposited instead of bail, as the case may be, is 
thereupon declared forfeited. But if at any time before the 

Whenandhow final adjournment of the court, the defendant or his bail 


discharged. 
appear and satisfactorily excuse his neglect, the court may 
direct the forfeiture of the undertaking or the deposit to be 
discharged upon such terms as may be just. 

Forfeiture to § 5186. 3410. If the forfeiture is not discharged as 

byaction. provided in the last section, the prosecuting attorney may, at 


any: time after the adjournment of the court, proceed by 
action only against the bail upon their undertaking. 

pelt when § 5187. s 411. If, by reason of the neglect of the de- 

forfeited, how fendant to appear, money deposited instead of bail is for- 
feited, and the forfeiture is not discharged or remitted, the 
clerk with whom it is deposited must immediately after the 
final adjournment of the court, pay over the money deposited 
to the Territorial treasurer. 


RECOMMITMENT OF THE DEFENDANT AFTER BAIL. 


ARTICLE VIII. 


RECOMMITMENT OF THE DEFENDANT, AFTER HAVING GIVEN BAIL OR DE- 


POSITED MONEY INSTEAD OF BAIL, 


SECTION. SECTION, 
5188 Recommitment, in what cases to 5192 If for other cause, defendant may 
be made. be admitted to bail. 
5189 Order, to contain what. 5198 Bail in such cases, by whom 
5190 Defendant may be arrested in taken. 
any county. 5194 Undertaking, form of. 
5191 If for failure to appear for judg- 5195 Bail, qualifications of and how 
ment defendant must be com- put in. 
mitted. 


§ 5188. 3412. The court to which the committing 
magistrate returns the depositions, or in which an indictment 
or appeal is pending, or to which a judgment on appeal is 
remitted to. be carried into effect, may, by an order entered 
upon its minutes, direct the arrest of the defendant and his 
commitment to the officer to whose custody he was committed 
at the time of giving bail, and his detention until legally dis- 
charged, in the following cases: 

1. When, by reason of his failure to appear, he has 
incurred a forfeiture of his bail, or of money deposited 
instead thereof. 

2. When it satisfactorily appears to the court that his 
bail, or either of them, are dead or insufficient or have re- 
moved from the Territory. 

3. Upon an indictment being found in the cases pro- 
vided in section 179. 
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Recommit- 
ment, in what 
cases to be 
made. 


§ 5189. s 413. The order for the recommitment of the oraer. to con- 


defendant must recite generally the facts upon which it is 
founded and direct that the defendant be arrested by any 
sheriff, constable, marshal or policeman in this Territory and 
committed to the officer in whose eustody he was at the time 
he was admitted to bail, to be detained until legally dis- 
charged. - 

§ 5190. 3414. The defendant may be arrested pur- 
suant to the order, upon a certified copy thereof, in any 


tain what. 
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Defendant country [county] in the same manner as upon a warrant of 


may be ar- 


rested in any arrest. 
county. 


If for failure § 5191. s 415. If the order recites, as the ground upon 


to appear for 


judgment, de- which it is made, the failure of the defendant to appear for 

be committed. judgment upon conviction, the defendant must be committed 
according to the requirement of the order. 

— § 5192. s416. If the order be made for any other 

be admitted cause and the offence is bailable, the court may fix the 
amount of bail and may cause a direction to be inserted in the 
order that the defendant be admitted to bail in the sum fixed, 
which must be specified in the order. 

og § 5193. 3417. When the defendant is admitted to bail, 

whomtaken. the bail may be taken by any magistrate in the county hav- 
ing authority in a similar case to admit to bail, upon the hold- 
ing of the defendant to answer before an indictment, or by 
any other magistrate designated by the court. 

Undertaking, § 5194. s 418. When bail is taken upon the recommit- 
ment of the defendant, the undertaking must be in substan- 
tially the following form: 

An order having been made on the——day pf 
A. D. eighteen , by the court (naming it) that A. B. be 
admitted to bail in the sum of dollars, in an action pend- 
ing in that court against him in behalf of the people of the 
Territory of Utah, upon an information, indictment or appeal 
(as the case may be), we, C. D. and E. F., of (stating the 
place of residence and occupation ), hereby undertake that the 
above named A. B. will appear in that or any other court in 
which his appearance may be lawfully required, upon that in- 
formation, indictment or appeal (as the case may be), and 
will at all times render himself amenable to its orders and 
process, and appear for judgment and surrender himself in 
execution thereof; or if he fails to perform either of these 
conditions, that we will pay to the people of the Territory of 
Utah the sum of dollars (insert the sum in which the de- 
fendant is admitted to bail. ) 

Bail, qualifi- § 5195. 8419. The bail must possess the qualifications, 

how put to. and must be put in, in all respects, in the manner prescribed 
in Article 2 of this Chapter. ; 
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. 


ARTICLE IX. 


WHO MAY BE WITNESSES IN CRIMINAL ACTIONS, 


SECTION. SECTION. 

5196 Who are competent witnesses. 5198 Defendant, when not a compe- 

5197 Husband and wife, when not tent witness. Failure to testify 
competent witnesses. raises no presumptions against 


him. 


§ 5196. 3420. The rules for determining the compe- who are com- 
tency of witnesses in civil actions are applicable also to crimi- nesses. 
nal actions and proceedings, except as otherwise provided in 
this act. 

§ 5197. s 421. Except with the consent of both, or in Husband and 


wife, when 


cases of criminal violence upon one by the other, neither pot compe: 
husband nor wife are competent witnesses for or against each esses: 
other, in a criminal action or proceeding to which one or 

both are parties. 

§ 5198. 3422. A defendant in a criminal action or pro- Failure to tes- 
ceeding cannot be compelled to be a witness against himself; ret Babee hb 
but if he offer himself as a witness, he may be cross-ex- meat 5 
amined by the counsel for the people the same as any other 
witness. His neglect or refusal to be a witness cannot in any 
manner prejudice him, nor be used against him on the trial or 


proceeding. 


CuHaArrer II. 


COMPELLING THE ATTENDANCE OF WITNESSES, 


SECTION. SECTION. 

5199 Subpeena defined, and who may 5202 Witness residing or served with 
issue. a subpoena out of the district, 

5200 Subpoena, form of. how compelled to attend. 

5201 Subpoena, by whom and how 5203 Disobedience to a subpoena, how 
served. punished. 


5204 Witness failing to appear, un- 
dertaking forfeited. 


§ 5199. s 423. The process by which the attendance of guppena ae- 


; i 5 ‘ fi d wh 
witnesses before a court or magistrate is required, is a sub-may issue. 


peena; it may be signed and issued by: 
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Subpoena, 
form of. 


Subpeena, by 
whom and 
how served. 
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1. A magistrate before whom an information is laid, 
for witnesses in the Territory, either on behalf of the people 
or of the defendant. 

2. The prosecuting attorney, for witnesses in the Ter- 
ritory, in support of the prosecution, or for such other wit- 
nesses as the grand jury, upon an investigation pending be- 
fore them, may direct. 

3. The prosecuting attorney, for witnesses in the Terri- 
tory in support of an indictment, to appear before the court 
in which it is to be tried. 

4. The clerk of the court in which an indictment is to 
be tried; and he must, at any time, upon application of 
the defendant, and without charge, issue as many blank 
subpceenas, subscribed by him as clerk, for witnesses in 
the Territory, as the defendant may require. 

§ 5200. 3424. A subpeena must be substantially in the 
following form: 

The people of the Territory of Utah to A. B.: Youare 
commanded to appear before C. D., a justice of the peace of 
precinct, in county, (or as the case may be), at 
(naming the place), on (stating the day and hour), as a wit- 
ness in a criminal action prosecuted by the people of the Ter- 
ritory of Utah, against E. F. Given under my hand this 
day of , A. D., eighteen ; 

G. H., Justice of the Peace, (or J. K., 
prosecuting attorney, or by order of the court, L. M., clerk, © 
or as the case may be). 

If books, papers, or documents are required, a direction 
to the following effect must be contained in the subpeena: 
‘**And you are required, also, to bring with you the following”’ 
(describing intelligibly the books, papers, or documents re- 
quired ). 

§ 5201. 3425. A subpcena may be served by any per- 
son, but a peace officer must serve in his county any subpeena 
delivered to him for service, either on the part of the people 
or of the defendant, and must, without delay, make a written 
return of the service, subscribed by him, stating the time and 
place of service. The service is made by showing the origi- 
nal to the witness personally and informing him of its con- 
tents. 

§ 5202. s 426. No person is obliged to attend as a wit- 
ness before a court or magistrate out of the district where 
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the witness resides, or is served with the subpcena, unless the Witness resia- 
: . ing or served 


judge of the court in which the offence is triable, or a magis- witha sub. 
t=} j 5 pena outside 


trate, upon an affidavit of the prosecuting attorney or prose- pf district, 
cutor, or of the defendant or his counsel, showing that the ‘° *ten¢ 
evidence of the witness is material, and his attendance at the 
examination or trial necessary, shall endorse on the subpoena 

an order for the attendance of the witness. 

§ 5203. 3 427. Disobedience to a subpcena, or a refusal gigas ey 
to be sworn or to testify as a witness, may be punished’ by how punished 
the court or magistrate as a contempt, unless he can show 
good cause for his non-attendance. 

§ 5204. s 428. When a witness has entered into an un- Witness fail. 


. . ° ing to appear, 
dertaking to appear, upon his failure to do so, the undertak- undertaking 


forfeited. 


ing is forfeited in the same manner as undertakings of bail. 


CuarprTer III. 


EXAMINATION OF WITNESSES CONDITIONALLY, 


SECTION. SECTION. 

5205 Witnesses for defendant may be 5211 If facts on which order was 
examined conditionally as pro- founded be disproved, exami- 
vided in this Chapter. nation not to proceed. 

5206 In what cases defendant may 5212 Attendance of witnesses, how 
apply for order, enforced, 

5207 Application, how made. 5213 Testimony, how taken and au- 

5208 Application, to whom and when thenticated. 
made, 5214 Deposition to be sealed up and 

5209 Order, when granted and what transmitted to clerk. 

_ to contain. 5215 When may be read in evidence, 

5210 On proof of service, if prosecu- — subject to objections. 


ting attorney be absent, ex- 
amination must proceed. 


§ 5205. 3429. When a defendant has been held to witnesses tor 


defendant may 


answer a charge for a public offence, he may, either before be examined 


conditionally 


or after an indictment, have witnesses examined conditionally, as on 


on his behalf, as prescribed in this Chapter, and not other- ter. 
March 13, 1884. 


wise. 
§ 5206. s 430. Whena material witness for the defend- im what cases 


‘ . ° ° ear defendant may 
ant is about to leave the Territory, or is so sick or infirm as apply for the 
‘ Tr 


to afford reasonable grounds for apprehending that he will be oa 
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unable to attend the trial, the defendant may apply for an 
order that the witness be examined conditionally. 
oo cane pag § 5207. s 431. The application must be made upon 
March 13, 184. affidavit, stating 
1. The nature of the offence charged. — 
2. The state of the proceedings in the action. 


3. The name and residence of the witness, and that his 
testimony is material to the defense of the action. 


4. That the witness is about to leave the Territory, or 
is so sick or infirm as to afford reasonable grounds for appre- 
hending that he will not be able to attend the trial. 


Application, to § 5208. 3482. The application may be made to the 
- 


om and : ‘ . . 
when made. court during the term thereof, or to the judge in vacation 
and must be upon three days’ notice to the prosecuting at- 
torney. 


“ 


idee ehae § 5209. 3433. If the court or judge is satisfied that 

eat toeon- the examination of the witness is necessary, an order must be 

ayer made that the witness be examined conditionally, at a spec- 
ified time and place, and that a copy of the order be served 
on the prosecuting attorney, within a specified time before 
that fixed for the examination. 

We esor at § 5210. 3434. The order must direct that the exam- 


Srosecuting ination be taken before a magistrate named therein, and on 
tt b , : ; : 4 

absent-ex. proof being furnished to such magistrate of service upon the 
amination 


must proceed. prosecuting attorney of a copy of the order, if no counsel ap- 
pear on the part of the people, the examination must proceed. 


If fact 52 35 . i 
Et facts on. § 5211. 3435. If the prosecuting attorney, or other 


De digmroveg, Counsel, appear on behalf of the people, and it is shown to 

hot to proceea the satisfaction of the magistrate, by affidavit or other proof, 
or on the examination of the witness, that he is not about to 
leave the Territory, or is not sick or intirm, or that the appli- 
cation was made to avoid the examination of the witness on 
the trial, the examination cannot take place; otherwise it must 
proceed. 


Attendance of § 5212. 3436. The attendance of the witness may be 


witnesses, ‘ a 
how enforced. enforced by a subpcena, issued by the magistrate before 


whom the examinatjon is to be taken. 
Keatimony, § 5213. 3437. The testimony. given by the witness 
authenticated. Must be reduced to writing, and authenticated in the same 


manner as the testimony of a witness taken in support of an 
information. 
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§ 5214. 6 438. The deposition taken must, by the Deposition to 
magistrate, be sealed up and transmitted to the clerk of the and transmit 
court in which the action is pending, or may come for trial. 

§ 5215. 6 439. The deposition, or a certified copy When may be 
thereof, may be read in evidence by either party on the trial, dence. 
upon its appearing that the witness is unable to attend, by 

reason of his death, insanity, sickness, or infirmity, or of his 
continued absence from the Territory. Upon reading the 
deposition in evidence, the same objections may be taken to subject to ob- 
a question or answer contained therein as if the witness had ez 
been examined orally in court. 


Cuaprer IV. 
EXAMINATION OF WITNESSES ON COMMISSION. 


SECTION. 


SEctTion. 


when to be ex- 
5217 When defendant may apply for 
an order to examine, etc. 

5218 Commission defined. 

5220 Application, when snd to whom 
‘5221 gate ‘for commission; when 


ee, and stay of proceed- 


5222 Interrogatories, how settled and - 


allowed. 


not otherwise. 


mission. 

5224 Commission, how executed. 
Copy of this section to be an— 
nexed to commission. 

5225 Commission, how returned, 
when delivered to an agent for 
that purpose. 

§226 Same. 

5227 When and how filed. 

5224 Commission and retarn to be 
ot to inspection. Copies, 


5229 Depnisiiine to be read in evi- 
dence. Objections to. 


6216 Witnesses residing out of the 5223 Directions as to retarn of com- 
Territory 


§ 5216. 440. When an issue of fact is joined upon witnesses re- 
an indictment, or before, if the court so order, the defendant t: 
may have any material witness, residing out of the Territory, mien ig be 
examined in his behalf, as prescribed in this Chapter, and 


§ 5217. ¢ 441. When a material witness for the de- when stead: 


may apply 


_ fendant resides out of the Territory, the defendant may ap- for an order to 
“ply for an order that the witness be examined on a com-"" wee 
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Commission 
defined, 


Application, 
how made, to 
contain what, 


Application, 
when and to 
whom made, 


Order for com- 
mission, when 
granted and 
stay of pro- 
ceedings. 


Interroga- 
tories, how 
settled and 
allowed. 


Directions as 
to return of 
commission, 


CRIMINAL PROCEDURE, 


§ 5218. s 442. A commission is a process issued under 
the seal of the court and the signature of the clerk, directed 
to some person designated as commissioner, authorizing him 
to examine the witness upon oath on interrogatories annexed 
thereto, to take and certify the deposition of the witness, and 
to return it accordingly to the directions given with the com- 
mission, 

§ 5219. s 443. The application must be made upon 
affidavit, stating: 

1. The nature of the offence charged. 

2. The state of the proceedings in the action. 

3. The name of the witness, and that his testimony is 
material to the defense of the action. 

4. That the witness resides out of the Territory. 

§ 5220, s 444. The application may be made to the 
court during the term, or to the judge in vacation, and must 
be upon three days’ notice to the prosecuting attorney. 

§ 5221. s 445. If the court or judge to whom the ap- 
plication is made is satisfied of the truth of the facts stated, 
and that the examination of the witness is necessary to the 
attainment of justice, an order must be made that a commis- 
sion be issued to take his testimony; and the court or 
judge may insert in the order a direction that the trial of the 
indictment be stayed for a specified time, reasonably sufficient 
for the execution and return of the commission. 

§ 5222. s 446. When the commission is ordered, the 
defendant must serve upon the prosecuting attorney, without 
delay, a copy of the interrogatories to.be annexed thereto, 
with two days’ notice of the time at which they will be pre- 
sented to the court or judge. The prosecuting attorney may, 
in like manner, serve upon the defendant or his counsel cross- 
interrogatories, to be annexed to the commission with the like 
notice. In the interrogatories either party may insert any 
question pertinent to the issue. When the interrogatories 
and cross-interrogatories are presented to the court or judge 
according to the notice given, the court or judge must modify 
the questions so as to conform them to the rules of evidence, 
and must endorse upon them his allowance and annex them to 
the commission. 

§ 5223. 3447. Unless the parties otherwise consent, by 
an indorsement upon the commission, the court or judge must 
indorse thereon a direction as to the manner in which it muse 
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be returned, and may in his discretion, direct that it be re- 
turned by mail or otherwise, addressed to the clerk of the 
court in which the action is pending, designating his name 
and the place where his office is kept. 

§ 5224. 3448. The commissioner, unless otherwise Commission, 

“ : x how executed. 
specially directed, may execute the commission as follows: 

1.. He must publicly administer an oath to the witness 
that his answers given to the interrogatories shall be the truth, 
the whole truth and nothing but the truth. 

2. He must cause the examination of the witness to be 
reduced to writing. 

3. He must write the answers of the witness as near as 
possible in the language in which he gives them, and read to 
him each answer as it is taken down, and correct or add to it 
until it conforms to what he declares is the truth. 

4. If the witness declines to answer a question, that fact, 
with the reason assigned by him for decliping, must be stated. 

5. If any papers or documents are produced before 
him and proved by the witness, the same, or copies thereof, 
must be annexed to the deposition subscribed by the witness 
and certified by the commissioner. 

6. ‘he commissioner must subscribe his name to each 
sheet of the deposition and annex the deposition, with the 
papers and documents proved by the witness, to the commis- 
sion and must close it up under seal and address it as directed 
by the endorsement thereon. 

7. If there is a direction on the commission to return it 
by mail, the commissioner must immediately deposit it in the 
nearest post office. If any other direction is made by the gopy ot this 
written consent of the parties, or by the court or judge, on sengaee 


annexed to 


ae , ; the ¢ is- 
the commission as to its return, he must comply with thesion” 


direction. A copy of this section must be annexed to the 
commission. 
§ 5225. 3449. If the commission and return is de- Commission, 


how returned 


i \ issi i when deliver- 
livered by the commissioner to an agent, he must deliver the wpen deliver 


same to the clerk to whom it is directed, or to the judge of joughat Per 
the court in which the indictment is pending, by whom it may 
be received and opened, upon the agent making affidavit that 
he received it from the hands of the commissioner, and that 
it has not been opened or altered since he received it. 
§ 5226. 3450. If the agent is dead, or from sickness same. 


or other casualty, unable personally to deliver the commission 
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and return, as prescribed in the last section, it may be re- 
ceived by the clerk or judge from any other person, upon his 
making an affidavit that he received it from the agent; that 
the agent is dead, or from sickness or other casualty unable 
to deliver it; that it has not been opened or altered since the 
person making the affidavit received it; and that he believes 
it has not been opened or altered since it came from the 
hands of the commissioner. 

Wien aad § 5227. 3451. The clerk or judge receiving and open- 
ing the commission and return must immediately file it, with 
the affidavit mentioned in the last two sections, in the office 
of the clerk of the court in which the indictment is pending. 
If the commission and return is transmitted by mail, the 
clerk to whom it is addressed must receive it from the post 
office and open and file it in his office, where it must remain, 
unless otherwise directed by the court or judge. 

Commission § 5228. s 452. The commission and return must at all 


and return to 


be open toin- times be open to the inspection of the parties, who must be 


Copies, ete. furnished by the clerk with copies of the same, or of any 
part thereof, on payment of his fees. 


Depositions to § 5229. 3453. The depositions taken under the com- 
be read in evi- Wwe . ‘ i ; 
dence. mission may be read in evidence by either party on the trial, 


upon it being shown that the witness is unable to attend from 
any cduse whatever; and the same objections may be taken 
to a question in the interrogatories or to an answer in the 
deposition, as if the witness had been examined orally in 
court. 


Objections 
thereto. 


INQUIRY INTO THE SANITY OF THE DEFENDANT. you 


CHAPTER V. 


INQUIRY INTO THE SANITY OF THE DEFENDANT BEFORE TRIAL OR AFTER 


CONVICTION. 


SECTION, SECTION. 

5230 An insane .person cannot be 5234 If defendant is committed, it ex- 
tried, sentenced or punished for onerates his bail, etc. 
a public offence. 5235 Defendant detained in an asylum 

5231 Doubt as to sanity of defendant, until he becomes sane. Notice 
how determined. Stay of pro- then to be given to proper offi- 
ceedings. cer, 

5232 Order of trial of the question of 5286 Expenses of sending, etc., de- 
insanity. Charge of the court. fendant to asylum where 

5233 Verdict of the jury and proceed- chargeable. 


ings thereon. 


§ 5230. 3454. A person cannot be tried, adjudged to an insane per. 
son cannot be 


punishment, or punished for a public offence while he is in- tried, eam 
sane. : ished for a 

§ 5231. 3455. Whenan indictment is called for itil, neuen 
if a doubt arises as to the sanity of the defendant, the court fara te, 
must order the question to be submitted to a jury; when such “°™"** 
doubt arises, on the defendant being brought up for judg- 
ment on conviction, the court must order a jury to be sum- 
moned from the list of jurors provided by law, to inquire in- 
to the fact; and the trial of the indictment or the pronounc- 
ing of the judgment must be suspended until the question of 
insanity is determined by the verdict of the jury. 

§ 5232. 8456. The trial of the question of insanity Stay of niet 
must proceed in the following order: vei. 

1. The counsel for the defendant must open the case 
and offer evidence in support of the allegation of insanity. 

2. The counsel for the people may then open their case 
and offer evidence in support thereof. Order of 


trial of the 
3. The parties may then respectively offer rebutting question of 


© insanity. 

testimony only, unless the court, for good reason in further- 

ance of justice, permit them to offer evidence upon their 
original cause. 

4, When the evidence is concluded, unless the case is 

submitted to the jury on either or both sides without argu- 


ment, the counsel for the people must commence, and the 
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defendant or his counsel may conclude, the argument to the 
jury. 

5. If the indictment be for an offence punishable with 
death, two counsel on each side may argue the case to the 
jury, in which case they must do so alternately. In other 
cases the argument may be restricted to one counsel on each 
side. 

Bila ur thn 6. The-court must then charge the jury, stating tothem 

penre all matters of law necessary for their information in giving 
their verdict. 

Verdict of the § 5233. s 457. If the jury find the defendant sane, the 

ceedings trial of the indictment must proceed, or judgment may be 
pronounced, as the case may be. If the jury find the defend- 
ant insane, the trial or judgment must be suspended until he 
becomes sane, and the court, if it deems his discharge dan- 
gerous to the public peace or safety, may order that he be in 
the meantime committed by the proper officer to a lunatic 
asylum, and that upon his becoming sane, he be re-delivered 
to the proper officer. 

whose rer ag § 5234.3 458. The commitment of the defendant, as 

bat cia "'* mentioned in the last section, exonerates has bail, or entitles 
a person, authorized to receive the property of the defend- 
ant, to a return of any money he may have deposited instead 
of bail. 

Defendant § 5235. 5 459. If the defendant is received into an 

asylum until asylum, he must be detained there until he becomes sane. 

he becomes : - E 

sane. wen to When he becomes sane, the person having him in charge must 

Se give notice of that fact to the proper officer, who must there- 
upon, without delay, bring the defendant from the asylum, 
and place him in proper custody until he is brought to trial 
or judgment, as the case may be, or is legally discharged. 

Expense ot ; a tas . nee The rh: of a - . 

defendant to o the asylum, of keeping him there, and of bringing him 

where charge. back, are in the first instance chargeable to the county in 
which the offence was committed; but the county may re- 
cover them from the estate of the defendant, if he have any, 
or from a relative legally bound to care for him, or from the 


county in which he was a resident. 


—— eee 
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CHAPTER VI. 


COMPROMISING CERTAIN PUBLIC OFFENCES BY LEAVE OF THE COURT. 


SECTION. SECTION. 

52387 Certain offences for which the 5239 No public offence to be com- 
party has a civil action may be promised except as herein pro- 
compromised. vided. 


5238 Compromise to be by permission 
of the court. Order thereon a 
bar to another prosecution. 


§ 5287. s 461. When a defendant is held to answer on Certain ot- 

= . e 8 fences for 

a charge of misdemeanor, for which the person injured by which the 
P : . +, party hasa 

the act constituting the offence has a remedy by a civil civil action 


action, the offence may be compromised as provided in the promised. 
next section, except when it is committed: 

1. By or upon an officer of justice, while in the execu- 
tion of the duties of his office. 

2. Riotously. 

3. With an intent to commit a felony. 

§ 5238. s 462. If the party injured appears before the compromise 
court to which the depositions are required to be returned, at eee pers 
any time before trial, and acknowledges that he has received ‘ibe 
satisfaction for the injury, the court may, in its discretion, on 
payment of the costs incurred, order all proceedings to be 
stayed upon the prosecution, and the defendant to be dis- 
charged therefrom; but in such case the reasons for the | 4. sereon 
order must be set forth therein, and entered on the minutes, # bar to 


5 k another prose- 
The order is a bar to another prosecution for the same of- oer 


fence. 


§ 5239. s 463. No public offence can be compromised, no pubiic of. 
A : ; * fence to be 
nor can any proceeding or prosecution for the punishment compromised 
except as 


thereof upon a compromise, be stayed except as provided in herein pro: 
this Chapter. 
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CuaptTer VII. 


DISMISSAL OF THE ACTION BEFORE OR AFTER INDICTMENT, FOR WANT OF 


PROSECUTION OR OTHERWISE. 
SECTION. SECTION, 
5240 When action may be dismissed, 5243 Court may, on its own motion, or 
5241 Action may be continued and on application of the prosecut- 
defendant discharged from cus- ing attorney, order action dis- 
tody, when and how. missed. 
5242 If action dismissed, defendant 5244 Nolle prosequi abolished. 
to be discharged, ete. 5245 Dismissal a bar in misdemeanor 
but not in felony. 
When action § 2540. s 464. The court, unless good cause to the con- 
may be dis : F : ° 
missed. trary is shown, must order the prosecution or indictment to 


be dismissed in the following cases: 

1. When a person has been held to answer for a public 
offence, if an indictment is not found against him at the next 
term of the court at which he is held to answer. 

2. If a defendant whose trial has not been postponed 
upon bis applhieation, is not brought to trial at the next term 
of the court in which the indictment is triable, after it is 
found. ‘ 

Action may be § 5241. 3s 465. If the defendant is not indicted or tried 


continued and . . ‘ 
defendant dis- as provided in the last section, and sufficient reason therefor 


custody, when j is shown, the court may order the action to be continued 
from term to term, and in the meantime may discharge the 
defendant from custody on his own undertaking of bail for 
his appearance to answer the charge at the time to which the 
action is continued. 

oe eee re § 5242. 3 466. If the court directs the action to be dis- 


d, de- ‘ . F, 
ae a missed, the defendant must, if in custody, be discharged 
discharged, ; P 


ete. therefrom; or if admitted to bail, his bail is exonerated, or 
money deposited instead of bail must be refunded to him. 
Court may on § 5243. s 467. The court may, either of its own motion 


its own mo- : ° : : 
tion oron ap or upon the application of the prosecuting attorney, and in 
plication , ‘ 4 : * 

prescouens furtherance of justice, order an action or indictment to be 


order action dismissed. The reasons of the dismissal must be set forth in 
an order entered upon the minutes. 


») 
i 


* 
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§ 5244. 3468. Theentry of anolle prosequi is abolished Nolle prosequt 
és z a abolished, 
and no prosecuting attorney can discontinue or abandon a 
prosecution for a public offence, except as provided in the 
last section. 
§ 5245. s 469. An order for the dismissal of the action Dismissal a 
: s M A i ¢ : bar in misde- 
as provided in this Chapter, is a bar toany other prosecution me ig Bde 
phn e . r: s notin felony 
for the same offence, if it is a misdemeanor; but is not a bar 


if the offence is a felony. 


CuHapter VIII. 


PROCEEDINGS AGAINST CORPORATIONS, 


SECTION. SECTION. 

5246 Summons upon information, etc. 5251 If magistrate certify that there 
against; by whom issued and is sufficient cause, grand jury 
when returnable. to investigate, etc. 

5247 Summons, form of. 5252 Appearance and plea. 

5248 When and how served. 5258 Fine on conviction, how col- 

5249 Examination of the charge. lected. 


5250 Certificate of the magistrate and 
return thereof with the de- 
positions. 


§ 5246. 3470. Upon an information or complaint Summons 
upon informa- 


; ati ygoretre s¢ Jac 9 a , tion. etc., 
against a corporation, the magistrate must Issue a summons, soaiane: UY 


signed by him, with his name of office, requiring the corpor- Mym isred: 
ation to appear before him at a specified time and place to‘)! 
answer the charge, the time to be not less than ten days after 
the issuing of the summons. 

§ 5247. s471. The summons must be substantially in summons, 
the following form: ix ere 

County of (as the case may be). The people of the 
Territory of Utah to the (naming the corporation). 

You are hereby summoned to appear before me at (nam- 
ing the place), on (specifying the day and hour), to answer 
a charge made against you upon the information of A. B., for 
(designating the offence generally). Dated at this 
day of eighteen . G.H., Justice of the Peace (or as 
the case may be). 

§ 5248. 3472. The summons must be served at least 
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When and howfive days before the day of appearance fixed therein, by de- 


served. 


Examination 
of the charge. 


Certificate of 
the magis- 
trate, and re- 
turn thereof, 
with the de 
positions 


If magis- 
trate certify 
that there is 
suflicient 
cause grand 
jury to investi- 
gate, etc. 


of ao bora 
and plea. 


Fine on con- 
viction, how 
collected. 


Feb. 22, 1878. 
Affidavits de- 
fectively en- 
titled valid. 


livering a copy thereof and showing the original to the pres- 
ident or other head of the corporation, or to the secretary, 
cashier or managing agent thereof. 

§ 5249. s 473. At the appointed time in the summons, 
the magistrate must proceed to investigate the charge in’ the 
same manner as in the case of a natural person, so far as 
these proceedings are applicable, 

§ 5250. s 474. After hearing the proofs, the magis- 
trate must certify upon the depositions, either that there is 
or is not sufficient cause to believe the corporation guilty of 
the offence charged, and must return the deposition and cer- 
tificate, as prescribed in section 116. 

§ 5251. 8475. If the magistrate returns a certificate 
that there is sufficient cause to believe the corporation guilty 
of the offence charged, the grand jury may proceed thereon 
as in case of a natural person held to answer, 

§ 5252. 3476. If an indictment is found, the corpora- 
tion may appear by counsel to answer the same. If it does 
not thus appear, a plea of not guilty must be entered, and the 
same proceedings had thereon as in other cases. 

§ 5253. s 477. Whena fine is imposed upon a corpo- 
ration, on conviction, it may be collected by virtue of the 
order imposing it, by the proper officer, out of its real and 
personal property, in the same manner as upon an execution 
in a civil action. 


CHAPTER IX. 


ENTITLING AFFIDAVITS. 


SECTION, 
5254 Affidavits 
valid. 


defectively entitled 


§ 5254. 3478. It is not necessary to entitle an affidavit 
or deposition in the action, whether taken before or after in- 
dictment, or upon an appeal; but if made without a title, or 
with an erroneous title, it is as valid and effectual for every 
purpose as if it were duly entitled, if it intelligibly refer to 
the proceeding, indictment, or appeal in which it is made. 
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CHAPTER X. 


ERRORS AND MISTAKES IN PLEADINGS AND OTHER PROCEEDINGS. 


SECTION. SECTION. 
5255 Errors and mistakes, when not 5257 This act takes effect March 10, 
material. 1878. 


5256 Acts and parts of acts inconsist- 
ent with this act repealed. 


§ 5255. 3479. Neither a departure from the form or grrors ana 
mode prescribed by this act in respect to any pleading or pro- Sof abel 
ceeding, nor an error or mistake therein, renders it invalid, ““"*? 
unless it has actually prejudiced the defendant, or tended to 
his prejudice, in respect to a substantial right. 

§ 5256. 3480. ‘An act providing for appeals to the tneonsistent 
supreme court,’’ approved January 18th, 1861, and ‘*An act of ain eapent: 
regulating the mode of procedure in criminal cases,’’ ap- ai 29, 1878, 
proved January 21st, 1853, and that all acts and parts of acts 
inconsistent with the provisions of this act be, and the same 
are, hereby repealed. 

§ 5257. 3481. This act shall be in force from and rnisact takes 
after the tenth day of March, eighteen hundred and seventy- 10, 1878. 


eight. 


CONCERNING COSTS AND FEES OF COURTS, AND APPROPRIA- 
TIONS THEREFOR. 


8 [Approved January 21, 1859, ] 
SECTION. Secrion. 


5258 When complainant to pay costs. 5260 Duty of court when prisoner 
5259 When a fine is imposed court cannot pay fine. 
, may order imprisonment. 


§ 5258. 5) Jn all cases of criminal prosecution where when com. 
the complainant is not an eye-witness of the crime alleged, Post t oP 
and the defendant is not found guilty on trial, the complain- eer 


ant shall pay the costs, unless probable cause shall have been 


~l 
or 
fo 3) 
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shown in said trial; and all persons found guilty of crime 
upon trial, shall pay the costs, except where the party is in- 
solvent, in which case a county court may authorize the pay- 
ment of said costs, or such part thereof as their discretion 
shall dictate, out of the county treasury; Provided, That a 
county court shall not appropriate more than one-third of the 
county revenue to defray the expenses of courts for any one 
year; and that, in all appropriations of a county court for 
court expenses, that of dieting prisoners shall have the pre- 
cedence, 


[Approved February 19, 1869.] 


When a fine is § 5259 (2264) 
imposed court 9 : 


In all cases where, by law, the courts are 
may order im authorized to assess a fine for any public offence, and on due 
Feb. 19, 1869. trial a fine shall be assessed, the court is hereby authorized to 

order the person convicted to be imprisoned until such fine 
and costs are paid or secured to be paid to the satisfaction of the 
court; Provided, That the term courts in this act shall also 
include courts held by mayors, aldermen and justices of the 
peace of incorporated towns and cities. 


Duty of court 


ead § 5260. “%) Jt shall be the duty of the court in all 
fine. cases where any person is actually imprisoned, pursuant to its 
order for the non-payment of any fine, on being satisfied that 
such convicted person is unable to pay such fine, or to secure 
its payment, to make such order in the premises as justice 
and equity may require; Provided, Such person shall not be 
detained in prison for a longer period than will be sufticieht 
to pay such fine and costs at the rate of one dollar per day, 
and the officer having such person in custody may cause him 


to be kept at labor during the usual laboring ais of each 
laboring day. 


INSANE CONVICTS. 


INSANE CONVICTS. 


SECTION. SECTION, 
5261 Insane to be removed toasylum, 5263 Cost of proceeding, how paid. 
manner of, 5264 Care of, how paid. 


5262 How released; time of con- 
finement deducts from  sen- 
tence, 
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§ 5261. s1. Whenever any person confined in the Ter- maren 11, 1896 


ritorial penitentiary or any county jail under sentence of any } 


court of this Territory, manifests symptoms of insanity of ajum. 


nsane con - 
icts to be re 
10ved to asy- 


oe ° » . P e % Manner of 
homicidal, suicidal, incendiary or violent character, it shall be proceeding in 
‘ such cases, 


the duty of the United States marshal, or sheriff of the examination, 
etc, 


county, to make complaint under oath to the judge of any 
district or probate court within this Territory, setting forth 
the facts connected with the conviction, sentence and insanity 
of said person, and the judge of said district or probate 
court shall cause such person to be brought before him, and 
he shall summon to appear before him at the same time and 
place two or more witnesses who well knew the accused dur- 
ing the time of alleged insanity, who shall testify under oath 
as to the conversation, manners and general conduct upon 
which said charge of insanity is based; and shall also cause 
to appear before him at the same time and place two or more 
practicing physicians in medicine, before whom the judge 
shall examine the charge, and if after a hearing of the case 
and a personal examination of the alleged insane person, the 
said physicians shall certify on oath that the person examined 
is insane, and the case is of a recent or curable character, or 
that the said insane person is of a homicidal, suicidal, or in- 
cendiary disposition, or that from any other violent symptoms 
that said insane person would be dangerous to his or her own 
life, or to the lives or property of others, if at large, and if 
the judge shall be satisfied that the facts revealed in the ex- 
amination establish the existence of the insanity of the per- 
son accused and that it is of a recent or curable nature, or of 
a homicidal or incendiary character, or that from the violence 
of the symptoms the said insane person would be dangerous 
to his or her own life or the lives or property of others, if at 


760 CRIMINAL PROCEDURE. 


large, he shall direct the aforesaid marshal, or sheriff, to 
convey to, and place in charge of the officers of the Territor- 
ial insane asylum such insane person, and shall transmit a 
copy of the complaint, commitment and physicians’ certifi- 
sate, and upon the receiving of the same the officers of said 
Territorial insane asylum shall receive and care for said in- 
sane person as other patients. 

Bow released § 5262. s2. If at any time before the expiration of the 
sentence, said insane person shall be cured, the board of di- 
rectors of said asylum shall submit a statement of the facts 
of the commitment and cure of said person to the district or 
probate court that committed said person, and the judge of 
said court shall cause said person to be brought before him, 
and all necessary witnesses to be examined in order to 
ascertain the mental condition of said person. If upon ex- 
amination by said judge, said person is found sane, he shall 
direct the marshal or sheriff to take said person to the Terri- 
torial penitentiary or county jail, where he shall be confined 
and serve out the remainder of his sentence. The time of 

finement to be Confinement in said asylum shall be deducted from the term 

deducted from 3 3 F P ‘ . 

term of sen” Of imprisonment of said person. But if the sentence of said 

j person expires during the period of his insanity and while 
confined in the Territorial insane asylum and he subsequently 
is cured, he shall be released from said asylum. 

Coat of pro § 5263. 33. All costs incurred in the aforesaid ex- 

how pai’  &minations when the person is confined in the penitentiary 
shull be paid by the Territory of Utah, and all costs meurred’ 
in examining persons confined in the county jail shall be paid 
by the county, and the clerk of the district court before 
which examinations were conducted, shall certify the costs to 
the auditor of public accounts who is hereby authorized to 
draw his warrant on the Territorial treasurer for the amount 
of said costs, and the clerk of the probate court before which 
said examinations were conducted, shall certify the costs to 
the county court of the county. 

ing of, how § 5264. 84. The costs for the care and keeping of all 

a insane persons under the provisions of this act shall be paid 
by the Territory of Utah, and upon presentation of said 
costs, duly certified by the directors of said asylum, to the 
auditor of public accounts, he shall draw his Wales upon 
the Territorial treasurer for said amount. ‘ 
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GRATUITIES TO DISCHARGED CONVICTS. 


SECTION. SECTION. 
5265 Discharged, to receive fifteen 5266 How drawn. 
dollars. 


* : Appropriation 
§ 5265.51. That each person convicted under the for persons 
discharged 


Territorial statutes and sentenced to imprisonment in the trom peniten- 
Utah penitentiary for a term of one year or longer, shall, Maren 11, 1886. 
upon his or her release therefrom, be entitled to receive from 
the Territorial treasury the sum of fifteen dollars. 
§ 5266. s 2. Uponthe expiration of the term of im- Feb. 21, iss, 
prisonment of each convict, the warden of the penitentiary be made by 
warden 0 


shall make out and file with the auditor of public accounts a penitentiary 
é and filed with 


certificate properly numbered,-:showing the date of its issu- auditor of pub: 
ance, the prisoner for whom the money is drawn, the offence ; 

for which he was convicted, the date of his admission to the 
penitentiary, and the day his term of imprisonment expired. 

The auditor shall, upon the filing of such certificate, issue a puty of aud- 
warrant upon the Territorial treasury for the payment of said ae 
money; Provided, That of said money the warden shall ex- 

pend at least ten dollars inthe purchase of clothing for said 


prisoner. 


REWARD TO CONVICTS, 


SECTION. SECTION. 
5267 Warden to keep a convict’s re- 5270 Same. 
cord, 5271 When earned time forfeited, ap- 
5268 Convicts entitled to deduction peal to Governor, his power 
from sentence. to restore. 
5269 Amount of deduction. 5272 When act takes effect. 


§ 5267. s1. It shall be the duty of the warden of the waraen to 


Utah penitentiary to keep a record in which he shall enter a oroonduet ai 


statement of every infraction of the prison rules committed “""'» 


762. 


When entitled 
to a reduction 
from period of 
sentence 


Amount of de- 
duction. 
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by any of the convicts. At the end of each month, he shall 
certify upon said record to the good conduct of each convict 
who has not been guilty of an infringement of any of the 
rules. 

§ 5268. s 2. Each convict sentenced for any period less 
than life, who has not been guilty of a breach of the rules of 
discipline of the prison, shall be entitled to a reduction of the 
period of sentence, as hereinafter provided; and when the full 
term of imprisonment for which any convict has been sen- 
tenced by the court shall be diminished by his good conduct 
under the provisions of this act, so that the term of impris- 
onment has thereby expired, the warden of the penitentiary 
shall immediately furnish the secretary of the Territory a 
certificate stating the length of time his term of imprison- 
ment has been so diminished, and no objections appearing to 
the Governor, the convict shall be released. 


§ 5269. s 3. The following deductions shall be allowed 
to convicts for good conduct: From the term of sentence of 
three months, fifteen days; from a term of six months, thirty 
days: from aterm of one year, two calendar months; thus 
a one-year convict shall be entitled to a discharge at the ex- 
piration of ten months. If the term be for any time greater 
than one year, the service for the second year, or portion 
thereof, shall begin at the expiration of ten months, 
which shall stand for a service of one year. On a second 
year the convict shall be entitled to a reduction of three cal- 
endar months; thus a service of one year and seven months 
shall be sufficient for a term of two years. The service of 
a third year, or fraction thereof, shall begin at the expiration 
of one year and seven months; four calendar months shall 
be allowed on said third year; thus a service of two years 
and three months shall be sufficient for a term of three years. . 
For a term of four years, the service of the fourth, or portion 
thereof, shall begin at the expiration of two years and three 
months, and on the fourth year five months shall be allowed, 
thus a service of two years and ten months shall be sufficient 
for a term of four years. In aterm of five years the ser- 
vice of the fifth year, or portion thereof, shall begin at the 
expiration of two years and ten months, and from the fifth 
year there shall be a deduction of six calendar months; thus 
a service of three years and four months shall be sufficient for 
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aterm of five years. For all time in excess of five years 
there shall be a deduction of one-half for such time. 

§ 5270. s 4. In all terms of sentence terminating inter-5#™e. 
mediately between those terms hereinbefore specified, the de- 
duction shall be proportionate to those named in the fore- 
going section. 

§ 5271. s 5. For a violation of the rules, the convict When earned 
shall be liable to forfeit all of: his reduction time for the fite4. 
month in which the infraction occurs. If the offence or of- 
fences be aggravated or frequent, the warden or other officer 
in charge shall have power to punish the offender by depriv- 
ing him of all or any portion of his reduction time earned 
previous to the commission of said offence or offences, Pro- Appes! to the 
vided, That any convict who may feel himself aggrieved by ¥"*™ 
the action of the warden or other officer in charge, in such 
cases, shall have the right to appeal, in writing to the 
Governor of the Territory, which writing shall include a 
statement of facts and the evidence and reasons of the ap- 
pellant for considering himself unjustly dealt with. Should 
the Governor, upon investigation, deem the complaint of the Governor may 
convict well grounded, he shall have power to credit back to tme. 
said convict as earned reduction time of which he has been 
deprived. 

§ 5272. s6. This act shall take effect forthwith after 
its passage and approval, and all unexpired terms of sentence wo... aot 
then pending shall be treated in accordance with the fore- ‘es effect. 
going provision. 
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FUGITIVES FROM JUSTICE, 


SECTION. SECTION. 

5273 The Governor may offer rewards 5277 Warrants may be issued when 
in certain cases. and by whom, 

5274 The Governor may appointagent 5278 When persons may be held to 
to demand fugitives from jus- await warrants from the Gov- 
tice. ernor. 

5275 U.S. District attorney to inves— 5279 Failing to give surety may be 
tigate when demand is made committed to prison, 
upon the Governor by State or 5280 When person may be discharged 
other Territory. 5281 Complainant to be liable for costs 

5276 The Governor to issue warrant and charges. 


to return prisoner to other 
Territory or State. 


The Governor § 5278. 31. The Governor may offer areward, not ex- 


wards in cer ceeding five hundred (500) dollars, payable out of the Terri- 
March 13, 184. torial treasury, for the apprehension: 

1. Of any convict who has escaped from the Territorial 
penitentiary; or, 

2. Of any person, who has committed, or is charged 
with the indictment with the commission of an offence pun- 
ishable with death. 

Bae eoveees § 5274. s2. The Governor of this Territory may, in 
seen uditites BY case authorized in the Constitution and laws of the 
from Justice. (Jnited States, appoint agents to demand of the executive au- 
thority of any State or other Territory, or from the executive 
* authority of any foreign government, any fugitive from jus- 
tice and the compensation of such agents shall be a charge 
against the Territory. 
ce ee § 5275. 83. Whenever a demand shall be made upon 
to investi' the Governor of this Territory, by the Governor of any 
emand is +, . ee ‘ Iw AY aa ‘ ; th. 
spade upon the Hee or meet fetes y, in any case authorized by the Con- 
State’ or other stitution and laws of the United States, for the delivery over 
of any person charged in such State or Territory, with any 
crime, the United States district attorney when required by 
the Governor, shall forthwith investigate the grounds of de- 
mand, and report to the Governor all material facts which 
may come to his knowledge, as to the situation and cireum- 
stances of the person so demanded, and especially whether 


he is held in custody, or is under recognizance to answer for 
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any offence against the laws of this Territory, or of the 
United States, or by virtue of any civil process, and also 
whether such demand is made conformably to law, so that 
such person ought to be delivered up. 
§ 5276. s 4. If the Governor shall be satisfied that the The Governor 
to issue war- 
demand is comformable to law, and ought to be complied rant to return 


prisoner, to 


with, he shall issue his warrant, under the seal of the Terei- othe e Torri 
tory, authorizing the agents who make such demand, either ¥»e 
forthwith, or at such time as shall be designated in the 
warrant, to take and transport such person to the line of 

this Territory, at the expense of such agents, and shall 

also by such warrants, require the civil officers within this 
Territory, to afford all needful assistance in the execution 

thereof. 

§ 5277. 35. Whenever any person shall be found with- Warrant may 
in this Territory, charged with any offence committed in any when, and by 
State or other Territory, and liable by the Constitution and 
laws of the United States to be delivered over upon the de- 
mand of the Governor of such State or other Territory, any 
court or magistrate authorized to issue warrants in criminal 
cases may, upon complaint on oath, setting forth the offence 
and such other matters as are necessary to bring the case 
within the provisions of law issue a warrant to bring the per- 
son so charged before the same or some other court or magis- 
trate, within this Territory, to answer to such complaint, as 
in other cases. 

§ 5278. s 6. If, upon the examination of the person when persons 


may be held to 


charged, it shall appear to the court or magistrate that there awiitwarrants 
is reasonable cause to believe that the complaint is true, and areks ae 
that such person may be lawfully demanded of the Governor, 
he shall, if not charged with a capital crime, be required to 
recognize, with sufficient sureties, in a reasonable sum, to ap- 
pear before such court or magistrate at a future day, allowing 
a reasonable time to obtain the warrant of the Governor, and 
to abide the order of such court or magistrate in the premises. 
§ 5279. s 7. If such person shall not recognize, or, if Failing to give 
he shall be charged with a capital crime, he shall be com- be pga 4 
mitted to prison, and theres detained [until] such day, in‘? °" 
like manner as if the offence charged had been committed 
within this Territory, and if the person so recognizing shall 
fail to appear according to the condition of this recognizance, 
be shall be defaulted, and the same proceedings shall be had 
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as in the case of other recognizances entered into before such 
court or magistrate. 


Nifengy Rw ie § 5280. s8. If the person so recognized or committed 
charged. shall appear before the court or magistrate upon the day 


ordered, he shall be discharged, unless he shall be demanded 
by some person authorized by the warrant of the Governor to 
receive him, or unless the court or magistrate shall see cause 
to commit him, or to require him to recognize anew for his 
appearance at some other day; and if when ordered, he shall 
not so recognize, he shall be committed and detained as be- 
Proviso. fore; Provided, That whether the person so charged shall 
be recognized, committed, or discharged, any person author- 
ized by the warrant of the Governor may, at all times, take 
him into custody, and the same shall be a discharge of the 
recognizance, if any, and shall not be deemed an escape. 
Complainant - § 5281. s9. The complainant in any such ease shall be 
cosis and = answerable for all the actual costs and charges, and for the 
charges when, ‘ P : * 
etc. support in prison of any person so committed, to be paid 
weekly, or otherwise, as may be ordered by the court or mag- 
istrate; and if the charge for his support in prison shall not 
be so paid, the jailor may, on the failure of the complainant, 
discharge such person from his imprisonment. 
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OF THE WRIT OF HABEAS CORPUS. 


SECTION. SECTION. 
5282 Petition for writ of habeas cor- 5293 Defendant may be arrested, 
corpus; what to contain, 5294 Defect of form. 
5283 Condition on which writ may be 5295 Imprisonment and fine. 
granted.’ 5296 Defendant’s answer. 
5284 By what courts may be granted. 5297 Judge may be tined and impris- 
5285 Application must be made to oned. 
nearest judge. 5298 Plaintiff to be retained in cus- 
5286 Form of writ. tody. 
5287 Disallowance of writ. 5299 Plaintiff may be absent at time 
5288 Endorsement ‘‘by the habeas of trial. 
corpus act.’’ 5300 Proceedings of the court or 
5289 Writ may be issued without ap- judge. 
plication. 5301 Fine and imprisonment of de- 
5290 Any person may be appointed to fendant. 
serve writ. 5302 Fine of officer. 
5291 Mode of serving the writ. 5303 Sureties in case of bail; witness. 


5292 Writ may be served upon any 5304 Civil suit for damages. 

person holding prisoner. 

§ 5282. (P) The petition for a writ of habeas corpus petition tor 
must be in writing, and be sworn to, and signed by the pris-Wupes;what 
oner, or some person on his, her, or their behalf, setting forth (45 tas, 
the facts concerning his, her, or their imprisonment, and in 
whose custody he, she, or they are detained, and shall be ac- 
companied by a copy of the warrant or warrants of commit- 
ment, or an affidavit that the said copy had been demanded 
of the person or persons in whose custody the prisoner or 
prisoners are detained, and by him or them refused, or neg- 
lected to be given. ; 

§ 5283. “P Upon the presentation of the foregoing Condition on 
petition to any court having jurisdiction, the writ of hahaa say ben 
corpus shall be awarded, unless it shall appear from the peti- 
tion itself, or the documents annexed, or the showing of the 
petitioner, the party so applying would not be entitled to any 
relief. 

§ 5284. (1) The writ of habeas corpus may be allowed By what 
by the supreme, district, or probate court, or any judge fevianted. 
thereof, and may be served in any part of the Territory. 

-§ 5285, 0% Application for this writ must be made to 
the court or judge most convenient in point of distance to 
the applicant, and the more remote court or judge, if applied 
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Application | to for the writ, may refuse the same, unless a sufficient reason 
mus e made 


to seameek De adduced in the petition for not making application to the 
more convenient court or judge. 

Form of writ. § 5286. “%) When the writ shall be awarded, it shall 
appear under the seal of court issuing the same, or if it be is- 
sued by any judge it shall be signed by him, and shall be sub- 
stantially in the following words, to-wit: 

Territory of Utah, 2 To the marshal, or sheriff, officer, 
County of § or to A. B., (as the case may be): 
You are hereby commanded to have the body of C. D., 
by you detained as alleged, before the court, or before me, 
E. F., judge, etc., (as the case may be), at————, on———-,, 
or forthwith, after being served with this writ, to be dealt 
with according to law, and to abide such order as the court or 
judge shall make in the premises, and have you then and 
there this writ, with a return of your doings in the premises. 
edbatratra ite § 5287. “") When the writ is disallowed, the court or 
os haa judge shall cause the reasons of said disallowance to be ap- 
pended to the petition, and returned to the person applying 
for the writ. 

any neem tl § 5288. (9%) To the intent that no officer, sheriff, 

corpus act.” jailor, constable, or other person or persons whatsoever, 
upon whom such writ shall be served, may pretend ignorance 
thereof, such writ or copy thereof shall be indorsed with the 
following words: ‘*By the Habeas Corpus Act,’’ and all per- 
sons upon whom such writs shall be served, holding said pris- 
soner or prisoners, shall make return of such writ and shall 
bring or cause to be brought the body or bodies of such per- 
son or persons before the court or judge issuing said writ 
according to the requirements of the same. 

Writ may is- § 5289. her's Whenever the court or judge authorized to 

application. grant this writ, has evidence that any person within the juris- 
diction of such court or judge is unjustly imprisoned or re- . 
strained of his liberty, it is the duty of each court or judge to 
issue or cause to be issued, the writ as aforesaid, though no 
application be made therefor. 

Any person $5290, 0. The writ may be served by the officer or 

pointed to by any other person appointed for that purpose by the court 
or judge by whom it is issued or allowed. If served by any 
other person than the officer, he possesses the same power 
and is liable to the same penalty for a non-performance of 
his duty as though he were the officer. : 
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§ 5291. 9% The proper mode of service is by leaving Moile of sory: 
the original writ with the defendant or person holding or de- 
taining such plaintiff or prisoner and preserving a copy on 
which to make the return of service. 


§ 5292, 8 If the defendant cannot be found, or if he writ may be 


: ws * . : served upon 
have not the plaintiff in custody, the service shall be made any person 
. Paty ; +444" 1olding pris- 
upon any person having the plaintiff in custody, in the man- ener. 
ner and with the same effect as though he had been made de- 


fendant therein. 


§ 5293. 9°) If the defendant conceal himself, or re- Defendant 
fuse admittance to the person attempting to serve the writ, or rested. 
if he attempt wrongfully to carry the person out of the 
county or Territory after service of the writ as aforesaid, the 
officer, or the person who is attempting to serve, or who has 
served the writ as above contemplated, is authorized to arrest 
the defendant or other person so resisting and bring him or 
them together with the plaintiff forthwith before the officer 
or court before whom the writ is made returnable. In order 
to make such arrest, the officer or other person having the 
writ possesses the same power to execute the same as is given 
to a sheriff for the arrest of a person charged with felony. 

§ 5294. “% The writ of habeas corpus must not be Defect of 
disobeyed for any defect of form or misdescription of the 
plaintiff or defendant; Provided, Enough is stated to show 
the meaning and intent of the writ. Service being made in 
any mode, the defendant must appear at the proper time and 
place and answer the petition. He must also bring the body 
of the plaintiff .or show good cause for not doing so; to get 
possession of a ‘plaintiff’s person, when there is no person 
appearing to have him in charge or custody, the same power 
is given to the officer or person having the writ as is given to 
the sheriff for the arrest of a person charged with felony. 

§ 5295. @) A wilful failure to comply with the re- tmpriconment 
quisitions of this act renders the defendant or offending party “"°""* 
liable to be attached for a contempt and to be imprisoned 
until a compliance is obtained and also subjects him to a for- 
feiture of one thousand dollars to the party thereby aggrieved. 

§ 5296. “M) The defendant in his answer must state Defendant's 
_ plainly and unequivocally whether he then has, or at any time freed 
has had the plaintiff under his control and restraint, and, if 
so, the cause thereof. If he has transferred him, he must 
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stute the fact, and to whom, and the time thereof, as well as 
the reason or authority therefor. 

§ 5297, ( Any judge, whether acting individually or 
us a member of the court, who wrongfully and wilfully re- 
fuses to award such writ whenever proper application for the 
same is made, shall forfeit and pay the sum of one thousand 
dollars, ‘Which may be recovered by an action of debt for the 
use of the Territory; and may be imprisoned for a term not 
exceeding one year. 

§ 5298. “™ Until the sufficiency of the cause of re- 
straint is determined, the defendant may retain the plaintiff 
in his custody and may use all necessary and proper means 
for that purpose. 


§ 5299. O") The plaintiff in writing, or by his attor-— 


ney, may waive his right to be present at the trial, in which 
case the proceedings may be had in his absence. The writ 
in such cases will be modified accordingly. If no sufficient, 
just, legal cause of detention is shown, the plaintiff must be 
discharged. 

§ 5300, Upon the return of any writ of habeas 
corpus, the court or judge shall, after having given sufficient 
notice, proceed in a summary manner to settle the said facts, 
by hearing the testimony and arguments, as well of all parties 
interested civilly, if any there be, as of the prisoner or pris- 
oners, and the person or persons who hold him, her or them 
in custody; and shall dispose of the prisoner or prisoners as 
the case may require, in all cases where the imprisonment is 
for a criminal offence and there is not sufficient cause for dis- 
charge; and, although the commitment may have been in- 
formally made or without due authority, or the process may 
have been executed by a person not duly authorized, the 
court may make a new commitment, or admit the party to 
bail, if the case be bailable. 

§ 5301. ““® Disobedience to any order of discharge, 
or attempt to elude the service of the writ of habeas corpus, 
or to avoid the effect thereof, subjects the defendant to a 
fine of one thousand dollars and imprisonment for the 
term of one year; and any person knowingly aiding and 
abetting in any such act, shall be subject to the like punish- 
ment. : : 
§ 5302. “M? Any officer refusing t6 deliver a copy of 
any legal process by which he detains the plaintiff in custody 


es ee eee 
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to any person who demands such copy for the purpose of 
taking out a writ of habeas corpus, shall forfeit not exceed- 
ing two hundred dollars to the person so detained. 

§ 53038. “ All persons admitted to bail on habeas Sureties in 
corpus shall enter recognizance, with sufficient sureties, in witnesses. ’ 
such sum as the court shall direct, having regard to the cir- 
cumstances of the plaintiff and the nature of the offence, 
conditioned for his, her or their appearance at the next term 
of the court to be holden in the county where the offence 
was committed, or where the same is to be tried. And all 
material witnesses shall also be required to enter recognizance 
to appear at the same time and place and not depart there- 
from without leave. All such papers must be filed in the 
clerk’s office where the same is made returnable. 

§ 5304, 04) The recovery of any penalties incurred by Oivil suit for 
reason of the provisions of this act shall be no bar to a civil 
suit for damages. 
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PART FOURTEER A. 


CRIMINAL PROCEDURE IN JUSTICES’ COURTS, 


AN ACT REVISING THE PROCEEDINGS IN JUSTICES’ COURTS, AND PROVIDING 
FOR APPEALS TO DISTRICT COURTS IN CRIMINAL CASES, 


CHAPTER I. 


COMPLAINT, WARRANT, PLEA AND CHANGE OF VENUE, 


SECTION. 

5305 How proceedings and actions 
may be commenced. 

5306 Warrant to be issued, form of. 

5307 Docket must be Kept. 

5308 Kind of pleas to a complaint. 

5309 Pleas must be oral and entered 
in docket, court may hold de- 
fendant to answer, when. 

5310 When court must proceed to try 
the case. 


SECTION, 

5311 When change of place of trial 
may be had, 

5312 When change of place of trial is 
ordered justice must transmit 
papers, etc. 

5313 Trial may be postponed. 

5314 Defendant must be present. 

5315 Defendant may demur, when. 

5316 If demurrer is sustained new 
complaint must be filed. 


5317 How officer must serve warrant. 


§ 5305. s1. All proceedings and actions before a 
justice’s court for a public offence of which such courts have 


b “<P 
Mareh 13, 1ss1, Jurisdiction, may be commenced by complaint under oath, 


Proviso 


setting forth the offence charged with such particulars of 
time, place, person and property as to enable the defendant 
to understand distinctly the character of the offence com- 
plained of and to answer the complaint. The justice must 
note the time of filing the complaint by mdorsement thereon; 
Provided, That police officers on duty may arrest any of- 
fender at the time or immediately after the commission of 
the offence and bring him before the magistrate who may di- 


rect his trial or examination to proceed, though no complaint 


has been filed; Provided further, That when a defendant is 
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arrested without warrant as provided in this section, a sworn Additional 
complaint must be immediately filed with the magistrate, aro 
or an accusation made and entered on the minutes, specifying 
the charge against the defendant, as provided in this section. 
§ 5306. s 2. If the justice of the peace is satisfied that warrant to be 
the offence complained of has been committed, he must issue vere 
a warrant of arrest, which must be substantially in the fol- 
lowing form: 
Territory of Utah, 2 
County of. 5 Form of war- 


rant. 


“The people of the Territory of Utah to any sheriff, 
constable, marshal or policeman in this Territory: Complaint 
upon oath having been made this day made before me : 
justice of the peace, by C. D. that the offence of (designat- 
ing it generally) has been committed, and accusing EK. F. 
thereof; you are therefore commanded to arrest the above 
named E. F. and bring him before me forthwith, at (naming 
the place. ) 

Witness my hand at 
D. 18—. 


, this day of ae 


A. B., Justice of the Peace.’’ 

§ 5307. s 3. A docket must be kept by the justice of pocket must 
the peace, in which must be entered each action, and the pro- oe 
ceedings of the court therein. 

§ 5308. 34. There are three kinds of pleas to a com- Kind of pleas 
plaint; a plea of: 

1. Guilty. 

2. Not guilty. 

83. A former judgment of conviction or acquittal of the 
offence charged, which may be pleaded either with or with- 
out the plea of not guilty. 

§ 5309. s 5. Every plea must be oral and entered in pies, must be 
the minutes. If the defendant pleads guilty, the court may, fen ee 
before entering such plea or pronouncing judgment examine ™™"* 
witnesses to ascertain the gravity of the offence committed ; 
and if it appear to the court that a higher offence has been phe court may 
committed than the offence charged in the complaint, the er geal 
court may order the defendant to be committed or admitted dictment, in 
to bail, to answer any indictment which may be found against =~ 
him by the grand jury. 

§ 5810. s 6. Upon aplea other than a plea of guilty, if when court 


‘ : . . must proceed 
the defendant waive a trial by jury, and an adjournment or to try'the case. 
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change of venue is not granted, the court must proceed to try 
the case. : 
pes a Leos § 5311. s7. A change of the place of trial may be had 


trial may be ‘ , 
had. sat. any time before the trial commences: 


1. When it appears from the affidavit of the defendant 
that he has reason to believe, and does believe, that he can- 
not have a fair and impartial trial before the justice about to 
try the case, by reason of the prejudice or bias of such jus- 
tice, the cause must be transferred to another justice of the 
same or another precinct in the same county, or to another 
justice of the same. city. 

2. When it appears by affidavit that the defendant can- 
not have a fair and impartial trial, by reason of the prejudice 
of the citizens of the precinct, the cause must be transferred 
to a justice of a precinct in the same county where the same 
prejudice does not exist. 

cee § 5312. 58. When a change of the place of trial is 

eae nae ordered, the justice must transmit to the justice before 

papers, ete, Whom the trial is to be had all the original papers in the 
cause, with a certified copy of the minutes of his proceed- 
ings; and upon receipt thereof, the justice to whom they are 
delivered must proceed with the trial in the same manner as 
if the proceeding or action had been originally commenced 
in his court. 

wore § 5313. s9. Before the commencement of a trial in a 
justice’s court, either party may upon good cause shown, have 
a reasonable postponement thereof. 


eee § 5314. 810. The defendant must be personally pres- 
present: ent before the trial can proceed. 

may dom § 5315. s 11. The defendant may demur to the com- 
when, 


plaint when it appears upon the face thereof: 


1. That it does not conform to the requirements of sec- 
tion 1 of this act. 


2. That the facts stated do not constitute a public 
offence. 


It demurrer is § 5816. 312. If the demurrer be sustained a new com- 


new com- | plaint must be filed within Such time not exceeding one day 
ited. as the justice may name; if such new complaint be not filed 
the defendant must be discharged. 
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§ 5317. s 13. The officer who receives the warrant How onicer 
; por . must serve 
must serve the same by arresting the defendant, if in his warrant. 
power to do so, and bring him without unnecessary delay be- 


fore the justice who issued the same. 


. 
Cuaprer II. 
FORMATION OF THE JURY 

SKCTION. SECTION. 
5818 When trial by jury deemed to 53824 Who is not competent to act as 

be waived, juror. 
5319 Jury to consist of how many 5325 Who is exempt from liability to 

persons. act as juror. 
5320 Court may issue venire, 5326 Person exempt may serve, when. 


5821 Jurors may be summoned orally 5327 When juror can be excused. 
5322 Officer must return venire to 5828 What persons exempt must 
court with endorsement, state under oath, 
5323 Jurors may be summoned from 6829 Challenge to jurors. 
any part of incorporated city, 


§ 5318. 816. Atrial by jury shall be deemed to De Whos sal Py 
waived unless a jury be demanded by the defendant. If he t be waived. 
demand a jury, it shall be formed in the manner provided in 
this Chapter. 

§ 5819. 817. The jury ina criminal case tried before Jury to con 


. ‘ 5 nit, . sist of six per- 
a justice of the peace, shall consist of six persons having the sons. 


Qualifications 
following qualifications : of. 
1. They shall be male citizens of the United States over 
the age of twenty-one years; and 
2. Able to read and write the English language; and 
8. Residents of the precinct at least six months before 
being actually called to serve; and 
4. Taxpayers in the Territory; and 
5. Of reputed sound mind and discretion and not so 
disabled in body as to be unable to serve. 
§ 5820. 518. The court must issue a venire to the 
sheriff, constable, or city marshal of the jurisdiction, requir- 
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{ <2 4] 
Court mayis ing such officer to summon as many persons, comapétéat to 
sue venire re- 
quiringo®- act as jurors as the court may deem necessary; and from the 


cer tosummon 


personsto  nbersons so summoned shall be selected the persons to try the 


act as jorors. 


Proviso. case; Provided, That if the number first summoned shall be- 


come exhausted by challenge or otherwise, before the jury is — 


completed, the court must issue another venire requiring the 
officer to summon such additional number as may be deemed 
necessary, and so on until the jury is completed. 

Jurors may be § 5321. 819. Such jurors must be summoned from the 

— persons resident of the city or precinct, competent to serve 
as jurors, by notifying them orally that they are so summoned 
and of the time and place at which their attendance is re- 
quired, but no juror shall be summoned from the bystanders. 

Officers must § 5322. 8 20. The officers summoning such jurors must, 


to the conrt at or before the time fixed in the venire for their appearance, 

mont. return it to the court with a list of the persons summoned 
endorsed thereon. 

Jurors may be § 5323. 321. When anincorporated city comprises two 

from any or more precincts, jurors may be summoned from any portion 

porated city. of such city, regardless of the particular precinet in which 
they reside, and may serve in any precinct of such city. 

Who is not 5324. #22. A person is not competent to act as a 

act: to fonee,, j sae ” Bi ~ 


1. Who does not possess the qualifications preseribed 
by section 17, Chapter II. of this act. 
2. Who has been convicted of malfeasance in office or 
any felony or other high crime. 
3. Who is an officer or soldier of the United States or a 
person subject to their military control. 
Who is ex- § 5325. 3 23. A person is exempt from wa to act 


empt from lia 


pace, ** 4° as a juror if he be: 


1. A judicial or civil officer of the United — or of 
the Territory of Utah. 

2. A person holding a county office. 

3. An attorney and. counselor-at-law. 

4. <A person editing a newspaper or periodical. 
5. A teacher in a college, academy or school. 

6. A practicing physician or surgeon. 

7. An officer, keeper or attendant of an Ta 
pital, asylum, or other charitable institution. ‘\ ie 


| 
1 
| 


%. Engaged in the performance of duty as offices or at 


tendant of a county jail or the Territorial prison. 


=! 
~l] 
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9. An express agent, mail carrier, telegraph operator, 
miller, or a keeper of a public ferry or toll gate. 

(10. A dispensing druggist of a prescription drug store. 

AL) A Renecintendent, engineer, conductor, fireman or 
station agent of a railroad. 

§ 5326. s 24. A person summoned as a juror in a crim- person ex. 
inal case, in a justice’s court, entitled to exemption under the Serve, when. 
__ provisions of the preceding section, may nevertheless serve if 
he be otherwise competent, and do not insist upon his right 
of exemption. 

§ 5327. s 25. A juror cannot be excused by the court wren juror 
for slight or trivial cause, or for hardship or inconvenience to —— 
his business, but only when material injury or des‘ruction to 
his property, or that of the public entrusted to him is threat- 
ened, or when his own health, or the sickness or death of a 
member of his family requires his absence. 

§ 5328. s 26. If a person exempt from liability to act waar persons 
as a juror, as provided in section 23 of this Chapter, be sum- A302) 22" 
moned as a juror, he may state to the court, under oath, his °*" 
office, occupation or employment; and if it appear from such 
statement that he is entitled to exemption, he may be excused 
by the court. 

§ 5329. s 27. The provisions of Chapter I., of Title Challenge to 
V1. of **An act regulating the mode of Procedure in C riminal 
Cases,’” approved February 22, 1878, and amended in 1884, 
relative to challenging jurors, shall govern in justices’ courts 
so far asthe same are applicable to proceedings in criminal cases 
in said courts. 
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Chaprer Til, 


THN TRIAL, 
SHOTION, SHOTION, 
A880 Oath to be administered to jury, 65835 When several defendants are. 
Sua) Jury imneat alt together ln pre. tried, verdiet. 
sonce of defendant 5886 Jury cannot be discharged un- 
Sua8 Court must decide questions of til they auree, unless, . 
law, 5487 If jury discharged court may 
M0 Jury may deeide in court or may proceed again to trial, 
retire; ofleer must be aworn to 5388 Tf juror sick another may be 
take charge of jury, summoned, ete, 
fit Verdict must be publiely de-« 
livered, 
Oath to be ad § 5880, 9 80. The jury having been impaneled the 
Wwetere the court must administer to them the following oath; ‘You 


do swear that you will well and truly try this issue between 
the people of the Territory of Utah (or between the city of 


——< us the case may be) and A, B., the defendant, and a 


true verdict render according to the evidence,” 
Jury mut ait § 5331. 9 81. After the jury are sworn they must sit 
piwenco tovether and hear the proofs and allegations of the parties 
which must be delivered in public, and in the presence of the 
defendant, 


Court muatde § 5852, 8 82. The eourt must decide all questions of 
ode qhestions 


oflaw,ot, law which may arise in the course of the trial, but ean give 
no charge with respect to matters of fact. 
Jury may de § 5838, 633, After hearing the proofs and allegations 


olde in eourt 


of may retire the jury may decide in court, or may retire for consideration, 

ation, If they do not immediately agree an officer must be sworn to 
the following effect: ‘You do swear that you will keep this 

Omioor muat jury together in some quiet and convenient place, that you 

gabe GUnIES of Will not permit any person to speak to them, nor speak to 
them yourself, unless by order of the court, or to ask them 
whether they have agreed upon a verdict; and that you will 
return them into court when they have so agreed, or when 
ordered by the court,’ 

Vordiot must § 5334, 8 34. Whoa the jury have agreed on their ver- 


be publiely 


detivered, diet, they must deliver it publicly to the court, who ns en- 


ter or cause it to be entered, in the minutes, ail 
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§ 5835. 8385. When several defendants are tried to- When several 


defendants 
} 1 ’ 9 ‘PO i radia X ry are tried, ver 
gether, if the jury cannot agree upon a verdict as to all, they dieu may ve 
, rendered aato 


may render a verdict as to those in regard to whom they rendered av! 
do agree, on which a judgment must be entered accord- 
ingly, and the case as to the rest may be tried by another 


jury. 
§ 5836, 836. The jury cannot be discharged after the Jury cannot 


be discharged 


ause is submitted to them, until they have agreed upon and until they 


7 : have agreed, 
rendered their verdict, unless for good cause the court sooner Unies. 
discharges them. 

§ 5887. 837. If the jury is discharged, as provided in 4 jury ais 
the last section, the court may proceed again to the trial, in court may pro 


coed again to 


the same manner as upon the first trial, and so on until © vers the trial, 
dict is rendered, 
§ 5338. 8 38. If a juror be ineapacitated by sickness y¢ jy rorjn 


onpacituted by 


for attendance through the trial, another juror may be sume yu“ 
another may 


moned and the trial commenced over again, or the jury dis be sammoned, 
] . . ele, 
charged and a new jury impaneled, ss 


Cnaprer LV, 


NEW TRIAL AND ARREST OF JUDGMENT, 


SUCTION, Swovion, 
5839 Defendant may move fora new 5341 Arrest of judgment may be 
trial. founded on defect in complaint, 


5840 When new trial may be granted, 6842 If judgment not arrested or new 
trial granted, judgment must be 
pronounced, 


§ 5839. 341. Atany time before judgment, defendant perendant 
may move for a new trial or in arrest of judgment, new Urialy O06. 

§ 5340, 642. A new trial may be granted in the follow- Vi ney 
ing CASCS ! granted, 

1. When the trial has been had in the absence of the 
defendant, unless he voluntarily absent himself, with full 
knowledge that a trial is being had, 

2. When the jury has received any evidence out of 
court. 

8. When the jury has separated without leave of the 


court, after haying retired to deliberate upon their verdiet, or 
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been guilty of any misconduct tending to prevent a fair and 
due consideration of the case. 

4. When the verdict has been decided by lot, or by any 
means other than a fair expression of opinion on the part of 
all the jurors. 

5. When there has been error in the decision of the 
court, given on any question of law, during the course of the 
trial. 

6. When the verdict is contrary to law or evidence. 

7. When new evidence is.discovered material to the de- 
fendant, and which he could not, with reasonable diligence, 
have discovered and produced at the trial; but when a 
motion for a new trial is made upon this ground, the de- 
fendant must produce at the hearing the affidavits of the wit- 
nesses by whom such newly-discovered evidence is expected 
to be given. ‘ 

§ 5341. s 43. The motion in arrest of judgment may 
be founded on any substantial defect in the complaint, and 
the effect of an arrest of judgment is to place the defendant 
in the same situation in which he was before the trial was had. 

§ 5342. 344. If the judgment is, not arrested, or a new 
trial granted, judgment must be pronounced at the time ap- 
pointed, and entered in the minutes of the court. 


CHAPTER V. 


THE JUDGMENT AND ITS EXECUTION. 


SECTION. 

5343 Judgment. 

5344 Judgment requiring payment of 
fine and costs may include im- 
prisonment. 

5345 Judgment requiring payment of 
fine, how enforced, 

5346 Defendant when acquitted must 
be discharged; complaining 
witness to pay costs, when. 

5347 Judgment against complaining 
witness enforced, how. 


§ 5343. 8 47. 


SECTION. 

5348 Appointing time for judgment. 

5349 When judgment of fine only de- 
fendant must be discharged. 

5350 Proceedings when judgment of 
imprisonment is rendered. 

5351 Defendant not to be discharged 
until fine and costs are paid, 

5352 Defendant must be discharged 
upon payment of fine, except, 
etc. 


When the defendant pleads guilty, or 1s 


convicted either by the court or by a jury, the court must 
render judgment. The judgment may require the defendant: 
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1. To pay a fine; or, 

2. To be imprisoned; or, 

3. To pay a fine and the costs of prosecution; or, 

4. To pay a fine and also to be imprisoned; or, 

5. ‘To pay a fine and the costs of prosecution and also 
to be imprisoned. 


§ 5344. 348. A judgment requiring the defendant to {ufgmentre 


. : ks : ent of fine 
pay a fine, or a fine and the costs of prosecution, may also ina costs may 


direct that he be imprisoned at hard labor until such fine, or Srisoncrene 
such fine and costs, as the case may be, are paid, in the pro- 

portion of one day’s imprisonment for every dollar of the 

fine and costs. 

§ 5345. 349. A judgment that the defendant pay a Judgment 
fine, or a fine and costs, may be enforced by execution as in ment of Spe, | 
civil cases. 

§ 5346. 350. When the defendant is acquitted, either perenaant, 
by the court or by the jury, he must be immediately dis- ‘od mast be 
charged; and if it appear to the court that the prosecution Coraphaining 
was malicious or without probable cause, it may order the costs, when. 
complaining witness to pay the costs of the action, or to give 
satisfactory security by a written undertaking, with one or 
more sureties, to pay the same within thirty days after the 
trial. 

§ 5347. s 51. If the complaining witness does not pay juagment 


‘ 5 inst com- 
the costs, or give security therefor, the court may enter piaining wit 


judgment against him for the amount thereof, which may be co ee 
enforced in all respects in the same manner as a judgment 
rendered in a civil action. 

§ 5348. s 52. After a plea or verdict of guilty, or after Appointing 
a verdict against the defendant, on a plea of a former con- ment. 
viction or acquittal, the court must appoint a time for render- 
ing judgment, which must not be more than two days nor 
less than six hours after the verdict is rendered, unless the 
defendant waive the postponement. If postponed the court 
may hold the defendant to bail to appear for judgment. 

Unless such postponement is demanded it shall be deemed to 
be waived. 

§ 5349. s 53. If judgment of acquittal is given, or judg- When jude- 
ment imposing a fine only, without imprisonment for non- only defend 
payment, and the defendant is not detained for any other “8% 
legal cause, he must be discharged as soon as the judgment is 


given. 
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§ 5850. s 54. When a judgment of imprisonment is 
entered, a certified copy thereof or an order of commitment 
reciting the facts of the conviction and judgment must be de- 
livered to the sheriff, marshal, or other officer, which is a suf- 
ficient warrant for the execution of the judgment. 

§ 5351. 355. When a judgment is entered imposing a 
fine and costs, and ordering the defendant to be imprisoned 
until the fine, or fine and costs, are paid, a certified copy of 
the judgment or an order of commitment reciting the facts of 
the conviction and judgment may be delivered to the officer 
who must hold the defendant in custody during the time spec- 
ified in the judgment, unless the fine, or fine and costs, are 
sooner paid. Inno case must the total amount of fine and 
costs be us great as three hundred dollars. 

§ 5352. 356. Upon payment of the fine, or fine and 
costs, the officer must discharge the defendant if he is not de- 
tained for any other legal cause, and deliver the money to 
the justice, who shall apply it to the payment of the expenses 
of the prosecution, and pay over the residue, if any, within 
thirty days to the county or city treasurer, according as the 
offence is prosecuted for the violation of a Territorial statute 
or city ordinance. If a fine is imposed, and paid before com- 
mitment, it must be applied as prescribed in this Chapter. 


CHaApPTerR VI. 


BAIL. 
SECTION, . SECTION. 
5353 Defendant may be admitted to 5356 Defendant may deposit the 
bail at any time. amount of bail, 
5354 Admission to bail is an order 5357 After the defendant has given 
discharging defendant, bail he may deposit amount of, 
5355 The taking of bail is the accept- etc, 
ance of a sufficient undertaking 5358 Court must apply mo. on de- 


Defendant 
may be admit- 
ted to bail at 
any time. 


posit to payment of fine, etc. 


§ 5353. 359. The defendant at any time after his ar- 
rest, and before conviction, may be admitted to bail. 
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§ 5354. s 60. , Admission to bail is the order of a com- Admission to 


bail isan 


petent court or magistrate that the defendant be discharged order dis- 
harging de- 


from actual custody upon bail. ; fendant, 
§ 5355. 361. The taking of bail consists in the accept- The taking 
: 2 the 
ance, by a competent court or magistrate, of the undertaking #ceptance of 


of sufficient bail for the appearance of the defendant accord- | tndertaking. 
ing to the terms of the undertaking, or that the bail will pay 
to the people of this Territory a specified sum. 

§ 5356. 362. The defendant, at any time after the mak- Defendant. 
ing of an order admitting him to bail, instead of giving bail, amount of 
may deposit with the magistrate or court, in which he is held 
to answer, the sum mentioned in the order, and upon deliver- 
ing to the officer in whose custody he is, a certificate of the 
deposit, he must be discharged from custody. 

§ 5357. s 63. If the defendant has given bail, he may, After defend. 


ant has given 


at any time before the forfeiture of the undertaking, in like bail he may 
manner deposit the sum mentioned in the recognizance, and *meuntot ete. 
upon the deposit being made the bail is exonerated. 

-§ 5358. s 64. When money has been deposited, if it court may ap- 


pl 
remain on deposit at the time of a judgment for the payment Yeposit to 


. payment of 
of a fine, the court may apply the money in satisfaction fine, ete, 
thereof, and after satisfying the fine and costs, must refund 


the surplus, if any, to the defendant. 


SURRENDER OF THE DEFENDANT. 


SECTION, SECTION. 


5859 The bail may surrender the de- 5361 If money has been deposited it 


fendant at any time before for- must be returned if defendant 
feiture, manner of. surrender himself, 
5360 The bail may arrest defendant 
for the purpose of surrender— 
ing him, 


§ 5859. s 65. At any time before the forfeiture of their The bail may 


: surrender de- 
undertaking the bail may surrender the defendant in their ex- fendant at any 


a me before 
oneration, or he may surrender himself, to the officer to whose forfeiture. 
. | . . . . . . 
custody he was committed at the time of giving bail, in the 


following manner: 


' 
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Maseas 0s 1. A certified copy of the undertaking of the bail must 
be delivered to the officer who must detain the defendant in 
his custody thereon as upon a commitment, and by a certifi- 
cate in writing acknowledge the surrender. 

2. Uponthe undertaking and the certificate of the of- 
ficer, the court in which the action is pending must order that 
the bail be exonerated, and on filing the order and the 
papers used on the application, they are exonerated ac- 


cordingly. 
The bail may § 5360. s 66. For the purpose of surrendering the de- 
arrest defen 


ant forthe fendant, the bail at any time before they are finally dis- 

pirrendering charged, and at any place within the Territory, may them- 
selves arrest him, or by a written authority endorsed on a cer- 
tified copy of the undertaking, may empower any person of 
suitable age and discretion to do so. 

If money has § 5361. s 67. If money has been deposited instead of 


been depos 


ited, it must’ bail, and the defendant, at any time before the forfeiture 


defendant sur thereof, surrenders himself to the officer to whom the com- 
cosa mitment was directed, in the manner provided in the last two 
sections, the court must order a return of the deposit to the 
defendant, upon producing the certificate of the officer show- 


ing the surrender. 


FORFEITURE OF THE UNDERTAKING OF BAIL OR OF THE DEPOSIT 


OF MONEY, 


SECTION, SECTION. 

5362 When bail is forfeited. 5365 Manner and form of giving bail. 

5363 Prosecuting attorney may pro- 5366 Qualification of bail. 
ceed by action against bail. 5367 Same. 

5364 Money deposited as bail when 5368 Defendant to be discharged 
forfeited must be paid into upon allowance of bail. 
county treasury. ; 


When bail is § 5362. 368. If, without sufficient excuse defendant 
neglects to appear for trial or judgment, or upon any other 
occasion when his presence in court may be lawfully required, 
or to surrender himself in execution of the judgment, the 


oo’ 
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magistrate must direct the fact to be entered upon the min- Court may di. 
rect the for 


utes, and the undertaking of bail, or the money deposited ee a 
instead of bail, as the case may be, is thereupon declared for- "he. 
feited. But if at any time before the final adjournment of 
the court, the defendant or his bail, appear and satisfactorily 
excuse his neglect, the court may direct the forfeiture of the 
undertaking or the deposit to be discharged upon such terms 
as may be just. 

§ 5363. 5 69. If the forfeiture is not discharged, as Prosecutingat 


“ torney may 
provided in the last section, the prosecuting attorney may at procere ia 
any time, after the adjournment of the court, proceed by ’“”™"™ 
action only against the bail upon their undertaking. 

§ 5364. s70. If, by reason of the neglect of the de- Money depos. 
fendant to appear, money deposited instead of bail is for- when for. ’ 


feited, and the forfeiture is not discharged or remitted the be paid into 
magistrate with whom it is deposited must within five days ‘e*s""y: 
after the bail is forfeited pay over the money deposited into 

the county treasury of the county in which the offence was 
committed. 

§ 53865. s71. Bail is put in by a written undertaking, Manner ad 
executed by two sufficient sureties (with or without the de- bail. 
fendant in the discretion of the magistrate), and acknow- 
ledged before the court or magistrate, in substantially the 
following form: 

An order having been made on the sels 


D., 18—, by A. B., a justice of the peace of———county 


day of 


(or as the case may be), that C. D. be held to answer upon 


a charge of (stating briefly the nature of the offence) upon 
which he has been admitted to bail in the sum of dollars; 
we, E. F. and G. H. (stating their place of residence and oc- 
cupation,) hereby undertake that the above named C. D. will 
appear and answer the charge above mentioned, in whatever 
court it may be prosecuted, and will at all times hold himself 
amenable to the orders and process of the court, and if con- 
victed, will appear for judgment and render himself in ex- 


-ecution thereof, or if he fails to perform either of these con- 


ditions, that we will pay to the people of the Territory of 
Utah the sum of dollars (inserting the sum in which the 
defendant is admitted to bail). 
§ 5366. s 72. The qualifications of bail are as follows: Quatincation 
1. Each of them must be a resident, and householder, ” ?™" 


or freeholder within the Territory; but the court or magis- 
3c 
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id 


trate may refuse to accept any person as bail who is not a 
resident of the county in which the offence was committed 
where bail is offered. 

2. They must each be worth the amount specified in the 
undertaking exclusive of property exempt from execution; 
but the court or magistrate, on taking bail, may allow more 
than two sureties to justify severally in amounts less than that 
expressed in the undertaking, if the whole justification be 
equivalent to that of sufficient bail. 

§ 5367. s 73. The bail must in all cases justify by affi- 
davit taken before the magistrate, that they each possess the 
qualifications provided in the preceding section. The mag- 
istrate may further examine the bail upon oath concerning 
their sufficiency in such manner as he may deem proper. 

§ 5368. s 74. Upon the allowance of bail, and the ex- 

» ecution of the undertaking, the magistrate must, if the de- 
fendant is in custody, make and sign an order for his dis- 
charge upon the delivery of which to the proper officer the 
defendant must be discharged. 


Cuaprer VII. 


SUBPGENAS. 


SECTION. SECTION. 
53869 What is a subpoena. 5373 Persons living out of the county 
5370 Either party entitled to sub-— not obliged to attend court, 
poenas. unless. 
5371 Form of subpcena. 5374 The court may require any 
5372 Who may serve subpcena, competent person to act as in- 
terpreter. 


What is a sub- § 5369. s 78. The process by which the attendance of 


pena. 


Hither party 
entitled to 
subpcenas, et 


When books, 
papers, etc., 
are required 


witnesses before a court or magistrate is required is a sub- 
poena. 
§ 53870. s 79. On the application of either party, the 


¢. justice must issue a subpcena for such witness or witnesses as 


are desired by the applicant; Provided, That names of all 

the witnesses desired by both parties, may be included in the 
same subpcena. ts 

§ 5371. s 80. A subpcna must be substantially in the 

. following form: ‘The people of the Territory of Utah, to 


— 
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(naming the witness or witnesses): You are required to ap- 
pear before me,———, a justice of the peace of ——— pre- 
cinet, in————county, at (naming the place) on (stating the 
day and hour), as a witness in a criminal action prosecuted by 
the people of the Territory of Utah, against-——. 

Given under my hand this day of 1.03) 3k : 

Justice of the Peace. 

If books, papers, or documents are required, a direction 
to the following effect must be contained in the subpeena. 

‘And you are required also to bring with you the fol- 
lowing: (describing intelligibly the books, papers or docu- 
ments required. )”’ 

§ 5372. s 81. A subpcena may be served by any person who may 
over twenty-one years of age, but a peace officer must serve puna. 
in any county any subpeena delivered to him for service, either 
on the part of the people or of the defendant, and must, with- 
out delay, make a written return of the service, subscribed by 
him, stating the time and place of service. The service is 
made by showing the original to the witness personally and 
informing them of its contents. 

§ 5373. 382. No person is obliged to attend as a wit- persons living 
ness before a justice’s court, out of the county in which the phi Boo 
witness resides, unless the justice shall indorse on the sub- tenc pobre 
peena an order for the attendance of the witness; Provided, 
Such indorsement shall not be made on the subpcena unless proviso 
the party desiring the witness shall first file with the justice 
an affidavit showing that the evidence of the witness is ma- 
terial, and that his attendance at the trial is desired. 

§ 5374. s 83. The justice may issue an order requiring »,, jantlee 


any competent person to appear before the court at or during fy gan 


a trial or proceeding and act as interpreter. Said interpreter (Pye ster °° 


must be sworn to the effect that he will well and truly, to the?” 
best of his ability, discharge the duties of interpreter, under 

the direction of the court. The manner of compelling com- 
pliance on the part of the interpreter is the same as that pro- 

vided in the case of witnesses. ; 


- 
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Cuarpter VIII. 
CONTEMPTS AND THE PUNISHMENTS THEREOF, 


SECTION. SECTION. 
5375 Justice may punish for con- 5377 When contempt not committed 
tempt, when. in presence of justice warrant 
5376 Contempt in presence of justice may issue, 
may be punished summarily. 5378 Penalty for contempt. 


Justice may § 5375. s 84. A justice may punish, as for contempt, 
Bonterpt, persons guilty of the following acts, and no other: 
when. Ps. » ° 

1. Disorderly, contemptuous or insolent behavior to- 
wards the justice while holding court, tending to interrupt the 
due course of a trial or other judicial proceeding. 

2. A breach of the peace, boisterous conduct, or vio- 
lent disturbance in the presence of the justice, or in the im- 
mediate vicinity of the court held by him, tending to inter- 
rupt the due course of a trial or other judicial proceeding. 

3. Disobedience or resistance to the execution of a law- 
ful order or process, made or issued by him. 

4. Disobedience toa subpcena duly served, or refusing 
to be sworn, or to answer as a witness. 

5. Rescuing any person or property in the custody of 
an officer by virtue of an order or process of the court held 
by him. 

Contempt in § 5376. s 85. Whena contempt is committed in the im- 


resence of » . . : . 
justice may be mediate view and presence of the justice, it may be punished 


punished sum- 

marily. summarily; to that end an order must be made reciting the 
facts, as they occurred, and adjudging that the person pro- 
ceeded against is thereby guilty of contempt, and that he be 
punished as therein prescribed. 

When con- § 5377. s 86. When the contempt is not committed in 


tempt is not 


committed in the immediate view and presence of the justice, a warrant 
presence 0 


ete, 8 r of arrest may be issued by such justice, on which the person 

sued | so guilty may be arrested and brought before the justice im- 
mediately, when an opportunity to be heard in his defense or 
excuse must be given. The justice may, thereupon, discharge 
him, or may convict him of the offence. 

Penalty for § 53878. s 87. A justice may punish for contempt by 
fine or imprisonment, or beth; such fine not to exceed in any 
case one hundred dollars, and such imprisonment, one day. 


APPEALS TO DISTRICT COURTS. 789 


CHAPTER IX. 


APPEALS TO DISTRICT COURTS, 


SECTION. SECTION. 

53879 Defendant may appeal to dis- 5382 Appeal cannot be dismissed for 
trict court. insufficiency, etc, 

5880 Appeal how taken. 5383 If the appeal is dismissed copy 

5381 Witnesses may be required to must be remitted to justice. 
enter into recognizance, 5384 Appeal vacates judgment. 


§ 53879. 390. Any defendant in a criminal action tried petenaant 
before a justice of the peace, who is dissatisfied with the final district pout. 
judgment of such justice, may appeal therefrom to the dis- 
trict court of the district embracing the county where such 
justice’s court is held, at any time within thirty days from 
the rendition of such judgment. 

§ 5380. s 91. The appeal is taken by filing with the Appeal how 
justice an affidavit by or on behalf of the appellant, in which iia 
the alleged errors of the proceedings complained of are 
stated, and that the affiant verily believes that injustice has 
been done, and by filing an undertaking by or on behalf of 
the defendant, in at least double the amount of the fine, or (eaettavine 
of the fine and costs, as the case may be, with at least two ‘% “PP! 
good and sufficient sureties, and conditioned that he will 
appear at the first term of the court thereafter to which 
appeal is taken and answer the charge to which he has been 
‘convicted, and appear in whatever court it may be prosecuted, When appeal 
and will at all times hold himself amenable to the orders and bg ae 
process of the court, and if convicted will appear for judg- 
ment, and render himself in execution thereof; or, if he 
fails to perform either of these conditions, that the sureties 
will pay the people of the Territory of Utah, or to the muni- 
cipal corporation as the case may be, the sum specified in the appeal papers 
undertaking. But the appeal shail not be effectual for any °° 
purpose whatever, unless the party taking the appeal shall 
cause the papers in the case to be filed in the district court 
within thirty days after the appeal is perfected. In case the 
party taking the appeal neglects to have the papers filed in 
the district court, within thirty days next after the appeal is 


perfected, then the other party to the suit may have the 
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papers filed, and shall be entitled to an order dismissing the 
appeal, and may at once proceed to obtain execution of the 
judgment of the justice’s court. 

§ 5381. s 92. The justice may cause all material wit- 
nesses to enter into an undertaking with at least two sufficient 
sureties, to appear at the time and place of trial, in whatever 
court the said charge may be prosecuted, conditional that they 
will at all times render themselves amenable to the orders 
and process of the court, or if they fail to perform either of 
these conditions, that the sureties shall pay to the people of 
the Territory, or to the municipal corporation as the case 
may be, the sum specified in the undertaking. The justice 
shall forthwith transmit all the papers in the case, together 
with a certified copy of the entries in his docket to the clerk 
of the district court to which the case is appealed. On 
receipt of the papers, the clerk shall forthwith file them upon 
payment of the fees therefor and upon the rendition of judg- 
ment in the case, costs both of the district and justice’s courts, 
shall be taxed against the losing party, in the same manner as 
costs are taxed in civil causes. And the fine imposed in said 
district court together with said justice’s costs, shall be trans- 
mitted to the county or municipal corporation, as the case 
may be, from which such case was appealed. 

§ 5382. s 93. If on the appeal, any complaint is found 
to be insufficient or informal, it may be amended as a matter 
of right, or a new complaint filed by. leave of the court, 
within such time as may be allowed, and no appeal shall be 
dismissed for an insufliciency or informality, in either the 
affidavit or undertaking, or both, if the defendant file a suffi- 
cient aflidavit or undertaking, in pursuance of any order of the 
court. All laws in conflict with this act are hereby repealed. 

§ 5383. 394. If the appeal is dismissed, a copy of the 
order of dismissal must be remitted to the justice, who may 
proceed to enforce the judgment. ; 

§ 5384.8 95, The appeal vacates the judgment appealed 
from, and the case must be tried de novo in the district court. 
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CHAPTER X. 


GENERAL PROVISIONS, 


SECTION. SECTION. 

5885 Jurisdiction of justices of the 5391 Proceedings in relation to bind- 
peace. ing persons over to keep the 

5886 Rules for determining compet- peace. 
ency of witnesses, 5392 Proceedings relating to cases 

5387 Husband and wife not competent in which justice sits as com- 
witnesses. mitting magistrate. 

5888 Defendant without his consent 5393 Provisions of this act have no 
is not a competent witness. application to civil cases. 

5889 Justice of the peace may dispute 5394 Act takes effect, when. 
constable, 5395 Repeal. 


5890 Who is a peace officer. 


§ 5385. 8398. In criminal cases, the jurisdiction of jus- Jurisdiction of 
tices of the peace extends to the limits of their respective peace. 
counties. 

§ 5386. 899. The rules for determining the competency rin A 
of witnesses-in civil actions are applicable also to criminal Competency of 
actions and proceedings, except as otherwise provided in this 


act. 


Rules for de- 


§ 5387. s 100. Except with the consent of both, or in Mgbantand 


ely ° . tent wit- 
cases of criminal violence upon one by the other, neither hesses. 


husband nor wife are competent witnesses for or against each 
other, ina criminal action or proceeding to which one or both 
are parties. 


§ 5388. s 101. A defendant in a criminal action or pro- Defendant 
withou Is 


ceeding to which he is a party, is not, without his consent, a consent is not 
a competent 


competent witness for or against himself. His neglect or Wie 
refusal to give his consent shall not in any manner prejudice 
him nor be used against him on the trial or proceeding. 

§ 5389. 3 102. <A justice of the peace may depute, in Justice of the 


eye ° . eace may de- 
writing, any suitable and discreet person to act as constable, pute con... 


. ; : le. 
when no constable is at hand, and the nature of the business amine 


requires immediate action. 
§ 5390. s 103. <A peace officer is a sheriff of a county, We isa 


peace officer, 
a constable of a precinct, » marshal or a policeman of any 


incorporated city. 
§ 5391. 8104. The proceedings relative to binding any Proceedingsin 


relation to 
person over to keep the peace are specitied in Chapter IIT. of binding per 


Title I. of ‘*An act regulating the mode of Procedure in ete 


er 
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Criminal Cases,’’ approved February 22, 1878, and amended 
in 1884. 
The proceed § 5392. s 105. The proceedings relative to cases in which 


ings relating F ‘ y ded . , 2 
to'cases in a justice sits as a committing magistrate are also specified in 
which justice 


sitsascommitthe act referred to in the preceding section; all expenses 
ting magis- 


—— incurred in such cases are hereby declared to be a charge 
against the county in which the examination is held. 
Provisions of § 5393. s 106. The provisions of this act have not 


this act have . . - “s . 6 . 
no application necessarily any application to procedure in eivil cases in 


to civil cases, 

ete. justices’ courts, and all civil actions in such courts must 
be conducted according to the provisions of the laws relative 
thereto, and nothing in this act shall be construed as being in 
conflict with any of the provisions of such laws nor of the 
provisions of any law relative to proceedings in any other 
than justices’ courts. 

Act takes effect § 5394. 3107. This act shall take effect at twelve 
o’clock noon on the first day of August, A. D. 1884, and 
from and after that time all prosecutions for publie offences, 
in all courts held by justices of the peace, police justives, 
and mayors and aldermen sitting as justices of the peace, or 
police justices, whether such prosecutions be brought under 
the ordinances or by-laws of any incorporated city, or under 
the laws of this Territory, must be conducted according to the 
provisions of this act. 

§ 5395. s 108, All laws and parts of laws in conflict with 
this act are hereby repealed. 
(Approved, March 13, 1884. ] 


DISPOSAL OF PROPERTY STOLEN OR EMBEZZLED. 


SECTION, SECTION. + 

5396 Disposition of property alleged 5399 Property not claimed must be 
to have been stolen or em- sold and proceeds how applied. 
bezzled. 5400 When money taken from defend- 

5397 Same. ant receipt must be given. 

5398 Magistrate must deliver it to 5401 Clerk of police office must keep 
owner. record. 


Feb. 18, 1876. § 5396. @™ When property, alleged to have been 
eee ae. °f stolen or embezzled, comes into the custody of a peace ofii- 
eged to have 


been stolen or Cer, he must hold it subject to the order of the magistrate 
emme”" authorized by the next section to direct the disposal thereof. 


ioe,” wy 
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§ 5397. @”) On satisfactory proof of the ownership of Same. 
the property, the magistrate before whom the information is ° 
Jaid, or who examines the charge against the person accused 
of stealing or embezzling it, must order it to be de- 
livered to the owner, on his paying the necessary expenses 
incurred in its preservation, to be certified by the magis- 
trate. The order entitles the owner to demand and receive 
the property. 

§ 5398. @™* If property stolen or embezzled comes Magistrate | 
into custody of the magistrate, it must be delivered to the 'tte owner. 
owner on satisfactory proof of his title, and on his paying the 
necessary expenses incurred in its preservation, to be certified 
by the magistrate. 

§ 5399. ”) If the property stolen or embezzled is not Property 


: P . 5 not claimed 
claimed by the owner before the expiration of six months must be sold 


and proceeds 
from the conviction of a person for stealing or embez- how applied. 
zling it, the magistrate or other officer having it in custody 
must sell the same at public auction, as provided by law for 
the sale of personal property or execution, and apply the 
proceeds: 
1. To the necessary expenses for its preservation and 


sale. 
2. Any balance must be paid into the county treasury 
of the county in which the offence was committed. 
§ 5400. " When money or other property is taken when mone 


. taken from de- 
from a defendant, arrested upon a charge of a public of- tendant, re- 


fence, the officer taking it must at the time give dupli- ziven. ma 
cate receipts therefor, specifying particularly the amount of 

money or the kind of property taken; one of which receipts 

he must deliver to the defendant and the other he must forth- 

with file with the court to which the depositions and state- 

ment are to be sent. When such property is taken by apolice 

officer of any incorporated city, he must deliver one of the 

receipts to the defendant, and the other with the property, at 

once to the clerk or other person in charge of the police of- 

fice in such city. 

§ 5401. The clerk, or person having charge of the Cierk of police 
police office in any incorporated city must enter in a suit- Keep record. 
able book a description of every article of property al- 
leged to be stolen or embezzled, and brought into the office 
or taken from the person of a prisoner, and must attach 
a number to each article, and make a corresponding entry 


thereof. 


SEARCH WARRANTS. 


OF SEARCH WARRANTS. 


SECTION, 
5413 Within what time warrant must 
be executed. 


SECTION. 
5402 “Search warrant’? defined. 
5403 Upon what grounds it may be 


issued, 5414 Officer to give receipt for prop- 
5404 It cannot be issued but upon erty taken. 
probable cause, etc. 5415 Property, how disposed of. 


5405 Magistrate must examine on 5416 Return of warrant and delivery 
oath, complaint, ete. of inventory of property taken. 


5406 Depositions, what to contain. 5417 Copy of inventory, to whom de- 
5407 When to issue warrant, livered. 
5408 Form of warrant, 5418 Proceedings if grounds of war- 


5409 By whom served. rant are controverted. 


5410 Officers may break open door, 5419 When property to be restored to 


etc., to execute warrant. 


person from whom taken. 


5411 May liberate persons acting in Disposition of deposition, war- 
his aid. rant, etc. 

5412 When warrant may be served in { When defendant may be, 
the night. searched, 


§ 5402. *) A search warrant is an order: in writing, 
in the name of the people, signed by a magistrate, directed to 
a peace officer, commanding him to search for personal prop- 
erty, and bring it before the magistrate. 

§ 5403. Tt may be issued upon either of the follow- 
ing grounds: 

1. When the property was stolen or embezzled; in 
which case it may be taken on the warrant, from any place in 
which it is concealed, or from any person in whose possession 
it may be. 

2. When it was used as the means of committing a fel- 
ony; in which case it may be taken on the warrant from the 
place in which it is concealed, or from any person in whose 
possession it may be. 

3. When it is in the possession of any person with the 
intent to use it as the means of committing a public offence, 
or in the possession of another to whom he may have 
delivered it for the purpose of concealing it or preventing its 
being discovered; in which case it may be taken on the war- 
rant from such person, or from any place occupied by him or 
under his control, or from the possession of the person to 
whom he may have so delivered it. 

§ 5404. ©) A search warrant cannot be issued but 
upon probable cause, supported by affidavit, naming or de- 


“Search war 
rant” defined. 


Feb. 18, 1876. 


Upon what 
grounds it may 
be issued. 


> 
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scribing the person, and particularly describing the property It cannot be 


issued bu 
and the place to be searched. upon probable 
cause, ete. 
§ 5405. °*) The magistrate must, before issuing the magistrate 
‘ : : must examine, 
warrant, examine on oath the complainant, and any witnesses on oath, com- 
F ns A eee. plainant, ete. 
he may produce, and take their depositions in writing, and 
cause them to be subscribed by the parties making them. 


§ 5406. ©) The depositions must set forth the facts Pepositions 
tending to establish the grounds of the application, or prob- 
able cause for believing that they exist. 

§ 5407. @*) If the magistrate is thereupon satisfied of When to issue 
the existence of the grounds of the application, or that there 
is probable cause to believe their existence, he must issue a 
search warrant, signed by him with his name of office, to a 
peace officer in his county, commanding him forthwith to 
search the person or place named, for the property specified, 
and to bring it before the magistrate. 

§ 5408. © The warrant must be in substantially the Form of war 
following form: County of————, the people of the Terri- 
tory of Utah, to any sheriff, constable, marshal, or policeman 
in the county of———: Proof, by affidavit, having been 
this day made before me by (naming every person whose affi- 
davit has been taken), that (stating the grounds of the ap- 
plication, or, if the affidavit be not positive, that there is 
probable cause for believing that—stating the ground of the 
application in the same manner), you are therefore com- 
manded, in the day time (or at any time of the day or night, 
as the case may be), to make immediate search on the person 
of———_( or in the house situated———_, describing it or any 
other place to be ‘searched, with reasonable particularity, as 
the case may be) for the following property; (describing it 
with reasonable particularity); and if you find the same or 
any part thereof, tobring forthwith before me at (stating the 
place). Given under my hand, and dated this————day of 

, A. D., eighteen————. ————,, Justice of the Peace 
(or as the case may be). 

§ 5409. @*) A search warrant may in all cases be py whom 
served by any of the officers mentioned in its directions, but °°" 
by no other person, except in aid of the officer on his requir- 
ing it, he being present and acting in its execution. 


§ 5410. *) The officer may break open any outer or OMcer may 


inner door or window of a house, or any part of a hoase or Ci¢z We5e 
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anything therein, to execute the warrant, if, after notice of 
his authority and purpose, he is refused admittance. 

Poa oe § 5411. @? Te may break open any outer or inner 

ingin his aid. door or window of a house, for the purpose of liberating a 
person who, having entered to aid him in the execution of 
the warrant, is detained therein, or when necessary for his 
own liberation. 

When warrant § 5412. @) The magistrate must insert a direction in 

in the night. the warrant that it be served in the day time, unless the affida- 
vits are positive that the property is on the person or in the 
place to be searched, in which case he may insert a direction 
that it be served at any time of the day or night. 

Within what § 5413, @ A search warrant must be executed and 


time warrant 


must beexe- returned to the magistrate who issued it within twenty days 


or after its date; after the expiration of this time the warrant, 
unless executed, is void. 
Otticer to give § 5414. °°) When the officer takes property under the 
receipt for ‘ « . 
property warrant, he must give a receipt for the property taken (speci- 
= 


fying it in detail) to the person from whom it was taken by 
him, or in whose possession it was found; or, in the absence of 
any person, he must leave it in the place where he found the 
property. 

Eroperty, how § 5415, @*) When the property is delivered to the 
magistrate, he must, if it was stolen or embezzled, dispose of 
it as provided in sections seven to twelve, inclusive.(1) If it 
was taken on a warrant issued on the grounds stated in the 
second and third subdivisions of section thirteen, he must retain 
it in his possession, subject to the order of the court to which 
he is required to return the proceedings before him, or of any 
other court in which the offence in respect to which the prop- 
erty taken is triable. 

ANS ae ee § 5416. ”) The officer must forthwith return the war- 

Ivery of in. tant to the magistrate, and deliver to him a written inventory 

property of the property taken, made publicly or in the presence of 
the person from whose possession it was taken, and of the 
applicant for the warrant, if they are present, verified by the 
affidavit of the officer at the foot of the inventory, and taken 
before the magistrate at the time, to the following effect: 
*¢],_——., the officer by whom this warrant was executed, do 
swear that the above inventory contains a true and detailed 


(1) The sections here referred to are § 5397 to 5401. : 
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account of all the property taken by me on the warrant.” 

§ 5417, ©) The magistrate must thereupon, if re- Copy of in- 
quired, deliver a copy of the inventory to the person from whom de- 
whose possession the property was taken, and to the applicant 
for the warrant. 

§ 5418. @) If the grounds on which the warrant was Proceedings if 


¢ grounds of 
issued be controverted, he must proceed to take testimony in Warrant are 


relation thereto, and the testimony of each witness must be rr ae 
reduced to writing and authenticated in the following manner: 

1. It must state the name of the witness, his place of 
residence and his business or profession. 

2. It must contain the questions put to the witness, and 
his answers thereto, each answer being distinctly read to him 
as it is taken down, and being corrected or added to until 
conforms to the truth. 

3. IZf a question put be objected to on either side and 
overruled, or the witness declines answering it, that fact, with 
the ground on which the question was overruled or the answer 
declined, must be stated. 

4. The deposition must be signed by the witness, or if 
he refuses to-sign it, his reason for refusing must be stated in 
writing as he gives it. 

5. It must be signed and certified by the magistrate. 

§ 5419. ©) If it appears that the property taken is When prop: 


y to be re- 
not the same as that described in the warrant, or that there is stored to per- 


no probable cause for believing the existence of the grounds whom taken. 
on which the warrant was issued, the magistrate must cause 
it to be restored to the person from whom it was taken. 

§ 5420. ) The magistrate must annex together the Qrginen 
depositions, the search warrant, the return, and the inventory ; ““™"’"" 
and return them to the court having power to inquire into the 
offence in respect to which the search warrant was issued, at 
or before the opening of the court on the first day of its next 
term, or if he have jurisdiction of the offence he must retain 
them and proceed to try the accused. 

§ 5421. ? When a person charged with a felony is Wher defena- 
supposed to have on his person a dangerous weapon, or any- *°#rched. 
thing which may be used as evidence of the commission of 
the offence, the officer making the arrest shall cause him to be 
searched, and the weapon or other thing to be retained, sub- 
ject to the order of the court in which the defendant may be 

tried. 
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CHAPTER I. 


UNITED STATES FEE BILL. 


By an act of Congress, approved June 23, 1874 [see sec. 7, ante page 107], the follow- 
ing fee hill, so far as applicable, is extended over the Territory of Utah, and for con- 
venience is inserted in this compilation in connection with the Territorial fee bill. 


{Revised Statutes of the United States, page 153.] 


5422 Fees to be taxed. 5431 No officer of court to have wit- 
5423 Attorneys, solicitors and proc- ness fees. 

tors. 5432 Expense of clerks, ete., sent 
5424 Fees in revenue cases and in away as witnesses. 

suits on official bonds. 5433 Fees of grand and petit jurors. 


5425 Fees on bond, when not allowed. 5434 Printers’ fees. 
5426 Fees of district attorney for de- 5435 ‘Folio’ defined. 


fense of revenue officers. 5436 Jurors and witnesses, when paid 
5427 Clerks’ fees; books in clerks’ by marshal. 

offices open to inspection. 5437 Fees of district attorneys, mar- 
5428 Marshals’ fees. shals, ete., how paid. 
5429 Commissioners’ fees. 5438 Fees how recovered. 


5430 Witnesses’ fees. 


§ 5422. s $28. The followmg and no otner compensation shall be taxed 
and allowed to attorneys, solicitors, and proctors in the courts of the United 
States, to district attorneys, clerks of the circuit and district courts, mar- 
shals, commissioners, witnesses, jurors and printers in the several States 
and Territories, except in cases otherwise expressly provided by law. But 
nothing herein shall be construed to prohibit attorneys, solicitors, and proc- 
tors from charging to and receiving from their clients, other than the goy- 
ernment, such reasonable compensation for their services, in addition to the 
taxable costs, as may be in accordance with general usage in their respective 
States, or may be agreed upon between the parties. 


FEES OF ATTORNEYS, SOLICITORS AND PROCTORS. 


§ 5423. s 824. Ona trial before a jury in civil or criminal causes or 
before referees, or on a final hearing in equity or admiralty, a docket fee of 
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twenty dollars; Provided, That in cases of admiralty and maritime jurisdic- Attorneys, so 
tion, where the libelant recovers less than fifty dollars, the docket fee of ligitors, and 
his proctor shall be but ten dollars. 

In cases at law, where judgment is rendered without a jury, ten dollars. 

In cases at law, when the cause is discontinued, five dollars. 

For scire facias, and other proceedings on recognizance, five dollars. 

For each deposition taken and admitted in evidence in a cause, two 
dollars and fifty cents. 

For services rendered in cases removed from a district toa circuit court 
by writ of error or appeal, five dollars. 

For examination by a district attorney*before a judge or commissioner, 
of persons charged with crime, five dollars a day for the time necessarily 
employed. 

For each day of his necessary attendance ina seni of the United States 
on the business of the United States, when the court is held at the place of 
his abode, five dollars; and for his attendance when the court is held else- 
where, five dollars for each day of the term. 

For traveling from the place of his abode to the place of holding any 
court of the United States in his district or to the place of any examination 
before a judge or commissioner of a person charged with crime, ten cents 
a mile for going and ten cents a mile for returning. When an indictment 
for crime is tried before a jury and a conviction is had, the district attorney 
may be allowed, in addition to the attorneys’ fees herein provided, a counsel 
fee, in proportion to the importance and difficulty of the cause, not exceed- 
ing thirty dollars. 

§ 5424. s 825. There shall be taxed and paid to every district attorney Fees in reve- 
two per centum upon all moneys collected or realized in any suit or proceed- nae cate, aa 
ings arising under the revenue laws, and conducted by him, in which the Official bonds. 
United States is a party, which shall be in lieu of all costs and fees in such 
proceeding. 

§ 5425. s 826. No fee shall accrue to any district attorney on any bond Fees on bonds 
left with him for collection or in a suit commenced on any bond for the j¥2en, nt ahs 
renewal of which provision is made by law, unless the party neglects to 
apply for such renewal for more than twenty days after the maturity of the 
bond. 

§ 5426. 5 827. When a district attorney appears by direction of the pees of ais- 
Secretary or Solicitor of the Treasury, on behalf of any officer of the aa reais 
revenue in any suit against such oflicer, for any act done by him, or for the revenue 
recovery of any money received by him, and paid into the treasury in the °M¢e?s: 
performance of his official duty, he shall receive such compensation as may 
be certified to be proper by the court in which the suit is brought, and 
approved by the Secretary of the Treasury. 


CLERKS’ FEES. 


§ 5427. s 828. For issuing and entering every process, commission, Clerk’s fees. 
summons, capias, execution, warrant, attachment, or other writ, except a 
writ of venire, or a summons or subpeena for a witness, one dollar. 

For issuing a writ of summons or subpuwna, twenty-five cents. 

For filing and entering every declaration, plea, or other paper, ten cents, 

For administering an oath or affirmation, except to a juror, ten. cents. 

For taking an acknowledgment, twenty-five cents. 

For taking and certifying depositions to file, twenty cents for each folio 


of one hundred words. 
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For a copy of such deposition furnished to a party on request, ten cents 
a folio. 

For entering any return, rule, order, continuance, judgment, decree, or 
recognizance, or drawing any bond, or making any record, certificate, re- 
turn, or report, for each folio, fifteen cents. 

For a copy of any entry or record, or of any paper on file, for each 
folio, ten cents. 

For making dockets and indexes, issuing venire, taxing costs, and al] 
other services, on the trial or argument of a cause where issue is joined 
and testimony given, three dollars. 

For making dockets and indexes, taxing costs and all other services, in 
a cause when issue is joined but no testimony is given, two dollars. 

For making dockets and indexes, taxing costs and other services in a 
cause which is dismissed or discontinued, or where judgment or decree is 
made or rendered without issue, one dollar. 

For making dockets and taxing costs, in cases remoyed by writ of error 
or appeal, one dollar, 

For affixing the seal of the court to any instrument, when required, 
twenty cents, 

For every search for any particular mortgage, judgment or other lien, 
fifteen cents, 

For searching the records of the court for judgments, decrees or other 
instruments constituting a general lien on real estate and certifying the 
result of such search, fifteen cents for each person against whom such 
search is required to be made. 

For receiving, keeping and paying out money, in pursuance of any 
statute or order of court, one per centum on the amount so received, kept 
and paid. 

For traveling from the office of the clerk, where he is required to 


reside, to the place of holding any court required by law to be held, five 


cents a mile for going and five cents for returning, and five dollars a day for 
his attendance on the court while actually in session. 

All books in the offices of the clerks of the circuit and district courts, 
containing the docket or minute of the judgments, or decrees thereof, shall, 
during office hours, be open to the inspection of any person desiring to 


examine the same without any fees or charge therefor. 
. 


"MARSHALS’ FEES. 


§ 5428. s 829. For service of any warrant, attachment, summons, 
capias or other writ, except execution, venire or a summons subpoena for a 
witness, two dollars for each person on whom service is made. 

For the keeping of personal property attached on mesne process, such 
compensation as the court, on petition, setting forth the facts under oath, 
may allow. 

For serving venires and summoning every twelve men as grand or 
petit jurors, four dollars, or thirty-three and one-third cents each. In 
States where, by the laws thereof, jurors are drawn by lot, by constables or 
other officers of corporate places, the marshal shall receive, for each jury, 
two dollars for the use of the officers employed in drawing and summoning 
the jurors and returning each venire, and two dollars for his own services 
in distributing the venires. But the fees for distributing and senving 
venires, drawi ing and summoning jurors by township officers, ineluc the 
mileage chargeable by the marshal for each service, shall not im any cour 
exceed fifty dollars. 
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For holding a court of inquiry or other proceedings before a jury, 
including the summoning of a jury, five dollars. 

For serving a writ of subpoena on a witness, fifty cents; and no further 
compensation shall be allowed for any copy, summons or notice for a 
witness. 

For serving a writ of possession, partition, execution or any final pro- 
cess, the same mileage as is allowed for the service of any other writ and for 
making the service, seizing or levying on property, advertising and dispos- 
ing of the same by sale, set-off, or otherwise, according to law, receiving and 
paying over the money, the same fees and poundage as are or shall be 
allowed for similar services to the sheriffs of the States, respectively, in 
which the service is rendered. 

For each bail bond, fifty cents. 

For summoning appraisers, fifty cents each. 

For executing a deed prepared by a party or his attorney, one dollar. 

For drawing and executing a deed, five dollars, 

For copies of writs or papers furnished at the request of any party, ten 
cents a folio. 

For every proclamation in admiralty, thirty cents. 

For serving an attachment iz rem, or a libel in admiralty, two dollars. 

For the necessary expenses of keeping boats, vessels or other property 
attached or libeled in admiralty, not exceeding two dollars and fifty cents a 


day. 
When the debt or claim in adiniralty is settled by the parties without a 


sale of the property, the marshal shall be entitled to a commission of one 
per centum on the first five hundred dollars of the claim or decree, and one- 
half of one per centum on the excess of any sum thereof over five hundred 
dollars; Provided, That when the value of the property is less than the 
claim, such commission shall be allowed only on the appraised value thereof. 

For sale of vessels or other property under process in admiralty, or 
under the order of acourt of admiralty, and for receiving and paying over 
the money, two and one-half per centum on any sum under five hundred 
dollars, and one and one-quarter per centum on the excess of any sum over 
five hundred. 

For disbursing money to jurors and witnesses and for other expenses, 
two per centum. 

For expenses while employed in endeavoring to arrest, under process, 
any person charged with or convicted of a crime, the sum actually expended, 
not to exceed two dollars a day in addition to his compensation for service 
and travel. 

For every commitment or discharge of a prisoner, fifty cents. 

For transporting criminals, ten cents a mile for himself and for each 
prisoner and necessary guard; except in the case provided for in the next 
paragraph. 

For transporting criminals convicted of a crime in any district or Terri- 

tory where there is no penitentiary available for the confinement of convicts 
of the United States, to a prison in another district or Territory designated 
by the attorney-general, the reasonable actual expense of transportation of 
the criminals, the marshal and the guards, and the necessary subsistence 
and hire. . 

For attending the circuit and district courts, when both are in session, 
or either of them when only one is in session, and for bringing in and com- 

-mitting prisoners and witnesses during the term, five dollars a day. 
For attending examiuations before a commissioner and bringing in, 
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guarding and returning prisoners charged with crime and witnesses, two 
dollars a day, and for each deputy not exceeding two, necessarily attending, 
two dollars a day. 

For traveling from his residence to the place of holding court to attend 
a term thereof, ten cents a mile for going only. 

For travel, in going only, to serve any process, warrant, abeabiiont, or 
other writ, including writs of subpoena in civil or criminal cases, six cents 
a mile, to be computed from the place where the process is returned to the 
place of service, or, when more than One person is served therewith, to the 
place of service which is more remote, adding thereto the extra travel which 
is necessary to serve it on the others. But where more than two writs of 
any kind required to be served in behalf of the same party on the same per- 
son might be served at the same time, the marshal shall be entitled to com- 
pensation for travel on only two of such writs; and: to save necessary ex— 
pense, it shall be the duty of the clerk to insert the names of as many wit- 
nesses in a cause in such subpoena as convenience in serving the same will 
permit. 

In all cases where mileage is allowed to the marshal he may elect to 
receive the same or his actual traveling SRBONBEE, to be proved on his oath, 
to the satisfaction of the court. 

Sec. 8380. to 846, Inclusive. (1) 


COMMISSIONERS’ FEES. 


§ 5429. s 847. For administering an oath, ten cents, 

For taking an acknowledgment, twenty-five cents. 

For hearing and deciding on criminal charges, five dollars a day for the 
time necessarily employed. 

For attending to a reference in a litigated matter, in a civil cause at law, 
in equity, or in admiralty, in pursuance of an order of the court, three dol- 
lars a day. 

For taking and certifying depositions to file, twenty cents for each folio. 

For each copy of the same furnished to a party on request, ten cents for 
each folio, 

For issuing any warrant or writ, and for any other service, the same 
compensation as is allowed to clerks for like services. 

For issuing any warrant under the tenth article of the treaty of August 
nine, one thousand eight hundred and forty-two, between the United States 
and the Queen of the United Kingdom of Great Britain and Ireland, against 
any person charged with any crime or offence set forth in said article, two 
dollars. 

For issuing any warrant under the provisions of the convention for the 
surrender of criminals, between the United States and the King of the 
French, concluded at Washington, November nine, one thousand eight hund- 
red and forty-three, two dollars. 

For hearing and deciding upon the case of any person charged with any 
crime or offence, and arrested under the provisions of said treaty, or of said 
convention, five dollars a day for the time necessarily employed. 

For the examination and certificate in cases of applications for discharge 
of poor convicts imprisoned for non-payment of a fine or fine a ae five 
dollars a day for the time necessarily employed. 


a Tt View 
(1) These sections refer to oflicers of the Supreme and circuit courts of he United 
States, and eh of California, Oregon and Nevada. ahd ae te 
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WITNESS’ FEES. 


§ 5430. s 848. For each day’s attendance in court, or before any officer witness’ fees. 
pursuant to law, one dollar and fifty cents, and five cents a mile for going 
from his place of residence to the place of trial or hearing, and five cents a 
mile for returning. When a witness is subpcenaed in more than one cause 
between the same parties, at the same court, only one trial fee and one per 
diem compensation shall be allowed for attendance. Both shall be taxed in 
the cause first disposed of, after which the per diem attendance fee alone 
shall be taxed in the other cases in the order in which they are disposed of. 

When a witness is detained in prison for want of security for his appearance, 
he shall be entitled, in addition to his subsistence, to a compensation of one 
dollar a day. 

§ 5431. s 849. No officer of the United States courts, in any State or No officer of 
Territory, or in the District of Columbia, shall be entitled to witness’ fees he OCC 
for attending before any court or commissioner where he is ofliciating. rece. 

§ 5432. s 850. When any clerk or other officer of the United States is Expenses of 
sent away from his place uf business as a witness for the government, his potigh co 
necessary expenses, stated in items and sworn to, in going, returning, and W!tesses. 
attendance on the court, shall be audited and paid; but no mileage, or other 
compensation in addition to his salary, shall in any case be allowed. 


S. 851. (1) 
JURORS’ FEES. 


§ 5433. s 852. For actual attendance at any court or courts, and for Fees of grand 
the time necessarily occupied in going to and returning from the same, three rae a 
dollars a day during such attendance. 
For the distance necessarily traveled from their residence in going to 
' and returning from said court by the shortest practicable route, five cents a 
mile. 


PRINTERS’ FEES. 


| 


§ 5484. s 853. For publishing any notice or order required by law or Printers’ fees, 
the lawful order of any court, department, bureau or other person in any 
newspaper, except as mentioned in sections thirty-eight hundred and 
twenty-three, thirty-eight hundred and twenty-four and _ thirty-eight 
hundred and twenty-five, title ‘Public Printing, Advertisements and 
Public Documents,”’ forty cents per folio for the first insertion, and twenty 
cents per folio for each subsequent insertion, The compensation herein 
pravided shall include the furnishing of lawful evidence, under oath, of pub- 
lication, to be made and furnished by the printer or publisher making such 
publication. 

§ 44352 8 854. The term folio, in this chapter, shall mean one hundred “Folio” de- 
words, counting each figure as a word. When there are over fifty and under enaee 


av) Refers to seamen being sent home as witnesses. 
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one hundred words, they shall be counted as one folio; but a less number 
than fifty words shall not be counted, except when the whole statute, notice, 
or order contains less than fiftv words. 


FEES: HOW PAID AND RECOVERED. 
ps an § 5486. 8855. In cases where the United States are parties, the mar- 
whee paid shal shall, on the order of the court, to be entered on its minutes, pay to the 
jurors and witnesses all fees to which they appear by such order to be enti- 
Fees of dia. "ed, which sum shall be allowed him at the treasury in his accounts. 
trict attorney, § 5437. s 856. The fees of district attorneys, clerks, marshals, and 
Pi, ROW PRES: commissioners, in cases where the United States are liable to pay the same, 
Fees, how re- shall be paid on settling their accounts at the treasury. 
covered. § 5488, 8 857. The fees and compensations of the officers and persons 
hereinbefore mentioned, except those which are directed to be paid out of 
the treasury, shall be recovered in like manner as the fees of the officers of 
the States respectively, for like services are recovered, 


CHAPTER II. 


FEES. 


AN ACT TO REGULATE FEES AND COMPENSATION FOR OFFICIAL AND OTHBR 
SERVICES IN THE TERRITORY OF UTAH, 


[Approved February 20, 1874.] 


SECTION. SECTION. 
5439 Fees and compensation of offi- 5447 Witnesses. 
cers. 5448 District attorneys. 
5440 Notaries public. 5449 Surveyors. ) 
5441 Clerks of district courts. 5450 Sealer of weights and measures. 
5442 County reeorders. 5451 Fees for other services, 
5443 Marshals and sheriffs. 5452 Interpreters. 
5444 Constables. 5453 Greater fees forbidden, 
5445 Jurors. 5454 ** Folio”’ defined, 
5446 Justices of the peace. 
hog Bere one § 5439, (2376) Be it enacted, etc.: That the fees and compensa- 
otlicers. tion of the several officers and persons herein named, shall be as fol- 
lows: 4 
$ c. 
Notaries § 5440. (2377) For protesting the non-payment of a promissory 
public. note or non-payment or non-acceptance of a bill of exchange, draft 
ODOR GOR 4 gas eteievale,widha Aathys Catshtelota rere een ee + di sitateere me LS OO 


For drawing and serving each motice of non-payment of a promissory 


note, or the non-payment or non-acceptance of a bill of ex- 
change, order, draft or check 


cae CeCe Onururerartcert : ea Tc 


My 7.8 


es.) = re 


—_— 


FEES. 


mE OVCLY PYOLESb . 6.065) Gace eee ds een cc etae yard seneues 
For drawing an affidavit, deposition or other paper, for which pro- 
vision is not herein made, for first folio .... ..............04. 
eM PMMTEMGIE LOMO Cc cis «vices dics ceciessccsicee Vebsiessese vane 
For taking an acknowledgment or proof of a deed or other instru- 
ment, to include the seal and writing of the certificate, for the 
NTE eng Ca iok DIYs -<'ey's ogo Va asdla cd awien dures, 5 


OF CLERKS OF THE DISTRICT COURT. 


§ 5441. (2878) For entering each suit on the clerk’s register of 
NRT AES gS Sosa a ols omic e b aly tere vids en aie ans 8 bene. acer 
For every case on the calendar and making a copy thereof forthe bar, 

PIINGLIO OF GNC COULB: .h2co vas nde aw ceceey wise easiee ene 
For entering every motion, rule, order or default ................... 
PEMEINROV OLY SUMMONS. oi. os ss eh clea vicenvecetnervnwserscrner 
Mormmenan cyery writ.of attachment. ..........0:0sscescnsensescees 
For issuing every subpoona for witmesses...............cneeeeeecces 
Provided, Tf more than three names are included in any one subpoena, 

ERE AGORHONA] NAMEC: .....0..0ucc ecco eer sapettsvaceecons 
EERE ETI OL 55 F552). '4\ v)a)» n'a ajeivlo alas puis o'r sid niente ae weiss db oe 
Hor came and Swearing cach jury ......0...0.ceveews vaseeverees 
For receiving and entering each verdict of ajury ....... 0 ........ 
For entering every final judgment, for the first folio............ 
For each subsequent folio....... SOL SAE ONT een Eee See 
Se SEIULC TICLE Wy. \sioiniels 4 vatety (ie vsicvtiedee vaginowe de ecees 
For entering satisfaction of judgment............ 6.00. e eevee eee 
For entering judgment on judgment docket............0.0 cece eae 
For administering each oath or affirmation, other than to witnesses in 


URMILA COUT A. cet ol 3 scdca le eal Maks a0) edad oleae en plete ao% 


For certifying every oath or affirmation, including seal.. ......... 


For copy of any proceeding, record or paper, for the first folio....... 
MEM TMMORUOTIL LOMO... 6.550 scp ivicsscevsecvasveucdresavevde 
apererr COriiicate UNGCY SCA] 1... 0. e sce eee ena ve nv esececvecs 
For issuing every commission to take testimony......... 0.0.00... 0005 
For taking down testimony durmg trial, for each folio (to be paid by 

Pee erenby TeQUITIDS the SAMEY .).66.5 0 cee chee oe sine ew cee ce ere 
iPRMPNNIELSMOMOEVIOXCCULION 5.264 0 ye else elses swine eben ss ece ne ce ve 
For issuing every decree or order of sale of mortgaged property ..... 


_ For issuing every writ of injunction, mandamus, certiorari or pro- 


RU ME SA reste othagea. Esc earare seus tunsse tee her elbla 4 satel Cas 
For taking each bond required by law and the justification thereto... 
For acknowledgment of deed or other instrument, for first signature 
POMC BO MNACCITOUAL SILMATITC... 0.06006. ceeds cee ee one nvunsne veees 
For entering return of attachment, execution or other process....... 
aM MEADS UTED ats a1. Glin) b's Sala wield wieleh aie so viotere'la dinvinna dg «he 
For entering appearance..... 6... ..-.. cece eee eee ee ee eee teens 


When the court is sitting as a court of criminal jurisdiction on Terri- 


torial business, for attendance on said court, per day.......... 


805 


$ ¢ 


50 


50 


15 


50 
25 
25 


50 


Clerks of 
20 district courts, 


806 


County re- 
corders. 


Marshals and 
sheriffs. 


FEES. ' 


He shall receive no other fees or compensation for any services what- 
ever, in a criminal action or proceeding, except for copies of 
papers, for each foHlo «icc. e cise odes o> ee ee te eeees 15 

Fees of district clerks in criminal cases, when the same cannot be col— 
lected from the defendant, shall be paid out of the Territorial 
treasury on voucher properly certified to by the court and 
approved by the auditor of public accounts. ‘ 

In all civil actions the clerk shall require the party commencing the 
suit to pay in advance, or secure by bond with security, the 
payment of the probable amount of the costs of said suit; Pro- 
vided, however, that the said costs shall, at the conclusion of 
the trial, be paid by the party against whom said costs are ad- 
judged by the court. 

In all cases the clerk shall keep a fee book and keep an itemized 
account of the fees of plaintiff and defendant, in separate 
columns, and when an execution is issued, a copy of said 
account shall accompany said execution. 


OF COUNTY RECORDERS. 
§ 5442, (2382) For recording any instrument, paper or notice, for 


the first folio, to include the necessary filing, indexing, and an ab-— 
stract of the title of the land, or mining claims conveyed in transfers, 


said abstract to be written in a book kept for that purpose.......... 50 
For each additional folio .. .....e0ceccvsks + coeds 67 oe ae 20 
For copies of any record or paper, per folio, including seal and cer- 
MPa: css cB eak 02,554 wee co ee as ee 2s parteee 25 
For every entry of discharge of mortgage on margin of record....... 25 
For recording every town plot, for each lot............... «Sliema we 15 
For taking and writing acknowledgment, including seal, for the first 
BIFNAEUTOs 2 «eres «5. 0:5,4.0 de ot yatetalnlgle am gene pds let oe i Faye: 50 
For each additional signature... 00006. ¢s00%006 1 v040 eee + 0S ieee 25 
For filing and entering minutes of certificate of sheriff’s sale ....... 50. 
For filing and entering minutes of certificate of tax sale..... 5 Melee 50 


For filing and keeping each paper not required to be recorded, and en- 
dorsing the same. ferns «cians 25s spieid ole ols seals ea pile Rage 25 

Ajl persons interested shall have access during business hours to all 
records in the custody of county recorders, free of charge. 


OF MARSHALS AND SHERIFFS. \ eS 


at 
‘ 


§ 5443, (2883) For serving summons in civil suit, or any other — 
process by which an action or proceeding is commenced, on basin 5 


ig: 00. 
For traveling in making service, per mile, in going only, to be 4 
puted in all cases from the place of holding court; Pre 
That if two or more papers require to be served, in ft) 
suit, at the same time, one mileage only shall be charged 
For taking bond or undertaking in any cane, in which he thc ut 


For copy of any writ, process or other paper, when dema “ ) a Joe ae 
quired ‘by law, iper folio. :t425.. eee aoe Merdead J, O65. 


FEES. 


For serving a subpeena, for each witness summoned.............. a 
For traveling, per mile, in serving said subpoena, in going only....... 
Cd ES a cre 
OS EA 0 br 
For serving an attachment on property, or levying an execution, or 
executing an order of arrest, or an order for the delivery of 
personal property, and with traveling fees as on a summons... 
No traveling fees shall beallowed on such attachment, order of arrest, 
or order for the delivery of personal property, when the same 
accompanies the summons in the suit, and may be executed at 
the time of service of summons, unless for the distance actually 
traveled beyond that required to serve the sammons. 
For serying an attachment upon any ship, boat or vessel, in pro- 
ceedings to enforce any lien thereon created by law. ......... 
For making and posting notices, and advertising property for sale on 
execution, or under any judgment or order of sale, not to in- 
clude the cost of publication ina newspaper ......+........... 
For commissions for receiving and paying over money on execution 
or other process, when property has been sold, on all sums of 
Seo mendred dollars or less...... 1.0.62 sspccsscencnncescecees 
On all sums over two hundred dollars, and less than five hundred dol- 
lars . IPM EC Io? Ne Ie te ola wie hahoch cians hinds. Lb wee sx 
On all sums over five iniired dciuces, and under one thousand dol- 
IE eit re aid VR WiRigie de vis gib.e+ a be SRG Binfalbvn BG k cache sea 


And all sums over one thousand dollars............ ......0. eye nas | 


For commissions for receiving and paying over money on execution or 
other process, without levy, or when the lands or goods levied 
on shall not be sold, one-half of the fees above; the fees herein 
allowed for the levy of an execution, for advertising, and for 
making and collecting the money on process, and all fees not in- 
cluded in the judgment, shall be collected from the defendant 
by virtue of such process, in the same manner as the s same there- 
in are directed to be made. 

Provided, commission shall not be charged on more than one of the 
amounts above specified at one and the same time. 

For drawing and executing every marshal’s or sheriff's deed, to be 
paid for by the grantee, who shall, inaddition, pay for the ac- 
Meproaeiment THETEOL cc. ec ese te alone nee wesw euseus 

For serving a writ of possession, or restitution, putting any person 
entitled into possession of premises, and removing occupant... 

Mileage as provided for inthe’ service of summons. 

For trayel in the service of any process not hereinbefore mentioned, 
for each mile necessarily traveled, on going only.............. 

For attending, when required, on any district court, in person or by 

deputy, to be paid out of the Territorial treasury, and when on 

any county or probate court, to be paid out of the county 

Rit CLV) 5. 5 \s tense 93) 0.0 ee nals Taletsie el shel ’s pela'e @ ola 

For bringing up a prisoner on habeas corpus to testify, or for examin- 
ation as to the cause of his atrest and detention, or to give bail, 
to include the return of the prisoner, if remanded ..... ...... 

"Mileage, per “CEES XGA 01 A 

ere a trial on the rights of property, when claimed by a third 
party, to include all services in the matter, except mileage..... 


* 


% 
% 


00 


00 


20 


00 


00 
20 


00 


807 


808 


Constables. 


Jurors. 


Justices of 
the peace. 


FEES. F 


For attending on the supreme court, either in person or by deputy, to 
be paid out of the Territorial treasury, as other claims, for 
ree eS ee ee SA ANE why Mavlelaatyie 


OF CONSTABLES. 


§ 5444. (2854) Constables shall be allowed the same fees as by 
this act are allowed to sheriffs for similar services, except as herein 
otherwise provided, 

For collecting all sums of money on process. ........ ee we a 


OF JURORS. 


§ 5445. (2855) Por each day’s attendance on any court of record 


Of this Territory... 0 ccc cee w ee cnss stencils sus ée ss enn 4 , 
Mileage from residence to the place of holding court, one way only... 
In a justice’s court or coroner’s inquest.......... «+.++ sesame dinis & 


Jurors shall be paid out of the county treasury of the county wherein 
they reside, except when serving in civil cases, and it shall be 
the duty of the clerk of the district court, at the close of each 
term of said court, to make out and give to each juror a certi- 
ticate certifying the number of days attendance of, the number 
of miles traveled, and the amount of compensation due to said 
juror in criminal cases, which certificate, upon being presented 
to the county court of the county from which said juror was 
summoned, shall entitle him to be allowed and paid by said 
county. (1) 


OF JUSTICES OF THE PEACE. 


WHEN ACTING AS CORONER. 


§ 5446. (238) For viewing each body, taking and returning in- 
quest to probate COart. 5.55 ui09, sos cam sees te eee 5 01/6 LA I 


FEES IN CRIMINAL CASES, 


For warrant of arrest or search warrant.............-0s sess ieee ep 
For commitment 60 jail -.0 cancion pe eae oe iS otereeerent 
HOD -BIGAVAb «4c u sbi 5a) aa Sion © al alu tae byepal a tee alete en gee 
For taking recogmizanee.. sii, esesed sedis e. 0508 Panwa § 
Entering judgment for fine or other punishment ....... +o Cole eeLaees 
Order of discharge to jailors. nics ty <2 sie 6 2 owe ee + ole Saute 


Por filing each paper = s\.2s vais en Wa sien ee 44 the 
For issuing any writ or process by which a suit is commana Sha arate 

For entering cause upon the docket ...........,....s0+euee oye viele 
For issuing subpoena, including all witnesses required .............. 
For administering oath or affirmation other than to witnesses... — 3" 

Hor'swearing, each witness .....¢.00..6  41..:00 scene Veet Retr. lies 
For issuing writ of attachment, or arrest, or for the delivery of prop- 


enLy...- SB ICKD eh ah inl hh Spry aati: a” oh wht a 
For’entering final judgment... .4..57.05 0" \ 7. ee Re is 
ae ¢ 


For taking and approving any bond or undertaking, directed 


(1) See post § 5457. 


8 00 


uu 


% 


200 , 
20 
1 50 


5 00 


3es 


50 
50 
25 


FEES. 809 

$c. 

romeo Or approved by him” .....6. 5 cee eee cee eee 25 

UN ooo 3 i aa PERO hee Seay aie” Stk 25 

PoOmienEmeOOrIOns, Per LOMO. .:.... 62.5.2 cecctececcsescstecens 25 

Horentering satisfaction of judgment... -..........6.6 ceeee eee aees 25 
For copy of any judgment, order, docket, proceeding or paper in his 

RSE vied sb ais sake !s vs la sic lade al eiyie vei» 2 vy ea Keres 15 

For issuing commission to take seetimony SES Pa iss EP aansit a's > 50 
For making up and transmitting transcript on appeal, which shall na 

MINTS 9 oh'a 8 ore 7 5S) <ta Siam: sidan tales viGi4 31d. 2 Bi dame ohne wvls 1 50 

Pe eMEMSEOOUTLON 6 coins esis sa spy cewc vere rwenee veueweeveves 25 

For taking bail after examination in criminal cases.................. 50 

Por Siiterme cause without process. ..........c.ececeecee ancvenene 50 

Hor eoverme puapment by confession...2.........6. ces ceenne enc nne 50 

When sitting on civil or criminal cases, per day (1).............-... 3 00 

OF WITNESSES. 

§ 5447. (2387) For each day’s attendance before a justice of the Witnesses, 
EEE iss iso 4)s bwin sis a eesios seiese shvecepes See Ae a 1 00 
iseroreiany Ocher courts Of this Territory................csceeeeee 1 50 
Mileage, one way only, from his place of residence to the place of 

oC Me Ware oe a a -ae 20 

Provided, Witness’ fees shall, in every instance, not be taxed unless 

' the witness appear before the clerk within two days after the 

trial and claim his fees. 

And further provided, That no witness shall be compelled to attend 
any court in civil cases unless he shall receive in advance, from 
the party subpcenaing him, his mileage and his fee for one day’s 
attendance, and shall not be required to remain in court longer 
than one day, unless he is paid in advance for each day’s 
attendance. (2) 

OF DISTRICT ATTORNEYS. 

§ 5448. (2388) District attorneys shall receive an annual compen- aa attor- 
sation of, in the first -district, including office rent, stationery, fuel 
SRE ce sais alae 36 ks oe as Vbiedieyie Sale wees one eit abc eee tCO OO 
In the second district, including office rent, stationery, fuel and lights 750 00 
In the third district, including office rent, stationery, fuel and lights. 1500 00 


OF SURVEYORS. 


§ 5449, (2389) For surveying twenty acres.......... Cer oA Am” 

ei RMme RM MUULDY UCTOS vi. psc cules shiobles cess ecees wamaies vagus 2 
MEER OUNUV ACTS 6 occ cise e hy seen crete ews tavitindeseeee. 3 
DpHOn SiMeyiNe SIRty ACTS... 2.5... leek tee GAS cab eS 4 
Tee Pe MIMROREPUUY ROTOR ok ge cece eects ene emesemcessecuces 5 
Disa ew mere MUNATCO ACTES.. 20.6... 6 ey cee eee nena Spud 
For surveying one hundred and twenty acres.............. 0.0... eee 6 
For surveyime one hundred and sixty acres ......5 0... ce eee ee 6 
For surveying three hundred and twenty acres. .................... 8 
Worsurverime-six nundred and forty acres... . ......eeeeeee eae 10 


- 


s amended Feb. 15, 1876. 
‘post § 5457. 


50 Surveyors. 
65 
76. 
40 
00 
65 
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Sealer of 
weights and 
measures. 


Fees for other 
services. 


Interpreters. 


Greater fees 
forbidden. 


“Folio” de- 
fined. 


FEES. r 


And for traveling to and from, ten cents per mile; Provided, That if 


more than one piece is surveyed at the same time, the traveling 
fees for mileage shall be apportioned according to equity; Pro- 
vided, That if the route shall be rough, in such case, shall be 
allowed fees in proportion, to make it equal to a good route. 


OF SEALERS OF WEIGHTS AND MEASURES. 


. 
§ 5450. (239) The fees for sealing weights and measures shall be 
as follows: ; 
For each examination, testing, sealing and certifying as required from 
the owner of the same, to-wit: 
For any steelyards, beam, ground, floor, platform, counter or other 
scales, by which may be weighed not exceeding one hundred 


DOUG yo ainSc a 4 nse eem rule! et eves aes tern ra ren eden Rees sy 
For any such instrument by which may be weighed over one hen dred 

pounds and less than six hundred pounds......... PP rt ke 
Over six hundred pounds: ......<.«..10tsse<¥s50s ee o naa nf ol ert 
For any nests or sets of measures... ....-6.06 520155 teee vip en ts 
For any yard stick, dry or liquor measure ...... . ieee 


And the weights attached to any scales shall, as to thes conipelintiee 
of the sealer of weights and measures, be considered as part of 
the scales: Provided, That where any such weights, measures 


or instruments, upon subsequent examination, be found correct ~ 


and shall not require to be stamped a second time, the afore— 
said sealer of weights and measures shall not receive more 
than one-half the compensation provided for. 

The sealer of weights and measures shall examine and test any of the 
before mentioned instruments for weighing or measuring, on 
application by any person who shall tender him the fee which, 
by the preceding section, he is authorized to receive, and he 
shall, in every case where he may employ labor or material in 
making accurate weights or measures, be entitled to extra 
compensation therefor, and to retain the article upon which 
such labor or material has been employed, until such compensa- 
tion be paid. ‘ 

§ 5451. (2391) Fees for any necessary services not mentioned in 
this act, shall correspond with and not exceed the fees herein allowed. 

§ 5452. (2392) Interpreters and translators shall be allowed per 
day, and the same mileage as witmesses .....,.......... Pe Secs: epee. 

§ 5453. (2393) Tf any officer shall take greater fees than are herein 
allowed, he shall be liable to indictment and on conviction shall 
be removed from office and shall be fined in any sum not exceeding 
one thousand dollars, or be imprisoned not exceeding six months, or 
both fine and imprisonment at the discretion of the court. 

§ 5454, (2394) By ‘folio?’ as used in this act is intended one 
hundred words. 


5 00. 


FEES. 811 


CHAPTER III. 


FEES FOR THE SECRETARY OF UTAH TERRITORY. 


SECTION. SECTION. 
5455 Copy of law, etc., 20 cents per 5455 Continued. 
folio. Same, five dollars. 
Certificate, one dollar. Filing statement of Insurance 
Filing incorporation papers, Co., five dollars. 
five dollars. Issuing certificate of authority 
Issuing certificate thereon, to agents, five dollars. 
three dollars. 5456 Repeal 


Commission, one dollar. 
$c. 


§ 5455. 8 1. Be it enacted, etc.: From and after the passage of March 8, 1888, 


this act, the secretary of Utah Territory, for services performed in 

his office, may charge and collect the following fees : 

1. For a copy of any law, resolution, record or other document filed Copy of law, 
Berecord inshis office, per folio ............se0ce weereecvence 20 etc., 20 cts. 


per folio. 
2. For affixing certificate of the secretary and the seal of the Terri- 
tory; or for the certificate of qualification of any officer .. 1 00 Certificate one 
Gy mor Gling papers of incorporation ................. cess cence 5 00 : 
4. For issuing certificate of incorporation........... 0... seeeeeee 3 00 mores ae 
5. For each commission issued by the Governor and attested by the ahi 
secretary to a Territorial, county, precinct or municpal officer, Issuing cer- 
PRRUTINORMTOMY DUDIG. <5... ic. c +. vos dee ee nem swstesviee ten 1 00 gare sheee 
6. For each commission Raaad by the Soaer nor and attested by the Commission, 
ST MEU MOAT. DUDIIC ... 0. fone cede ceed saners  seedies 3 00 ae peers 
he - A me, thr 
7. For each commission issued to a commissioner of deeds or other Banalaoe ti 
documents or warrant not hereinbefore specified, signed by the ae 
ollars. 
Governow and attested by the secretary, pardons excepted, 5 Filing state 
8. For filing statement of insurance company or power of attorney cues es insur- 
‘ m n ompany, 
of a corporation to agent, or for filing any other paper or docu- five dolless. * 
ment not hereinbefore specified, except official oaths or bonds, 5 00 ee ie certifi. 
9. For issuing certificate of authority to the agent of an insurance oy to a 
e agent, five do 
TMI EMET Pn ycr sts Gia0(s nS ey) ett gslatals nec eaiaa lt eled le 5 00 jars 
, § 5456. s 2. All other acts and parts of acts in relation to the Repeal. 


fees of the secretary of the Territory, are hereby repealed, 
[Approved, March 8, 1888. ] 


812 


Per diem of 
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certificates. 


PAYMENT OF JURORS, ETC, 


CHAPTER IV. : 


AN ACT PROVIDING FOR THE PAYMENT OF JURORS, WITNESSES AND PHONO— 


GRAPHIC REPORTERS, AND CREATING AND DEFINING THE DUTIES OF 


COURT COMMISSIONERS. 

SECTION. 

5457 Per diem of jurors and witnesses 

5458 Clerk to issue juror and wit- 
ness certificates, 

5459 Plaintiffs in civil cases to deposit 
$3 to jury fund. 

5460 Clerk to pay jury fund to treas- 
urer quarterly. 


5461 Clerk to keep an attendance roll £ 


of jurors and witnesses. 


5462 Foreman of grand jury to fur- { 


nish clerk information relative 
to service of jurors and wit- 
nesses upon which the clerk is 
to issue certificates. 

5463 Jurors and witnesses to report 


SECTION, 

5467 Court commissioners appointed; 
in case of vacancy who to act. 

Must qualify, how. 

Duties of commissioners. 

Authorized to draw upon the 
auditor for funds to pay cer- 
tificates. 

Shall keep accounts and disburse 
how. 

Must report to next legislative 
assembly; compensation of. 

Treasurer required to set apart 
purposes of this act. 

Auditor to issue warrant on 
order of the commissioner. 


5468 
5469 
5470 


daily to clerk. 

5464 No witness for defendant shall 
be subpcenaed by the Territory 
except on order of the court; 
affidavit for order must show 
what. 

5465 Phonographic reporter’s fees. 

5466 Clerk to give phonographic re- 
porter a certificate. 


5475 


5476 


False swearing, how punished. 
Clerks certifying untruthfully, 
guilty of misdemeanor. 

Court commissioners guilty of 
misdemeanor for certain acts. 
Repealing clause. 

Certain persons prohibited from 
purchasing certificates. 

Act takes effect, when. 


5477 
5478 
5479 


5480 


§ 5457. s 1. Be it enacted, etc.: That from the first day 
of January, A. D. 1888, and until the first day of April, A. 
D., 1890, witnesses for the Territory in criminal cases and 
jurors in the district courts, shall be paid the sun of two dol- 
lars per day for each day’s attendance at court, and twelve cents 
per mile one way for the distance necessarily traveled from 
his place of residence to the place of holding court; Pro- 
vided, That in no case shall per diem be allowed to any juror 
for any day when the major part thereof was devoted to the 
trial of cases under the laws of the United States. 

§ 5458. s2. The clerk of the district court shall when-— 
ever a juror or witness for the Territory is discharged, issue 
to him a certificate, under the seal of the court, stating the 
name of such juror or witness, when and where he was sum- 
moned or subpeenaed, the date of his appearance at court, and 
the date of his discharge; the place of his residence, the 
number of miles necessarily traveled from his place of resi- — 
dence to the place of holding court, and the number of days — 


re 


PAYMENT OF JURORS, ETC. 813 


he was in actual attendance, and, if a juror, the number of 
days upon which the major part of the time was devoted to 
Territorial criminal and civil cases. 

§ 5459. s 3. The plaintiff in each civil action, except Plaintiffs in, 

equity cases where a jury is not required, and the appellant potter! 
in each civil case appealed to the district court, shall respec- 
tively, before his complaint or appeal papers are filed, depos- 
it with the clerk of said court the sum of three dollars, which 
shall be known and designated as the jury fund; Provided, 
That the term ‘‘civil action’’ in this section shall apply to 
and include all actions where a municipal corporation is 
a party beneficially interested; Provided further, That in 
case judgment is rendered in favor of such plaintiff or appel- 
lant, said amount may be taxed as costs and collected as 
other costs in the action. 

§ 5460. s 4. The clerk shall on or before the first Mon- Digsk to bay 
day inJune, A. D., 1888, and quarterly thereafter, pay into pre 
the Territorial treasury all sums of money deposited with him ; 
under the provisions of this act, and shall at the sume time 
furnish the auditor of public accounts a statement in writing 
showing the number of complaints filed and the number of 
appeals taken to the district court in civil cases since making 
his last statement to said auditor, together with the title of 
each case. ; 

* § 5461. s5. It shall be the duty of the clerks of the Clerk to keep 
several district courts to keep an attendance. roll in which roll of junors 
shall be noted the name of each witness subpoenaed for the order to be 
prosecution in Territorial criminal cases; the name of each ular show. 

_ witness subpoenaed for the defendant at the expense of the 
/ Territory under order of the court; the name of each juror; 
when said witness or juror was subpoenaed or summoned; the 
date of appearance; the date of discharge; each day’s at- 
tendance with the date thereof; his place of residence, (and 
the number of miles necessarily traveled by said witness or 
juror, from the place of his residence) to the place of hold- 
ing court, and if a juror, the number of days upon which the 
- major portion of the time was devoted to the trial of Terri- 
torial criminal and civil cases or investigations of Territorial 
criminal cases before a grand jury, as the case may be. 
| § 5462. 36. Whenever a grand juror or witness for the 
’ Territory before the grand jury is finally discharged, the 
_ foreman of said grand jury shall furnish the clerk of said 


1 
\ 
MI 
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rhea eth court a statement, under oath, containing the information not 


‘oration, & matter of record required in the preceding section relative 


information 


rervice of = to. said juror or witness, whereupon the clerk shall issue a 


service of 
grand jurors 


and witnesses. Certificate to said witness or juror as in this act provided, and 
shall enter the ‘facts not already a matter of record upon such 
attendance roll, and carefully file and preserve the statement 

certificate and of said foreman for reference as hereinafter provided; Pro- 
vided, That in no case shall any grand juror or witness before 
the grand jury be required to disclose any fact to any clerk 
or court commissioners except matters relating to his attend- 
ance, 

Jurors and § 5463. 87. Every witness subpoenaed for the Terri- 

report daily to tory and every witness subpeenaed for a defendant under order 
of the court at the expense of the Territory, and eyery juror, 
whether grand or petit, shall report in person daily to the 
clerk his attendance at court from the time of his appearance 
till the date of his discharge, and no per diem shall be allowed 
for any day upon which attendance is not so reported, except 
in.cases of sickness, while absent from home, as such juror or 
witness, which fact must be stated under oath to the court by 
the juror or witness, or some person on his behalf cognizant 
of the facts, whereupon the court may order the allowance 
per diem for such number of days as may be just and equit- 
able; said statement so made, under oath as aforesaid, must 
be filed with the clerk and preserved for reference as heréin- 
after provided, ; 

No witness for § 5464. 38. No witness for a defendant in a criminal 


defendant 


shall be sub- agge che ‘ ai i i ¥ 
Panaed brine CA8e Shall be subpoenaed, paid mileage or per diem by the Ter 


tevtby the. vitory, except upon an order of the court when said defendant 

court.’ is awaiting trial for a felony, or indictable misdemeanor. 

' Said order can only be made upon affidavit made by the de- 
fendant in person showing: h 

1. That said defendant is impecunious and unable to 
pay the per diem and mileage of said witness. 

2. That the evidence of said witness is material for de- 
fendant’s defence as he is advised by his counsel, and 

3. That said defendant cannot safely proceed to trial 
without said witness. — 

If said facts are not successfully controverted by the dis- 
trict attorney or by the affidavit of some person cognizant of 
the facts, the courts may issue an order as aforesaid, directing 
that said witness if within the Territory be subpoenaed and 
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paid per diem and mileage, by the Territory, the same as wit- 
nesses for the prosecution. 

§ 5465. 89. Hereafter and until the first day of April, (poncerre 
A. D., 1890, phonographic reporters in Territorial criminal 
cases shall receive ten dollars per diem for taking testimony 
and other proceedings of the court in said cases, and fifteen 
cents per one hundred words for transcribing the same and 
shall be paid upon presentation of a certificate of the clerk of 
said court as hereinafter provided. 

§ 5466. 310. At the close of each term of the district clerk to give 
court, the clerk of said court shall issue to the phonographic Peoaninea ae 
reporter thereof a certificate to be approved by the eatekk. jane 
showing the actual number of days said reporter was engaged 
in taking testimony and other proceedings of the court, in 
Territorial criminal cases, and also the number of folios of 
such proceedings transcribed by said reporter together with 
the amount due for the services so rendered. 

§ 5467. s11. The following named persons are hereby Court commis: 
appointed court commissioners whose term of office shall ex-*® 
pire on the fifteenth day of April, A. D. 1890, to-wit: 

Joseph Stanford, who shall act as commissioner at Ogden for 

the northern division of the first judicial district: John W. 
Turner, who shall act at Provo for the southern division of 

the first judicial district; Benjamin Bennett, for the second 
judicial district, and Geo. D. Pyper, for the third judicial case t, 
district. In case of the failure or omission of said persons‘? ** 
from any cause to accept said office, or in case of a vacancy 

by death, resignation or from any other cause, in either of 
said offices, the clerk of the county in which the district court 

is held, shall be the commissioner of said court and qualify 

as such as in this act provided for the qualifications of com- 
missioner. 

§ 5468. s 12. Each of said court commissioners within Must quality, 
thirty days after the passage of this act, or the county clerk elk 
immediately after receiving knowledge that the duties of said 
office have devolved upon him, as in this act provided, shall 
qualify by subscribing to the oath of office and filing bonds 
with at least two sufficient sureties, with the Territorial auditor 
of public accounts, which bonds must be approved by him, in 
the penal sum of ten thousand dollars. 

§ 5469. s 13. It shall be the duty of said commission- puties of com- 
ers to examine all court certificates under the provisions of" 
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this act presented to them and compare them with the 
records of the court. They shall have access to all records, 
papers and statements except indictments or other proceed- 
ings before the grand jury touching upon service rendered by 
jurors, witnesses and phonographic reporter, and may admin- 
ister oaths or affirmations to the holder of any such certificate 
or the person to whom it was issued and examine him regard- 
ing the service performed, miles traveled, ete. If the com- 
missioner is satisfied that the service has been performed and 
the certificates are correct, he shall allow the amount claimed, 
and if incorrect shall increase or decrease the sum to the cor- 
rect amount. 

Authorized to § 5470. s 14. Said commissioners are authorized to 


draw upon the : ° 
auditor for draw upon the auditor of public accounts for sufficient 


suflicient to 

pee amount to pay said jurors, witnesses and phonographie re- 
porters upon presentation of said certificates when audited 
and corrected as herein provided; Provided, That neither of 
said commissioners shall at any time have on hand more than 
five thousand dollars for the purpose herein mentioned. 

Pie “ages § 5471. s 15. They shall keep an accurate account of 

disburse, how. 41] moneys drawn by them, to whom, and when paid, 
and the cause of disbursement, and they shall disburse no 
money except upon the presentation of said court certificates, 
and when payment is made thereupon said certificate shall be 
taken up, canceled, registered and filed annually with the 
auditor of public accounts. 

Must report to § 5472. s 16. During the first ten days of the session 

tive Assembly. of the next Legislative Assembly, said commissioners shall 
transmit to said pene reports of their proceedings under 

Compensation, this act. For their services under this act each of said com- 

how paid. = missioners shall receive the sum of three hundred dollars an- 
nually, to be paid by the Territorial treasurer upon the war- 
rant of the auditor of public accounts, out of the amount 
appropriated and set apart in the next section. 

Treasurer re § 5473. s17. The Territorial treasurer for the purpose 

quired to > ° * ° * 

set apart @ of carrying out the provisions of this act is hereby required 

purposes of to set apart and reserve in a separate fund to be known as 
the fund for the payment of jurors, witnesses and phono- 
graphic reporters, all moneys appropriated for said purpose, 
to be paid out only upon the auditor’s warrant for the pay- 
ment of said phonographic reporters’, jurors’ and witnesses’ 


certificates and the salaries of said commissioners. 


— 
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§ 5474. s 18. It shall be the duty of the auditor of Auditor to is. 
5 £ x METIS ,) , ste warran 
public accounts to issue his warrant upon said ‘Territorial o» order of 
x : COMMISSION LTS 
treasurer, for any amount not exceeding five thousand dol- 
lars at any one time, to either of said commussioners, upon an 
order signed by him. | 
§ 5475. 319. Every witness, juror, phonographic re- raise swering 
; - + how punish- 
porter or other person to whom an oath has been adminis- abie. 
tered under the provisions of this act, who shall state as a fact 
any matter which he knows to be untrue, shall be deemed 
guilty of perjury and shall be punished by imprisonment in 
the penitentiary not less than one nor more than ten years. 
§ 5476. 3 20. Every clerk of the district court who Clerks certi. 
fying to mat- 


shall certify asa fact any matter which he knows to be untrue, ters as facts 
¢ which are un- 


whereby any witness, juror or phonographie reporter shall be te guilty of 
oS ; c misdemeanor, 
allowed a greater sum than he would otherwise be entitled to 
under the provisions of this act, shall be deemed guilty of a 
misdemeanor. 
§ 5477. 321. Every court commissioner who shall Court commis. 


x “yo ° . . loners guilty 
audit any court certificate provided for in this act, and wil- of @ misde- 


fully allows a greater or less amount thereon than should be certain aete 
allowed under this act, or who shall require any grand juror 

or witness before the grand jury to state any fact other than 

such as relates to the attendance of such juror or witness, shall 

be deemed guilty of a misdemeanor. 

§ 5478. s 22. So much of Chapter II, Title 4 of ‘* An Repealing 
act entitled an act revising the Code of Civil ‘Procedure’? "* 
of Utah Territory, approved March 13, 1884, as provide for 
the payment of phonographic reporters in criminal cases, is 
hereby repealed, 

§ 5479. s 23. No person connected officially with either Certain per- 
of the district courts of this Territory, nor any public officers, ited from 
shall be interested either directly or indirectly by purchase or bertificatce, 
otherwise in any certificate issued for the services of jurors 
or witnesses under this act, and any person violating the pro- 
visions of this section is guilty of a misdemeanor. 

§ 5480. s 24. This act shall expire by limitation on the act when it 
first day of April A. D. 1890, and shall be in force from and Cpe 


after the date of its approval. 
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